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BENICIA CITY COUNCIL 
REGULAR MEETING AGENDA 

 
City Council Chambers 

January 04, 2011 
7:00 PM 

Times set forth for the agenda items are estimates.   
Items may be heard before or after the times designated.                             

 
 
I. CALL TO ORDER (7:00 PM): 
 
II. CLOSED SESSION: 
 
III. CONVENE OPEN SESSION: 
 

A. ROLL CALL:  
 

B. PLEDGE OF ALLEGIANCE:  
  

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 
 

A plaque stating the fundamental rights of each member of the public is posted at 
the entrance to this meeting room per section 4.04.030 of the City of Benicia's 
Open Government Ordinance. 

 
 
IV. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS: 
 

A. ANNOUNCEMENTS: 
 

1. Announcement of action taken at Closed Session, if any. 
 

2. Openings on Boards and Commissions: 
 

Sky Valley Open Space Committee:  
Four full terms to January 31, 2015 
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Civil Service Commission:  
Two full terms to January 31, 2015 

 
Planning Commission: 
Two full terms to January 31, 2015 

 
Parks, Recreation and Cemetery Commission:  
Three full terms to January 31, 2015 

 
Building Board of Appeals:  
Three full terms to January 31, 2015 

 
Solano Transportation Authority Pedestrian Advisory Committee:  
One full term to January 31, 2014 

 
Human Services Board:  
One unexpired term to July 31, 2014 

 
Finance, Audit and Budget Committee:  
Two full terms to January 21, 2015 

 
3. Benicia Arsenal Update: 

 
4. Mayor’s Office Hours:  

Mayor Patterson will maintain an open office every Monday (except 
holidays) in the Mayor’s Office of City Hall from 6:00 p.m. to 7:00 p.m. No 
appointment is necessary. Other meeting times may be scheduled 
through the City Hall office at 746-4200. 

 
B. APPOINTMENTS:  

 
C. PRESENTATIONS:  

 
D. PROCLAMATIONS:  

 
1. In Recognition of Ron Rice, Volunteer Firefighter 

 
2. In Recognition of Daniel J. Healy, Former Planning Commission 

Chair 
 

3. Commending Sandra Spagnoli, Police Chief 
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V. ADOPTION OF AGENDA: 
 
VI. OPPORTUNITY FOR PUBLIC COMMENT: 
 

This portion of the meeting is reserved for persons wishing to address the Council 
on any matter not on the agenda that is within the subject matter jurisdiction of the 
City Council.  State law prohibits the City Council from responding to or acting upon 
matters not listed on the agenda.  Each speaker has a maximum of five minutes for 
public comment.  If others have already expressed your position, you may simply 
indicate that you agree with a previous speaker.  If appropriate, a spokesperson 
may present the views of your entire group.  Speakers may not make personal 
attacks on council members, staff or members of the public, or make comments 
which are slanderous or which may invade an individual’s personal privacy. 

 
A. WRITTEN COMMENT: 

 
B. PUBLIC COMMENT: 

 
VII. CONSENT CALENDAR (7:30 PM): 
 

Items listed on the Consent Calendar are considered routine and will be enacted, 
approved or adopted by one motion unless a request for removal or explanation is 
received from a Council Member, staff or member of the public. Items removed 
from the Consent Calendar shall be considered immediately following the adoption 
of the Consent Calendar. 

 
A. Approval of Minutes of the November 22, 2010 first and second Special 

meetings, the Special and Regular minutes of December 7, 2010 and the 
Special meeting of December 16, 2010. (City Clerk).  

 
B. ADOPTION OF THE 2011 CITY COUNCIL REGULAR MEETING 

CALENDAR. (City Manager) 
 

 The Open Government Ordinance (Section 4.08.040 of Ordinance No. 05-6) 
states that each body established by ordinance shall establish and publish an 
annual schedule of regular meetings.  The proposed calendar lists the City 
Council’s regular meeting dates for 2011. 

 
Recommendation:  Adopt, by motion, the 2011 City Council Regular 
Meeting Calendar. 

 
C. SECOND READING OF AN ORDINANCE AMENDING SECTION 9.28.040 

OF CHAPTER 9.28 (YOUTH PROTECTION) OF ARTICLE 1 (NIGHTTIME 
CURFEW) OF TITLE 9 (PUBLIC PEACE, MORALS AND WELFARE) OF 
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THE MUNICIPAL CODE AND SECTION 9.28.100 OF CHAPTER 9.28 
(YOUTH PROTECTION) OF ARTICLE II (DAYTIME CURFEW) OF TITLE 9 
(PUBLIC PEACE, MORALS AND WELFARE) OF THE MUNICIPAL CODE. 
(Police Chief) 

  
In a recent California Court of Appeals case (In re A.G., 2010 WL 378098 (Cal. 
App. 4th Dist), The Fourth District Court of Appeal ruled San Diego’s curfew 
ordinance unconstitutional on February 4, 2010. Changes to Chapter 9.28 of 
the Municipal code are necessary to comply with this ruling.  The City Council 
introduced this ordinance on December 7th. 

 
Recommendation:  Adopt the ordinance amending Section 9.28.040 of 
chapter 9.28 (Youth Protection) of Article I (Nighttime Curfew) of Title 9 
(Public Peace, Morals and Welfare) and Section 9.28.100 of chapter 9.28 
(Youth Protection) of Article II (Daytime Curfew) of Title 9 (Public Peace, 
Morals and Welfare), to include language consistent with recent case law. 

 
D. DENIAL OF THE CLAIM AGAINST THE CITY BY JEAN WILLIS AND 

REFERRAL TO INSURANCE CARRIER. (City Attorney) 
  

Claimant alleges that the city's main sewer line caused her drains to overflow.  
All public facilities were inspected by Public Works and it was determined that 
the problem was the property owner's private lateral.   

 
Recommendation:  Deny the claim against the City by Jean Willis. 

 
E. Approval to waive the reading of all ordinances introduced and adopted 

pursuant to this agenda.  
 
VIII. PUBLIC HEARINGS: 
 

A public hearing should not exceed one hour in length. To maximize public 
participation, the council requests that speakers be concise and avoid repetition of 
the remarks of prior speakers. Instead, please simply state whether you agree with 
prior speakers. 

 
IX. ACTION ITEMS (7:45 PM): 
 

A. REPORT FROM THE ARSENAL SUBCOMMITTEE AND 
RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT TO 
ENVIRONMENTAL RISK SERVICES ("ERS"). (City Attorney) 
 

 With the recent notification from the state Department of Toxic Substances 
Control that further investigation and remediation is needed for the Benicia 
Arsenal, the City issued a Request for Qualifications from legal and technical 
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firms to provide the City support on the project.  After interviewing the 7 
finalists, the team headed by ERS emerged as the group best suited for the 
City’s needs on the Arsenal Project.  The Council Subcommittee recommends 
that a contingency agreement be awarded to the team with a not to exceed of 
$10,000 for out of pocket expenses.  Action on this item was continued from 
the December 16, 2010 City Council meeting to allow a meeting of property 
owners to occur. 

 
Recommendation:  Adopt the Resolution approving an agreement with 
ERS Corporation for consulting services for the Benicia Arsenal 
investigation and potential cleanup project and authorizing the City 
Manager to sign the contract on behalf of the City. 

 
B. COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING AND 

ANNUAL REVIEW OF PROTOCOLS AND RULES. (City Attorney) 
 The Open Government ordinance requires that all public officials and some 

employees read the Open Government Ordinance and attend an annual 
training on the ordinance.  This training will also include a review of the Brown 
Act, Conflict of Interest laws, the Open Government Ordinance, City Council 
Rules of Procedure and the City of Benicia Code of Conduct for Members of 
City Council, Boards, Commissions and Committees and other related 
documents.  
 
Recommendation:  Complete the open government awareness training 
and review of protocols and rules.  No action is necessary unless 
changes to the rules or protocols are desired.  In particular, the Council 
may want to consider the Two Step process. 

 
X. COUNCIL MEMBERS REPORTS: 
 
XI. ADJOURNMENT (9:00PM): 
 

Public Participation 
 
The Benicia City Council welcomes public participation.   
 
Pursuant to the Brown Act, each public agency must provide the public with an 
opportunity to speak on any matter within the subject matter jurisdiction of the agency 
and which is not on the agency's agenda for that meeting.  The City Council allows 
speakers to speak on non-agendized matters under public comment, and on agendized 
items at the time the agenda item is addressed at the meeting.  Comments are limited 
to no more than five minutes per speaker.  By law, no action may be taken on any item 
raised during the public comment period although informational answers to questions 
may be given and matters may be referred to staff for placement on a future agenda of 
the City Council. 
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Should you have material you wish to enter into the record, please submit it to the City 
Manager. 
 

Disabled Access 
 
In compliance with the Americans with Disabilities Act (ADA), if you need special 
assistance to participate in this meeting, please contact Anne Cardwell, the ADA 
Coordinator, at (707) 746-4211. Notification 48 hours prior to the meeting will enable the 
City to make reasonable arrangements to ensure accessibility to this meeting. 
 

Meeting Procedures 
 
All items listed on this agenda are for Council discussion and/or action.  In accordance 
with the Brown Act, each item is listed and includes, where appropriate, further 
description of the item and/or a recommended action.  The posting of a recommended 
action does not limit, or necessarily indicate, what action may be taken by the City 
Council. 
 
Pursuant to Government Code Section 65009, if you challenge a decision of the City 
Council in court, you may be limited to raising only those issues you or someone else 
raised at the public hearing described in this notice, or in written correspondence 
delivered to the City Council at, or prior to, the public hearing.  You may also be limited 
by the ninety (90) day statute of limitations in which to challenge in court certain 
administrative decisions and orders (Code of Civil Procedure 1094.6) to file and serve a 
petition for administrative writ of mandate challenging any final City decisions regarding 
planning or zoning. 
  
The decision of the City Council is final as of the date of its decision unless judicial 
review is initiated pursuant to California Code of Civil Procedures Section 1094.5.  Any 
such petition for judicial review is subject to the provisions of California Code of Civil 
Procedure Section 1094.6. 
 

Public Records 
 
The agenda packet for this meeting is available at the City Manager's Office and the 
Benicia Public Library during regular working hours.  To the extent feasible, the packet 
is also available on the City's web page at www.ci.benicia.ca.us under the heading 
"Agendas and Minutes."  Public records related to an open session agenda item that 
are distributed after the agenda packet is prepared are available before the meeting at 
the City Manager's Office located at 250 East L Street, Benicia, or at the meeting held in 
the Council Chambers.  If you wish to submit written information on an agenda item, 
please submit to the City Clerk as soon as possible so that it may be distributed to the 
City Council.  A complete proceeding of each meeting is also recorded and available 
through the City Clerks Office. 

http://www.ci.benicia.ca.us/


 

P R O C L A M A T I O N 
IN RECOGNITION OF  

Ron Rice 
 
 

WHEREAS, Ron has been a volunteer firefighter since March, 
1954 reaching the rank of Battalion Chief; and 

 
WHEREAS, Ron is a retired Marine and Air Force Reservist, 

serving terms in Korea and Vietnam, upon retiring he worked for 
Travis Air Force Base from 1966 to 1988; and 

 
WHEREAS, in 1974 Ron was one of the founders of the 

modern rules and regulations for Fire Musters, and from 1960 to 2009 
transported antique Benicia Fire equipment to Musters as far north as 
Canada, South to Mexico and East to Arizona; and 

 
WHEREAS, Ron is a past President of the California Fire 

Muster Association and Solano County Firemen’s Association, past 
commissioner of the Benicia Historical Society, Historian and Docent 
for the Capital Building and Camel Barns Museums of Benicia, 
Historian for the Fire Service, State of California, City of Benicia 
Historical Cemetery, Member of Vet’s Hall and Native Sons; and 

 
WHEREAS, in 1981 Ron was a driving force in the creation of 

the Benicia Fire Museum; and 
 
WHEREAS, Ron has contributed to the preservation of history, 

volunteering countless hours out of passion for the City and Fire 
Service. 

 
NOW, THEREFORE, BE IT RESOLVED THAT I, Elizabeth 

Patterson, Mayor of the City of Benicia, on behalf of the City Council, 
do hereby honor and recognize the creation of the “Ron Rice 
Volunteer of the Year Award” and recognize the namesake and first 
recipient, Ron Rice. 

 
 

   
Elizabeth Patterson, Mayor 
January 4, 2011 

 

IV.D.1.1



 

IV.D.1.2



 

P R O C L A M A T I O N
IN RECOGNITION OF THE  

DEDICATION AND SERVICE OF  
 

DANIEL J. HEALY  
 

 
 

WHEREAS, Dan served on the Planning Commission with 
honor and integrity from September 5, 2006 to December 2010; and  

 
WHEREAS, Dan has contributed to the development of the 

Climate Action and Downtown Mixed Use Master Plans; has served 
on the Solano County Civil Service Committee; and 

 
WHEREAS, Dan has donated his time because of his 

commitment to the City of Benicia and his belief in civic responsibility; 
and 

 
WHEREAS, Dan is the chair of the Planning Commission, and 

serves and contributes to the betterment of the community in 
numerous ways; and 

 
WHEREAS, Dan was elected Solano County Superior Court 

Judge in 2010 and thus is retiring from the Planning Commission; and 
 
WHEREAS, Dan exemplifies the service of all City boards, 

commission and committees. 
 

NOW, THEREFORE, BE IT RESOLVED THAT I, Elizabeth 
Patterson, Mayor of the City of Benicia, on behalf of the City Council, 
do hereby sincerely thank Dan for his years of service and dedication 
to improving the quality of life of the citizens of Benicia. Dan, it has 
been a pleasure having you serve on the City’s Planning Commission.  
Best of Luck Always! 

 
 

     
Elizabeth Patterson, Mayor 
January 4, 2011 

 

IV.D.2.1



 

IV.D.2.2



 

P R O C L A M A T I O N 
COMMENDING  

Sandra Spagnoli 
CHIEF OF POLICE 

BENICIA POLICE DEPARTMENT 
 

WHEREAS, SANDRA SPAGNOLI became Chief of Police for 
the City of Benicia on March 12, 2007, providing leadership and 
commitment to upgrade and improve upon every service and program 
provided by the Benicia Police Department; and 

 
WHEREAS, CHIEF SPAGNOLI improved the working 

conditions of an outdated police facility by remodeling much of the 
building, including the lobby for citizens, and creating a state of the art 
briefing and training room for officers, and upgraded officers 
equipment, patrol vehicles, and dispatch communication equipment 
while implementing a Traffic Division that includes two motorcycle 
units; and 

 
WHEREAS, CHIEF SPAGNOLI worked to maintain effective 

staffing levels in the Police Department and during her time here, the 
Department experienced no turnover beyond a few retirements; and 

 
WHEREAS, CHIEF SPAGNOLI supported existing programs 

such as the award-winning Police Volunteer Program while adding a 
Peer Support Program and re-establishing a Youth Explorer Program; 
and  

 
WHEREAS, SANDRA SPAGNOLI excelled in community 

policing establishing the Citizen’s Police Academy that provides the 
citizens of Benicia an inside look at the operations of the Police 
Department. 

 
NOW, THEREFORE, BE IT RESOLVED THAT I, Elizabeth 

Patterson, Mayor of the City of Benicia, on behalf of the City Council, 
do hereby commend POLICE CHIEF SANDRA SPAGNOLI for her 
commitment, contribution and dedication as a public servant of the 
City of Benicia and thank her for her outstanding leadership and 
distinguished service to the citizens of Benicia.  

 
   
Elizabeth Patterson, Mayor 
January 4, 2011 

IV.D.3.1



 

 

 

IV.D.3.2



MINUTES OF THE 
SPECIAL MEETING – CITY COUNCIL 

November 22, 2010 
 

City Council Chambers, City Hall, 250 East L Street, complete proceedings of 
which are recorded on tape. 
 
I. CALL TO ORDER: 
 

Mayor Patterson called the meeting to order at 7:00 p.m. 
 
II. CONVENE OPEN SESSION: 
 

A. ROLL CALL 
 

Council Member Campbell was absent (he arrived at 7:10 p.m.) 
 

B. PLEDGE OF ALLEGIANCE 
 

Mayor Patterson led the Pledge of Allegiance. 
 

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 
 
III. OPPORTUNITY FOR PUBLIC COMMENT: 
 

A. WRITTEN COMMENT 
 

B. PUBLIC COMMENT 
 

None 
 
IV. CLOSED SESSION: 
 

Mayor Patterson read the announcement of closed session. 
 

A. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION 
Significant exposure to litigation pursuant to subdivision (b) of 
Section 54956.9  

Number of potential cases:  1 
 
V. ADJOURNMENT: 
 

Mayor Patterson adjourned the meeting to closed session at 7:01 p.m. 
 
 

VII.A.1



 

VII.A.2



MINUTES OF THE 
SPECIAL MEETING – CITY COUNCIL 

November 22, 2010 
 
 
 

City Council Chambers, City Hall, 250 East L Street, complete proceedings of 
which are recorded on tape. 
 
I. CALL TO ORDER: 
 

Mayor Patterson called the meeting to order at 8:23 p.m. 
 
II. CONVENE OPEN SESSION: 
 

A. ROLL CALL 
 

All Council Members were present. 
 

B. PLEDGE OF ALLEGIANCE 
 

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 
 
III. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS: 
 

A. ANNOUNCEMENTS 
 

1. Announcement of action taken at Closed Session, if any. 
 

 Mayor Patterson reported that Council gave direction on the closed 
session item. Council will be taking action this evening based on that 
direction. 

 
2. Openings on Boards and Commissions: 

 
Sky Valley Open Space Committee: Four full terms to January 31, 
2015 

 
Civil Service Commission: Two full terms to January 31, 2015 

 
Planning Commission:  Two full terms to January 31, 2015 

 
Parks, Recreation and Cemetery Commission: Two full terms to 
January 31, 2015 

 
3. Mayor’s Office Hours:  

VII.A.3



B. APPOINTMENTS 
 

C. PRESENTATIONS 
 

D. PROCLAMATIONS 
 
IV. ADOPTION OF AGENDA: 
 

On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
Council adopted the Agenda, as presented, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
V. OPPORTUNITY FOR PUBLIC COMMENT: 
 

A. WRITTEN COMMENT 
 

One letter received (copy on file). 
 

B. PUBLIC COMMENT 
 

None 
 
VI. ACTION ITEMS: 
 

A. REPORT FROM THE ARSENAL SUBCOMMITTEE AND 
RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT  

 
Jim Erickson, City Manager, reviewed the staff report.  

Vice Mayor Schwartzman gave a brief overview of the events that have occurred 
since 9/30/10. Everyone seems to be on board to keep the dialogue open, and 
asking DTSC to provide the City and property owners with additional time. 

Mr. Mike O'Brien, and Mr. John Briscoe, ERS, discussed the company's history 
and qualifications. Mr. O'Brien addressed the questions raised by Ms. Dean in 
her written comments (copy on file).  

Public Comment: 

Marilyn Bardet - Ms. Bardet spoke in support of the proposed agreement with 
ERS. She hoped DTSC would have a parallel public process as well.  

Dana Dean, representing Amports - Ms. Dean spoke in support of an agreement 
with ERS. She discussed concerns regarding the actual contract before Council 
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(questions posed in written comments). She questioned who Council's legal 
counsel was during the 11/22/10 closed session meeting. 

Mr. O'Brien addressed some of Ms. Dean's questions on her written comments 
relating to the contract fees, philosophy, and approach. 

Council Member Campbell and Mr. O'Brien discussed his background with 
insurance companies.  

Phil Garrett - Mr. Garrett discussed concern regarding the City's interactions with 
DTSC and this issue.  

Ron Myska - Mr. Myska requested copies of prior resolutions regarding this item. 
He inquired about the issue of the 'imminent endangerment order' from DTSC, 
and where ERS 'smelled blood' in this issue (government sources).   

Brian Tullock - Mr. Tullock discussed the issue of residential and commercial 
property in the Arsenal. 

Ron Myska - Mr. Myska requested assurance from Council that everything from 
this point forward regarding the process remains open to the businesses and 
property owners. It needs to be kept 'public.' 

Council Members Hughes, Schwartzman, and Ioakimedes disclosed ex-parte 
communications.  

Council Member Hughes discussed the need for clarification on a few issues 
with the agreement, and concern regarding making a decision on the agreement 
without the City Attorney present. He discussed the issue of Council doing a 
better job communicating with the public on this issue. 

Council Member Ioakimedes discussed the possibility of including language in 
the agreement regarding representing the property owners. He also expressed 
concern regarding making a decision without the City Attorney present. He 
discussed the issue of lack of communication. 

Vice Mayor Schwartzman discussed the need for a few clarifications in the 
contract. He discussed concern regarding making a decision on the contract 
without the City Attorney present. He discussed the issue of the regulators not 
knowing what approach is being taken. 

Council Member Campbell discussed concern regarding making a decision on 
the contract without the City Attorney present. 

Mayor Patterson discussed the possibility of authorizing the City to execute the 
contract subject to the issues being clarified at the next Council meeting. Council 
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would like to work with ERS, subject to clarification of Council's concerns. ERS 
confirmed they could do the work to prepare for the 12/9 meeting, with the 
promise that the agreement would be agendized for the next Council meeting. 

Council Member Campbell clarified that ERS attended the meetings on 11/18 
and 11/19. Council and Mr. O'Brien discussed why ERS would need to continue 
working on the issue between now and the first Council meeting in December 
2010, when the agreement could be approved.  

Direction to Staff to clarify outstanding issues with the contract. Contract will be 
agendized on the 12/7 meeting. The subcommittee will work with the City 
Attorney and ERS on the contract issues so the contract would be ready on 12/7. 

 
B. PLACING THE ARSENAL PROJECT AS A STANDING ITEM ON 

FUTURE CITY COUNCIL AGENDAS 
 

On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
Council approved placing updates on the Arsenal Project on future agendas, on 
roll call by the following vote: 
Ayes: Patterson, Schwartzman, Hughes, Ioakimedes 
Noes: Campbell 
Council discussed placing the Arsenal Project as a standing item on future 
agendas, and where to place the item for discussion.  

Council Member Campbell discussed concern regarding having the item on 
every agenda.  

Council will place updates to the Arsenal Project as a standing item on agenda 
(Location on the agenda to be determined by the Mayor, City Attorney, and City 
Manager. The item should be discussed early on the agenda.).  

 
VII. ADJOURNMENT: 
 

Mayor Patterson adjourned the meeting at 9:53 p.m. 
 
 
 

VII.A.6



 
MINUTES OF THE 

SPECIAL MEETING – CITY COUNCIL 
December 07, 2010 

 
City Council Chambers, City Hall, 250 East L Street, complete proceedings of 
which are recorded on tape. 
 
I. CALL TO ORDER: 
 

Mayor Patterson called the meeting to order at 6:01 p.m. 
 
II. CONVENE OPEN SESSION: 
 

A. ROLL CALL 
 

All Council Members were present. 
 

B. PLEDGE OF ALLEGIANCE 
 

Mayor Patterson led the Pledge of Allegiance. 
 

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 
 
III. OPPORTUNITY FOR PUBLIC COMMENT: 
 

A. WRITTEN COMMENT 
 

B. PUBLIC COMMENT 
 

None 
 
IV. APPOINTMENTS: 
 

A. APPOINTMENT OF TWO CITY COUNCIL MEMBERS AS 
REPRESENTATIVES TO SOLTRANS 

 
On motion of Mayor Patterson Council approved the Mayor's appointment of 
Mayor Patterson and Council Member Ioakimedes as representatives to Solano 
Transportation Authority, JPA (SolTrans), on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
V. CLOSED SESSION: 
 

Heather McLaughlin, City Attorney, read the announcement of Closed Session. 

VII.A.7



 
A. CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION 

(Subdivision (a) of Government Code Section 54956.9)  

Name of case:  Mary Wika vs. City of Benicia 
 

B. CONFERENCE WITH REAL PROPERTY NEGOTIATOR 
(Government Code Section §54956.8)  

Property: 532 Cambridge Drive - Potential sale of portion of City owned 
parcel adjacent to 532 Cambridge Drive 
Negotiating parties: Acting City Manager, Public Works and Community 
Development Director 
Under Negotiation: Price and other sales terms 

 
C. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION 

Significant exposure to litigation pursuant to subdivision (b) of 
Section 54956.9 
 
Number of potential cases:  1 

 
D. CONFERENCE WITH LABOR NEGOTIATOR 

(Government Code Section 54957.6 (a))  
 
Agency negotiators: Acting City Manager, Administrative Services 
Director  
 
Employee organizations: Police Officers Association (BPOA), Benicia 
Firefighters Association (BFA). 

 
VI. ADJOURNMENT: 
 

Mayor Patterson adjourned the meeting to Closed Session at 6:04 p.m. 
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MINUTES OF THE 
REGULAR MEETING – CITY COUNCIL 

December 07, 2010 
 
 

City Council Chambers, City Hall, 250 East L Street, complete proceedings of 
which are recorded on tape. 
 
I. CALL TO ORDER: 
 

Mayor Patterson called the meeting to order at 7:00 p.m. 
 
II. CLOSED SESSION: 
 
III. CONVENE OPEN SESSION: 
 

A. ROLL CALL 
 

All Council Members were present. 
 

B. PLEDGE OF ALLEGIANCE 
 

The Benicia Arsenal U-10 Girls Soccer Team led the Pledge of Allegiance. 
 

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC:  
 
IV. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS: 
 

A. ANNOUNCEMENTS 
 

Ms. McLaughlin reported the actions on the following items: 

V.A - Council gave direction to Staff 

V.B - Council received information from Staff and provided direction to Staff. 

V.C - Council received information from Staff 

V.D - Discussion on item began, however the item was continued until after 
regular meeting tonight. 

Mayor Patterson announced various openings on boards and commissions.  

Mayor Patterson stated that a proclamation had been added to the agenda to 
recognize a citizen's service to the community. It would be presented under the 
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proclamation section of the agenda. 

Tonight’s meeting would be adjourned in honor of the people who lost their lives 
on December 7, 1941, at Pearl Harbor and in the Philippines. 

 
1. Announcement of action taken at Closed Session, if any. 

 
2. Openings on Boards and Commissions: 

 
Sky Valley Open Space Committee: Four full terms to January 31, 
2015 

 
Civil Service Commission: Two full terms to January 31, 2015 

 
Planning Commission:  Two full terms to January 31, 2015 

 
Parks, Recreation and Cemetery Commission: Three full terms to 
January 31, 2015 

 
Building Board of Appeals: Three full terms to January 31, 2015 

 
3. Mayor’s Office Hours:  

 
B. APPOINTMENTS 

 
C. PRESENTATIONS 

 
D. PROCLAMATIONS 

 
1. In Recognition of Ryan Savage, Eagle Scout 

 
V. ADOPTION OF AGENDA: 
 

On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
the agenda was adopted, as presented, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
VI. OPPORTUNITY FOR PUBLIC COMMENT: 
 

A. WRITTEN COMMENT 
 

One item (copy on file). 
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B. PUBLIC COMMENT 
 

Larry Fullington - Mr. Fullington discussed the bicycle racks that were recently 
installed along First Street. The racks are already rusting. He would like Council 
to consider removing the racks and replacing them with something more 
appropriate for the Downtown Area.  

Staff clarified that the bicycle rack issue would be discussed at HPRC meeting 
on 12/16/10. Council Member Campbell discussed concern regarding the 
Sustainability Commission not going through the City Council when spending 
funds.  

Mayor Patterson formally recognized the Benicia Arsenal FC 2000 U-10 Girls 
Soccer Team. The team recently won the Northern California State Cup.  

Coach Michael Jacobs discussed the team's success throughout the season and 
the State Cup.  

Citizen - The citizen discussed the possibility of the City and/or community 
helping The Adobe House with the Christmas lights in future years.  

Greg Savage - Mr. Savage discussed the positive experience he and his son 
(Ryan) had while working on Ryan's Eagle Scout service project.  

Vice Mayor Schwartzman discussed concern regarding why an update on 
the Arsenal item was not on the agenda, as Council agreed to place it on all 
future agendas. Mayor Patterson and Staff noted that it was an oversight, and it 
would be done in the future. 

 
VII. CONSENT CALENDAR: 
 

On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
Council adopted the Consent Calendar, as amended, on roll call by the following 
vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 
Council pulled items VII.A, VII.B, VII.E, and VII.J for discussion. Council Member 
Ioakimedes noted that due to a conflict of interest, he would abstain from 
voting on item VII.F.  

 
A. Approval of Minutes for the Special meeting of November 9, 2010 and 

the Special and Regular meeting of November 16, 2010 
 

Mayor Patterson discussed clarifications on pages VII-12 and VII-13, and 
requested changes be made.  
On motion of Council Member Hughes, seconded by Mayor Patterson, Council 
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approved the Minutes for the Special meeting of November 9, 2010, and the 
Special and Regular meeting of November 16, 2010, as amended, on roll call by 
the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
B. SECOND READING AND ADOPTION OF AN ORDINANCE AMENDING 

THE BENICIA MUNICIPAL CODE TO INCORPORATE BUILDING CODE 
REVISIONS AND TO ADJUST BUILDING INSPECTION FEES 

 
ORDINANCE 10-5 - AN ORDINANCE AMENDING CHAPTER 15.04 (DIVISION 
1. CONSTRUCTION STANDARDS AND STRUCTURE RELOCATION) OF 
TITLE 15 (BUILDINGS AND CONSTRUCTION) OF THE BENICIA MUNICIPAL 
CODE 

Council Member Campbell and Staff discussed concern regarding fees related to 
solar panel installation. Council gave direction to Staff to come back with a report 
and analysis on cost differential (within nine months). If, during the nine months, 
there proves to be evidence of hesitancy to do the installations because of the 
fees, Staff should come back to Council.  
On motion of Vice Mayor Schwartzman, seconded by Council Member 
Ioakimedes, Council approved the Second Reading and Adoption of the 
Ordinance, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
C. SECOND READING AND ADOPTION OF AN ORDINANCE AMENDING 

THE CITY OF BENICIA FIRE PREVENTION AND LIFE SAFETY CODE 
 

ORDINANCE 10-4 - AN ORDINANCE AMENDING CHAPTER 8.28 (FIRE 
PREVENTION AND LIFE SAFETY CODE) IN ITS ENTIRETY OF TITLE 8 
(HEALTH AND SAFETY) OF THE BENICIA MUNICIPAL CODE  

 
D. AUTHORIZATION OF THE ANNUAL APPLICATION FOR 

TRANSPORTATION DEVELOPMENT ACT FUNDS TO 
OPERATE BENICIA BREEZE FOR FISCAL YEAR 2010-2011 

 
RESOLUTION 10-155 - A RESOLUTION AUTHORIZING THE FILING OF AN 
APPLICATION WITH THE METROPOLITAN TRANSPORTATION 
COMMISSION FOR ALLOCATION OF TRANSPORTATION DEVELOPMENT 
ACT FUNDS FOR FISCAL YEAR 2010-11  

 
E. FIRST READING AND INTRODUCTION OF AN ORDINANCE 

AMENDING SECTION 9.28.040 OF CHAPTER 9.28 (YOUTH 
PROTECTION) OF ARTICLE I (NIGHTTIME CURFEW) OF TITLE 9 
(PUBLIC PEACE, MORALS AND WELFARE) OF THE MUNICIPAL 
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CODE AND SECTION 9.28.100 OF CHAPTER 9.28 (YOUTH 
PROTECTION) OF ARTICLE II (DAYTIME CURFEW) OF TITLE 9 
(PUBLIC PEACE, MORALS AND WELFARE) OF THE MUNICIPAL 
CODE 

 
ORDINANCE 10- - AN ORDINANCE AMENDING SUBSECTION I AND ADDING 
SUBSECTION j OF SECTION 9.28.040 OF CHAPTER 9.28 (YOUTH 
PROTECTION) OF ARTICLE I (NIGHTTIME CURFEW) OF TITLE 9 (PUBLIC 
PEACE, MORALS AND WELFARE) OF THE BENICIA MUNICIPAL CODE, AND 
ADDING SUBSECTIONS I AND J OF SECTION 9.28.100 OF CHAPTER 9.28 
(YOUTH PROTECTION) OF ARTICLE II (DAYTIME CURFEW) OF TITLE 9 
(PUBLIC PEACE, MORALS AND WELFARE) OF THE BENICIA MUNICIPAL 
CODE 

Council Member Hughes and Staff discussed the issue of enforcement.  

Council Member Ioakimedes discussed age limit that applies to the resolution (it 
applies to youth under the age of 18).  

Public Comment: 

None 
On motion of Council Member Hughes, seconded by Vice Mayor Schwartzman, 
Council approved the Introduction and First Reading of an Ordinance, on roll call 
by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
F. APPROVE THE LEASE AGREEMENT BETWEEN THE CITY OF 

BENICIA AND JUAN VALLEJO FOR 356 E. I STREET 
 

On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
Council approved the lease agreement between the City of Benicia and Juan 
Vallejo for 356 East I Street, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes 
Noes: (None) 

 
G. RECLASSIFY THREE FIREFIGHTER/PARAMEDIC POSITIONS TO 

THREE FIRE ENGINEERS 
 

RESOLUTION 10-156 - A RESOLUTION RECLASSIFYING THREE 
FIREFIGHTER/PARAMEDIC POSITIONS TO THREE FIRE ENGINEER 
POSITIONS  
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H. APPROVE AMENDMENTS REGARDING NECESSARY 
ADMINISTRATIVE CHANGES DUE TO IRS REQUIREMENTS TO 
APPLICABLE LABOR AGREEMENTS 

 
RESOLUTION 10-157 - A RESOLUTION APPROVING AMENDMENTS TO THE 
LABOR AGREEMENT WITH PUBLIC EMPLOYEES UNION, LOCAL #1, 
SENIOR MANAGERS, MIDDLE MANAGERS, AND POLICE MANAGERS  

 
I. DENIAL OF THE CLAIM AGAINST THE CITY BY ALMA FOSTER AND 

REFERRAL TO INSURANCE CARRIER 
 

J. ADOPTION OF A RESOLUTION TO DECLARE THAT THE CITY OF 
BENICIA WILL BECOME A HEALTHY EATING ACTIVE LIVING (HEAL) 
CITY 

 
RESOLUTION 10-158 - A RESOLUTION DECLARING THAT THE CITY OF 
BENICIA WILL BECOME A HEALTHY EATING ACTING LIVING (HEAL) CITY  

Public Comment: 

Dennis Lowry - Mr. Lowry discussed concern regarding the slippery slope this 
resolution could lay a foundation for.  

Council Member Hughes discussed concern regarding the resolution taking 
things too far. The City could move forward with a lot or all of the issues, but 
when zoning and land use could be changed, it was going too far.  

Council Member Ioakimedes discussed the issue of childhood obesity. This 
would reach out to the community and let them know that health is a priority. 

Mayor Patterson discussed the General Plan, and the issue of the healthy 
element in the plan. She discussed the Public Policy Institute's study, which 
included the costs of obesity. This policy would be fiscally responsible. This 
would be affirming the City's General Plan.  

Council Member Hughes clarified his concerns. His vote would not be a vote 
against children. This would get into making decisions for citizens that they could 
make on their own, and possibly scaring businesses away. He didn't think the 
City needed a resolution to do most of the things that are listed.  

Council Member Ioakimedes discussed the value of having a resolution for this 
issue. 

Vice Mayor Schwartzman discussed concern regarding the proposed resolution. 
He was afraid it could lead to a slippery slope.  
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Council Member Ioakimedes discussed the correlation to this issue and the 
arguments years ago when smoking in restaurants was being scrutinized.  

Council Member Campbell suggested removing a portion of the language in an 
attempt to move the resolution along. Council Member Ioakimedes was 
agreeable to the suggestion. 

Mayor Patterson read the resolution language. She suggested continuing the 
item and having the Planning Commission and possibly another commission 
look into this and bring it back next year.  

Council Member Campbell made a motion to approve the proposed resolution 
with the following amendments: 1) remove the last sentence regarding 
restaurants, 2) in the sentence above that, insert 'encourage' instead of 
'promote', 3) take out the portion regarding setting nutrition standards, and 4) 
leave in the language regarding 'HEAL City.' 
On motion of Council Member Campbell, seconded by Council Member 
Ioakimedes, Council adopted the Resolution, as amended, on roll call by the 
following vote: 
Ayes: Patterson, Campbell, Ioakimedes 
Noes: Schwartzman, Hughes 

 
K. Approval to waive the reading of all ordinances introduced and 

adopted pursuant to this agenda. 
 
VIII. PUBLIC HEARINGS: 
 
IX. ACTION ITEMS: 
 

A. REVIEW OF PROPOSED YEAR-END BUDGET ADJUSTMENTS FOR 
FISCAL YEAR 2009-10 AND MID-CYCLE ADJUSTMENTS FOR FISCAL 
YEAR 2010-11 

 
RESOLUTION 10-159 - A RESOLUTION APPROVING ADJUSTMENTS TO 
THE MUNICIPAL BUDGETS FOR FISCAL YEAR 2009-2011 

Mayor Patterson stated her goal was not to take a lot of time on this item, but 
frame questions around the item, explain why a resolution is needed at this time, 
ask questions for clarity, and to ask questions in preparation for an in-depth 
workshop with Brad Kilger, the new city manager.  

Rob Sousa, Finance Director, reviewed the staff report.  

Council Member Campbell and Staff discussed the projected reserve funds, 
PERS, and the VIP numbers.  
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Council Member Hughes discussed concern regarding the 'surprise' with some of 
the items listed in the report, clarification regarding PERS, and the issue of there 
being a lot of 'red flags' going forward.  

Mayor Patterson discussed the need for having a list of 'what if's.'  

Council Member Ioakimedes and Staff discussed clarification on savings 
(ongoing or onetime), PERS, the need to identify what items could and could not 
be controlled, and what items we don't have a handle on.  

Mayor Patterson would like to see a future discussion (at the upcoming 
workshop) on the $2 million the City is advancing itself for the Community 
Center, as well as a discussion on the Utility User's Tax. The action tonight 
would include allocation for funding for the parking lot repairs by the Police 
Station.  

Vice Mayor Schwartzman and Staff discussed the $348,000 in additional savings 
noted on page IX.A.3. They discussed the issue of liability insurance, and the 
budget unknowns (PERS, County taxes, communication tax).  

Public Comment: 

Dennis Lowry - Mr. Lowry discussed a tool that the FAB has come up with to 
help track costs, and how it was used to identify some inconsistencies in the 
budget. He also discussed the outstanding MOU's, budget policies, and the $2 
million loan for the Community Center.  

Staff and Council discussed the $2 million loan for the Community Center.  
On motion of Vice Mayor Schwartzman, seconded by Council Member 
Campbell, Council adopted the Resolution, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
B. ALLOCATION OF FUNDS FOR DESIGN AND CONSTRUCTION OF THE 

DOWNTOWN INTERMODAL PROJECT 
 

RESOLUTION 10-160 - A RESOLUTION AUTHORIZING THE PUBLIC WORKS 
& COMMUNITY DEVELOPMENT DIRECTOR TO REQUEST AN ALLOCATION 
OF REGIONAL MEASURE 2 (RM2) FUNDS FROM THE METROPOLITAN 
TRANSPORTATION COMMISSION (MTC) FOR THE DESIGN AND 
CONSTRUCTION PHASE OF THE BENICIA INTERMODAL FACILITIES 
PROJECT, AND TO EXECUTE ANY AGREEMENTS, DOCUMENTS, OR 
CORRESPONDENCE RELATED TO SAID RM2 FUNDING REQUEST 

Mayor Patterson recused herself from discussion, due to a conflict of interest.  
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Charlie Knox, Public Works & Community Development Director, reviewed the 
staff report.  

Council Member Hughes discussed the right hand turn on Military West and First 
Street. 

Council Member Campbell and Staff discussed the trees by the Vet's Hall.  

Vice Mayor Schwartzman and Staff discussed when the design elements would 
be done (late February or early March 2011).  

Council Member Ioakimedes and Staff discussed the design elements, and 
whether they were complimentary with the Downtown streetscape.  

Council Member Hughes and Staff discussed the issue of the bus stop, parking, 
and how the proposed site was selected.  

Council Member Campbell and Staff discussed concern regarding bicyclists 
turning left onto First Street and the area of Military and East Second Street. He 
requested Council remove the issue of the right hand turn lane.  

Public Comment: 

Jerry Hayes - Mr. Hayes discussed his disappointment in Council and Staff for 
not listening to the community. He spoke in opposition for using the City Park 
location for the Downtown Intermodal Project.  

Council Member Hughes discussed not forwarding the right hand turn lane issue 
on to the Traffic, Pedestrian and Bicycle Safety Committee. Staff clarified that 
Council could direct Staff not to include that issue in the design.  

Karen Burns - Ms. Burns discussed concern regarding changing the intersection 
at the entrance to First Street. 

Kathy Kerridge - Ms. Kerridge discussed the dangerous intersection at Military 
and West Second Street. She hoped the proposed plan would address that. 

Toni Haughey - Ms. Haughey discussed the need to keep the right hand turn 
lane. She discussed concern regarding the Traffic, Pedestrian and Bicycle 
Safety Committee weighing in on the issue. They were not at any of the 
workshops. She spoke in opposition to the plaza option. 

Donna Sheehan - Ms. Sheehan spoke in support of keeping the right hand turn 
lane.  

Council Member Ioakimedes and Staff discussed the changes that have 
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occurred in the area over the past 40 years. The proposed changes are minor, 
compared to the changes that have been made in the past. 

Council Member Hughes discussed concern regarding removing the right hand 
turn lane. He suggested approving the resolution, and removing that issue from 
the project.  

Council Member Campbell discussed the issue of removing the right-hand turn 
lane, trees potentially blocking vision, and the need to keep all of the $3 million in 
funding (if it isn't used on this project, save it for other projects).  

Vice Mayor Schwartzman discussed support for keeping the right hand turn lane, 
and not going with the plaza option.  

Council Member Hughes made a motion to adopt the resolution, but do not 
forward right hand turn lane issue on to any commission/committee, and add 
Council Member Ioakimedes' suggested language regarding the importance of 
the City Park (that it is a jewel, and the City should protect and preserve the 
current character and atmosphere).  
On motion of Council Member Hughes, seconded by Council Member Campbell, 
Council adopted the Resolution, as amended, on roll call by the following vote: 
Ayes: Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
C. ALLOCATION OF FUNDS FOR DESIGN AND CONSTRUCTION OF THE 

WESTERN GATEWAY INTERMODAL PROJECT 
 

RESOLUTION 10-161 - A RESOLUTION AUTHORIZING THE PUBLIC WORKS 
& COMMUNITY DEVELOPMENT DIRECTOR TO REQUEST AN ALLOCATION 
OF REGIONAL MEASURE 2 (RM2) FUNDS FROM THE METROPOLITAN 
TRANSPORTATION COMMISSION (MTC) FOR THE DESIGN AND 
CONSTRUCTION PHASE OF THE BENICIA INTERMODAL (WESTERN 
GATEWAY) FACILITIES PROJECT, AND TO EXECUTE ANY AGREEMENTS, 
DOCUMENTS, OR OTHER CORRESPONDENCE RELATED TO SAID RM2 
FUNDING REQUEST 

Charlie Knox, Public Works & Community Development Director, reviewed the 
staff report. 

Council Member Ioakimedes and Staff discussed the issue of bike lockers.  

Public Comment 

None 

Staff clarified that the resolution would be amended to state that it was only for 
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the Western Gateway. The recommendation on the agenda was correct, but the 
resolution was not correct.  

Council Member Campbell and Staff discussed the sidewalk on the north side of 
the Military ramp. The City would determine what the City's cost is for the 
sidewalk so that future development of a subdivision would be responsible for 
the cost. Council Member Campbell noted that if there were any funds left over, 
he would like the intersection in front of the State Park worked on.  
On motion of Vice Mayor Schwartzman, seconded by Council Member Hughes, 
Council adopted the Resolution, as amended, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
X. INFORMATIONAL ITEMS: 
 

A. City Manager Reports 
 

1. REPORT FROM THE COMMUNITY SUSTAINABILITY COMMISSION 
REGARDING THE 2010 - 2011 CLIMATE ACTION PLAN 
PRIORITIES  

 
Charlie Knox, Public Works & Community Development Director, introduced the 
item.  

Kathy Kerridge, Community Sustainability Commission, reviewed a PowerPoint 
presentation (copy on file). 

Mayor Patterson and Ms. Kerridge discussed formalizing the commission's 
recommendations and submitting them to Council, cross-city department 
participation, design of the communication plan (need some ideas), renewed 
commitment to the urgency of the Climate Action Plan, and the extent Valero is 
sharing information on what they are doing with AB32.  

Council Member Campbell and Ms. Kerridge discussed the gray water program.  

Council Member Hughes discussed how the commission should go about 
spending funds (expenditures should go through Council). He discussed having 
the commission bounce ideas off of Council, if there is anything they are not sure 
about.  

Vice Mayor Schwartzman discussed the issue of wind power.  

Council Member Ioakimedes discussed the issue of the commission's outreach 
to the construction community.  

Mayor Patterson and Staff discussed the issue of developing a website. Mayor 
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Patterson would like to have a peer review, keep the design local, and keep the 
costs low.  

 
XI. COUNCIL MEMBERS REPORTS: 
 

A. Request to agendize a discussion regarding the Orange County 
proposal to form a new non-profit association to advocate on behalf 
of its members for the preservation and enhancement of local control 

 
Mayor Patterson reviewed the Council report. She discussed how this issue 
came through the League of California Cities. The item could possibly be placed 
on the consent calendar.  

Council Member Hughes discussed the need to clarify the two-step process.  

Staff should look into this to see when a decision needed to be made, which 
would dictate when it should be on an agenda.  
On motion of Council Member Ioakimedes, seconded by Vice Mayor 
Schwartzman, Council approved placing the item on a future agenda, on roll call 
by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
XII. ADJOURNMENT: 
 

Mayor Patterson adjourned the meeting to Closed Session at 10:58 p.m., in 
honor of everyone who lost their lives at Pearl Harbor and served valiantly in 
World War II.  
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MINUTES OF THE 
SPECIAL MEETING – CITY COUNCIL 

December 16, 2010 
 
 

City Council Chambers, City Hall, 250 East L Street, complete proceedings of 
which are recorded on tape. 
 
I. CALL TO ORDER: 
 

Mayor Patterson called the meeting to order at 7:00 p.m. 
 
II. CONVENE OPEN SESSION: 
 

A. ROLL CALL 
 

All Council Members were present. 
 

B. PLEDGE OF ALLEGIANCE 
 

Vice Mayor Schwartzman led the Pledge of Allegiance.  
 

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 
 
III. ADJOURN TO CLOSED SESSION: 
 

A. CONFERENCE WITH LABOR NEGOTIATOR (Government Code 
Section 54957.6 (a))  

Agency negotiators: Acting City Manager, Administrative Services Director  

Employee organizations: Police Officers Association (BPOA), Benicia 
Firefighters Association (BFA). 

 
IV. RECONVENE TO OPEN SESSION: 
 
V. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS: 
 

A. ANNOUNCEMENTS 
 

Staff and Council discussed whether it was necessary to go into closed session. 
Unless Council had questions on the contracts, it was not mandatory. There are 
no changes to the proposed contracts. Council decided a closed session was not 
necessary.  

Mayor Patterson and Staff clarified that it was not necessary to review the 
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openings on boards and commissions at special meetings.  

Mayor Patterson welcomed Brad Kilger, City Manager.  

Mr. Kilger reviewed his employment history. He was currently working with City 
Staff to get up to speed on projects. He would be working with Staff and Council 
on the strategic plan and budget. He would be meeting with the various boards 
and commissions, and citizen groups in the coming months. If anyone needed to 
meet with him sooner, they should contact the City Manager's office.  

 
1. Announcement of action taken at Closed Session, if any. 

 
2. Mayor’s Office Hours: 

 
B. APPOINTMENTS 

 
C. PRESENTATIONS 

 
D. PROCLAMATIONS 

 
VI. ADOPTION OF AGENDA: 
 

Mr. Kilger reported that the Mayor requested item X-A be continued.  
On motion of Vice Mayor Schwartzman, seconded by Council Member 
Ioakimedes, Council approved the Agenda, as amended, on roll call by the 
following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
VII. OPPORTUNITY FOR PUBLIC COMMENT: 
 

A. WRITTEN COMMENT 
 

Three items received (copies on file).  
 

B. PUBLIC COMMENT 
 

None 
 
VIII. CONSENT CALENDAR: 
 

On motion of Council Member Hughes, seconded by Vice Mayor Schwartzman, 
Council adopted the Consent Calendar, as presented, on roll call by the following 
vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 
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A. APPROVE THE JULY 1, 2010 TO JUNE 30, 2012 AMENDMENTS TO 
THE LABOR AGREEMENT WITH BENICIA FIREFIGHTERS 
ASSOCIATION 

 
RESOLUTION 10-162 - A RESOLUTION APPROVING THE JULY 1, 2010 TO 
JUNE 30, 2012 AMENDMENTS TO THE LABOR AGREEMENT WITH THE 
BENICIA FIREFIGHTERS ASSOCIATION  

 
B. APPROVE THE JULY 1, 2010 TO JUNE 30, 2012 AMENDMENTS TO 

THE LABOR AGREEMENT WITH BENICIA POLICE OFFICERS 
ASSOCIATION (BPOA) 

 
RESOLUTION 10-163 - A RESOLUTION APPROVING THE JULY 1, 2010 TO 
JUNE 30, 2012 AMENDMENTS TO THE LABOR AGREEMENT WITH THE 
BENICIA POLICE OFFICERS ASSOCIATION  

 
C. Approval to waive the reading of all ordinances introduced and 

adopted pursuant to this agenda. 
 
IX. PUBLIC HEARINGS: 
 
X. ACTION ITEMS: 
 

A. REQUEST TO SOLICIT PROPOSALS FOR THE SOLID WASTE, 
RECYCLING AND GREEN WASTE FRANCHISE AGREEMENT AND TO 
HIRE A CONSULTANT TO ASSIST WITH THE PROCESS 

 
Heather McLaughlin, City Attorney, reviewed the staff report.  

Council Member Hughes discussed negotiations being at an impasse, and his 
desire to continue with negotiations.  

Council Members Hughes, Patterson, Schwartzman, and Ioakimedes disclosed 
exparte communications.  

Council Member Campbell inquired how much detail regarding the impasse 
could be discussed at this time. Staff indicated the impasse was regarding 
money. Staff discussed the issue of a vehicle impact fee and franchise extension 
fee.  

Public Comment: 

John Silva - Mr. Silva  spoke in opposition to the agenda item. He discussed the 
positive relationship the City had with Allied Waste.  

Jim Trimble - Mr. Trimble requested Council hold off on this item. He discussed 
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Allied Waste's positive effect on the community. He requested Council extend 
this item and continue to negotiate.  

Robert Hilton, HF&H Consultants - Mr. Hilton discussed their enthusiasm to work 
with the City of Benicia on this issue.  

Tracy Swanborn, HF&H Consultants - Ms. Swanborn discussed various reasons 
the City should bring HF&H on Board to work on this issue.  

Allison Finn - Ms. Finn discussed concern regarding the City hiring a consultant 
to work on this issue. She discussed the positive experiences she has had with 
Allied Waste Services.  

Steve Moore, Pacific Rim Recycling - Mr. Moore discussed his company's 
positive relationship with Allied Waste Services. He suggested Council extend 
the deadline.  

Tim Argenti, General Manager, Allied Waste Services - Mr. Argenti discussed 
Allied's willingness to continue negotiations. He requested a two-year extension 
to the existing agreement to allow the agreement to be worked out. If an 
agreement could not be worked out in that time, the City would still have time to 
go through the procurement process.  

Mayor Patterson clarified that on the table, there was the pledge to the City that 
there could be an extension of a year beyond the January 2012, and that the 
new programs that are listed on the chart would be implemented. Mr. Argenti 
confirmed that was correct.  

Dennis Lowry - Mr. Lowry discussed the model agreement. He discussed 
concern regarding increasing fees and hiring another consultant.  

Dana Dean - Ms. Dean asked for clarification on Mr. Argenti's commitment. She 
discussed concern regarding hiring another consultant. She discussed the need 
to seek 'RFQ's' as well as RFP's.  

Eldon Peterson - Mr. Peterson discussed his positive experience with Allied 
Waste Services.  

Public Comment Closed 

Vice Mayor Schwartzman discussed the need for Council to ensure the citizens 
are getting what they paying for. He discussed his involvement in the 
subcommittee that has been working on this issue. He discussed frustration with 
Allied walking away from negotiations. He discussed concern regarding 
stretching this process out. He would like there to be a deal made on this issue 
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by January 2011.  

Council Member Ioakimedes discussed concern regarding the franchise 
extension fee. He discussed the need for a contract that is reflective of what the 
market is right now. The City's goal was to decrease garbage. He discussed 
concern regarding negotiating in the newspapers.  

Council Member Hughes discussed concern regarding hiring another consultant. 
He discussed the great service Allied has provided the City over the years. He 
suggested looking at other competitive, recently signed agreements in other 
cities. He would be interested in a six-month extension (not a two-year 
extension).  

Council Member Campbell asked Council Members Ioakimedes and 
Schwartzman what their recommendation was.  

Vice Mayor Schwartzman agreed the City should not spend money on 
consultants if it didn't need to. He discussed the City's expectation to be on a fair 
plane compared to other cities. He would like to have this issue resolved quickly 
(in a matter of weeks). He recommended discussing this with Allied next week.  

Mayor Patterson discussed the need to have in writing, that the services would 
be extended.  

Council Member Ioakimedes discussed his willingness to continue negotiations 
with Allied.  

Staff informed Council that the item would need to be continued to the second 
meeting in January, as the agenda for the first meeting is full, and with the 
holidays, time is short.  

Vice Mayor Schwartzman asked Allied if, the two parties could not come to an 
agreement in the next two weeks, they would extend the contract for at least an 
additional three months.  

Council Member Campbell discussed the need to go with the best bid, for the 
best amount of money.  

Council Member Hughes discussed his willingness to continue negotiations, but 
was concerned about cutting the time limit too close. He discussed the issue of 
the 'self-imposed' deadline. 

Vice Mayor Schwartzman made a motion to continue discussion about going out 
for an RFP regarding the solid waste contract to January 18, 2011, with the 
understanding that in the interim, Allied would negotiate with the 
subcommittee and Staff for two meetings maximum (one next week, and 
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perhaps a follow up), so by January 18, 2011, they could come back to Council 
with a decision that hopefully they had come to a deal. If not, the City will 
proceed with the RFP, understanding that Allied has acknowledged tonight, that 
if the City ends up going out for an RFP, they would give us a 3-month 
extension. Or, the subcommittee could come back on January 18, 2011 and tell 
Council that they were very close, and they just needed perhaps something to 
finalize the deal.  

Mayor Patterson clarified that it was an extension of the item to the January 18, 
2011 Council meeting, to allow for negotiations, and that there would be choices 
to be made on that night whether to move forward with the RFP, whether to 
finalize an agreement that might have been reached, or to have an option which 
would include increased services with the schedule, and continue negotiations.  

Council gave direction to the City Attorney to send a letter to Allied stating the 
City's position. He would like the letter signed by Allied acknowledging the terms 
before the subcommittee meets.  

Council Member Campbell suggested choosing a consultant tonight, so the City 
would be prepared in the event they are needed in the future.  

Mayor Patterson and Vice Mayor Schwartzman discussed concern regarding 
choosing a consultant at this time.  
On motion of Vice Mayor Schwartzman, seconded by Council Member 
Ioakimedes, Council approved continuing this item to the January 18, 2011 City 
Council meeting, to allow negotiations to continue, on roll call by the following 
vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
B. REPORT FROM THE ARSENAL SUBCOMMITTEE AND 

RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT TO 
ENVIRONMENTAL RISK SERVICES ("ERS") 

 
Heather McLaughlin, City Attorney, reviewed the request to continue this item to 
the January 4, 2011 City Council meeting.   

Mayor Patterson discussed a meeting she had with Ron Myska. The property 
owners need a comfort level with Mr. O'Brien's approach. Their questions deal 
with the technical aspect of the contingency. Mr. O'Brien has contacted DTSC to 
update them. Ms. McLaughlin will contact DTSC on behalf of the City as well.  

Council Member Ioakimedes discussed concern regarding what would happen if 
there were not enough money in the pot for the entire cleanup. (The money 
would be in an escrow account.) He and Staff discussed the issue of the 
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regulations regarding the actual cleanup. He would like something to help people 
understand the DTSC documents and the ERS documents.  

Council Member Campbell discussed the need for actual compensation numbers 
in the agreement, not 'fair' or 'reasonable.'  

Public Comment: 

Dana Dean - Ms. Dean acknowledged progress had been made, but expressed 
concern regarding several points in the agreement. She discussed the need for 
all property owners to be included in all meetings.  

Mayor Patterson discussed the reason for having a separate meeting for the 
smaller property owners.  

Jack Bethars, Schoenstein & Co. - Mr. Bethars stated it was not their intention to 
exclude anyone from the meeting. 

Ron Myska - Mr. Myska formally invited everyone to attend the upcoming 
meeting. He discussed his appreciation for having an open meeting. At the 
meeting earlier today, they talked about reducing the scope of the draft of the 
imminent endangerment order. The focus needs to be narrowed. The residential 
component needs to be removed from the Industrial Park and the Arsenal. He 
discussed the need to expand the definition of the Arsenal and the Industrial 
Park separately. The City has to look out for the best interests of the businesses 
in the Industrial Park.  

Marilyn Bardet - Ms. Bardet discussed the scope of work for the investigation. 
She discussed the issues of public outreach and the consultants.  

Mayor Patterson clarified that the intent for the meeting was to have property 
owners with 1.5 acres or less to attend, noncontiguous, however, anyone could 
attend. The meeting would be Wednesday, 12/22/10 at 3:00 p.m., in either the 
Commission Room, or Council Chambers.  

Council Member Ioakimedes reminded Council that the City needed to resurrect 
its own land use issues, and fold that back in at the appropriate point.  

Mayor Patterson discussed the need for public outreach, once the consultants 
are on board.  

Council Member Hughes made a motion to continue this item until January 4, 
2011, and to have the Arsenal subject included in all future regular Council 
meeting agendas.  
On motion of Council Member Hughes, seconded by Council Member 
Ioakimedes, Council approved continuing this item to the January 4, 2011 City 
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Council meeting, and to place the Arsenal item on all future regular City Council 
meeting agendas, on roll call by the following vote: 
Ayes: Patterson, Schwartzman, Campbell, Hughes, Ioakimedes 
Noes: (None) 

 
XI. INFORMATIONAL ITEMS: 
 

A. City Manager Reports 
 

None 
 
XII. ADJOURNMENT: 
 

Mayor Patterson adjourned the meeting at 8:49 p.m. 
 
 

VII.A.28



 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   JANUARY 4, 2011 
 CONSENT CALENDAR 
 
DATE  : December 15, 2010 
 
TO  : City Council 
 
FROM  : City Manager 
 
SUBJECT : ADOPTION OF THE 2011 CITY COUNCIL REGULAR MEETING 

CALENDAR 
 
RECOMMENDATION:  
Adopt, by motion, the 2011 City Council Regular Meeting Calendar. 
 
EXECUTIVE SUMMARY:   
The Open Government Ordinance (Section 4.08.040 of Ordinance No. 05-6) 
states that each body established by ordinance shall establish and publish an 
annual schedule of regular meetings.  The proposed calendar lists the City 
Council’s regular meeting dates for 2011. 
 
STRATEGIC PLAN: 
Relevant Strategic Plan Goals and Strategies: 
 

q Goal 8.00:  Build Organizational Quality and Capacity 
 
BACKGROUND: 
Per the City’s Open Government Ordinance, the proposed schedule of regular 
meetings of the City Council for 2011 follows for Council review and approval.  
As reflected on the attached schedule, it is recommended that the first regular 
meeting in August be cancelled.  In previous years, a City Council meeting has 
been cancelled during the summer months, as business to be addressed is 
typically lighter during this time of year and residents are more likely to be out of 
town on vacation.   
 
 
Attachment: 
 

q 2011 City Council Regular Meeting Calendar 
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2011 City Council Regular Meeting Calendar 
 
All meetings are on a Tuesday beginning at 7:00 p.m. in the Council Chambers 
at City Hall, unless otherwise noted. 
 
This schedule does not include special City Council meetings, including study 
sessions.  For information on upcoming special meetings, please visit the City’s 
website at www.ci.benicia.ca.us or contact the City Manager’s Office at (707) 
746-4200. 
 
January 
 

r January 4th 
r January 18th  
 

February 
 

r February 1st 
r February 15th   

 
March 

 
r March 1st 
r March 15th  

 
April 
 

r April 5h 
r April 19th 

 
May 
 

r May 3rd   
r May 17th  

 
June 
 

r June 7th 
r June 21st  
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July 
 

r July 5th   
r July 19th     

 
August 
 

r August 2nd – No Council Meeting 
r August 16th   

 
September 
 

r September 6th 
r September 20th 

 
October 
 

r October 4th   
r October 18th    

 
November 
 

r November 1st 
r November 15th   
 

December 
 

r December 6th    
r December 20th  
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 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   JANUARY 4, 2011 
 CONSENT CALENDAR 
 
DATE  : December 15, 2010 
 
TO  : City Manager 
 
FROM  : Police Chief 
 
SUBJECT : SECOND READING OF AN ORDINANCE AMENDING SECTION 

9.28.040 OF CHAPTER 9.28 (YOUTH PROTECTION) OF ARTICLE 1 
(NIGHTTIME CURFEW) OF TITLE 9 (PUBLIC PEACE, MORALS AND 
WELFARE) OF THE MUNICIPAL CODE AND SECTION 9.28.100 OF 
CHAPTER 9.28 (YOUTH PROTECTION) OF ARTICLE II (DAYTIME 
CURFEW) OF TITLE 9 (PUBLIC PEACE, MORALS AND WELFARE) OF 
THE MUNICIPAL CODE 

 
RECOMMENDATION:  
Adopt the ordinance amending Section 9.28.040 of chapter 9.28 (Youth 
Protection) of Article I (Nighttime Curfew) of Title 9 (Public Peace, Morals and 
Welfare) and Section 9.28.100 of chapter 9.28 (Youth Protection) of Article II 
(Daytime Curfew) of Title 9 (Public Peace, Morals and Welfare), to include 
language consistent with recent case law. 
 
EXECUTIVE SUMMARY:   
In a recent California Court of Appeals case (In re A.G., 2010 WL 378098 (Cal. 
App. 4th Dist), The Fourth District Court of Appeal ruled San Diego’s curfew 
ordinance unconstitutional on February 4, 2010. Changes to Chapter 9.28 of the 
Municipal code are necessary to comply with this ruling.  The City Council 
introduced this ordinance on December 7th. 
 
BUDGET INFORMATION: 
No impact. 
 
GENERAL PLAN: 
N/A 
 
STRATEGIC PLAN: 
Relevant Strategic Plan Issues and Strategies: 

q Strategic Issue #2: Protecting Community Health and Safety 
  Ø Strategy #3: Promote community and personal health 
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BACKGROUND: 
In a recent California Court of Appeals case, In re A.G., the Court found the 
exemptions to a local San Diego curfew ordinance were not broad enough and 
therefore unconstitutionally burdened a minor's right to travel and violated First 
Amendment rights. Specifically, the Court found that although the ordinance 
appropriately exempts minors attending certain official school, religious, or other 
recreational activities, it does not exempt the minor's travel to and from those 
activities. Secondly, the Court found that although the ordinance protects a 
minor's exercise of First Amendment rights, it does not protect a minor's travel to 
and from those activities, unless accompanied by an adult. Finally, the Court 
found that the ordinance lacked an exemption that would allow a minor to 
travel from one exempt activity to another. 
 
While the current Benicia ordinance addresses most of the issues raised in this 
case, the proposed changes to this ordinance specifically address the court’s 
concerns over the traveling “to and from” one exempt activity to another. The 
proposed amendments to Benicia’s curfew ordinance address the rulings in this 
case and provide language consistent with case law. 
 
The proposed changes broaden a minor’s ability to travel to and from certain 
activities and not only from home to an activity and back. The adoption of the 
revised ordinance will bring the City’s curfew ordinance into compliance with 
case law. 
   
cc: City Attorney 
  
Attachment: 

q Proposed changes to sections 9.28.040 and 9.28.100 
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CITY OF BENICIA 
 

ORDINANCE NO. 11-____ 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BENICIA AMENDING  
SUBSECTION I AND ADDING SUBSECTION J OF SECTION 9.28.040 OF CHAPTER 
9.28 (YOUTH PROTECTION) OF ARTICLE I (NIGHTTIME CURFEW) OF TITLE 9 
(PUBLIC PEACE, MORALS AND WELFARE) OF THE BENICIA MUNICIPAL CODE, 
AND ADDING SUBSECTIONS I AND J OF SECTION 9.28.100 OF CHAPTER 9.28 
(YOUTH PROTECTION) OF ARTICLE II (DAYTIME CURFEW) OF TITLE 9 (PUBLIC 
PEACE, MORALS AND WELFARE) OF THE MUNICIPAL CODE 
 
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BENICIA DOES 
ORDAIN as follows: 
 
Section 1. 
 
Subsection I of Section 9.28.040 (Defenses) of Chapter 9.28 (Youth Protection) of 
Article I (Nighttime Curfew) of Title 9 (Public Peace, Morals and Welfare) of the Benicia 
Municipal code is amended to include going to or returning home from, without any 
detour or stop to read as follows: 
 

9.28.040 I. Exercising First Amendment rights protected by the United States 
Constitution, or going to or returning home from, without any detour or stop, such as the 
free exercise of religion, freedom of speech and the right of assembly. (Ord. 98-4) 
 

Section 2. 
 
Subsection J of Section 9.28.040 (Defenses) of Chapter 9.28 (Youth Protection) of 
Article I (Nighttime Curfew) of Title 9 (Public Peace, Morals and Welfare) of the Benicia 
Municipal code is added to include Traveling from an activity listed in section 9.28.040 
to another activity listed in section 9.28.040, without any detour or stop to read as 
follows: 
 

9.28.040 J. Traveling from an activity listed in section 9.28.040 to another 
activity listed in section 9.28.040, without any detour or stop.  
 
Section 3.  
 
Subsection J of Section 9.28.100 (Lawful defenses for absence from school) of 
Chapter 9.28 (Youth Protection) of Article II (Daytime Curfew) of Title 9 (Public Peace, 
Morals and Welfare) of the Benicia Municipal code is added to include Exercising First 
Amendment rights and going to or returning home from, without any detour or stop to 
read as follows: 
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9.28.100 I. Exercising First Amendment rights protected by the United States 
Constitution, or going to or returning home from, without any detour or stop, such as the 
free exercise of religion, freedom of speech and the right of assembly. 
 

Section 4. 
 
Subsection J of Section 9.28.100 (Lawful defenses for absence from school) of Chapter 
9.28 (Youth Protection) of Article I (Daytime Curfew) of Title 9 (Public Peace, Morals 
and Welfare) of the Benicia Municipal code is added to include Traveling from an 
activity listed in section 9.28.100 to another activity listed in section 9.28.0100, without 
any detour or stop to read as follows: 
 

9.28.100 J.     Traveling from an activity listed in section 9.28.100 to another 
activity listed in section 9.28.100, without any detour or stop.  
 

Section 5.   
 
Severability.  If any section, subsection, phrase or clause of this ordinance is for any 
reason held to be unconstitutional, such decision shall not affect the validity of the 
remaining portions of this ordinance. 
 
The City Council hereby declares that it would have passed this and each section, 
subsection, phrase or clauses thereof irrespective of the fact that any one or more 
sections, subsections, phrases or clauses be declared unconstitutional on their face or 
as applied. 
 

***** 
 
 On motion of Council Member              , seconded by Council Member                 , 
the foregoing ordinance was introduced at a regular meeting of the City Council on the 
7th day of December, 2010, and adopted at a regular meeting of the Council held on the  
4th day of January, 2011, by the following vote: 
  
Ayes: 
 
Noes: 
 
Absent: 
 

_______________________________ 
Elizabeth Patterson, Mayor 

ATTEST: 
 
 
___________________________ 
Lisa Wolfe, City Clerk 
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 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   JANUARY 4, 2011 
 CONSENT CALENDAR 
 
DATE  : December 15, 2010 
 
TO  : City Council 
 
FROM  : City Attorney 
 
SUBJECT : DENIAL OF THE CLAIM AGAINST THE CITY BY JEAN WILLIS AND 

REFERRAL TO INSURANCE CARRIER 
 
 
RECOMMENDATION: 
Deny the claim against the City by Jean Willis. 
 
EXECUTIVE SUMMARY:   
Claimant alleges that the city's main sewer line caused her drains to overflow.  
All public facilities were inspected by Public Works and it was determined that 
the problem was the property owner's private lateral.   
 
BUDGET INFORMATION: 
The amount of the claim is $261.50. 
 
GENERAL PLAN: 
N/A. 
 
STRATEGIC PLAN: 
N/A- there is not a relevant Strategic Plan Goal that relates to this agenda item. 
 
BACKGROUND: 
Upon rejection of the claim, the City Clerk should issue a rejection notice using 
ABAG’s Form Letter No. 3 of the ABAG Plan Claims Procedures Manual and 
process with the proof of service by mail form (located in the forms directory).  A 
copy of the rejection notice and proof of service by mail form should be sent to 
Jim Nagal (ABAG Claims Examiner) and the City Attorney.  
 
Attachment:  

q Copy of Claim filed Against the City 
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 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   JANUARY 4, 2011 
 ACTION ITEMS 
 
DATE  : December 30, 2010 
 
TO  : City Council 
 
FROM  : City Attorney 
 
SUBJECT : REPORT FROM THE ARSENAL SUBCOMMITTEE AND 

RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT TO 
ENVIRONMENTAL RISK SERVICES ("ERS") 

 
 
RECOMMENDATION:  
Adopt the Resolution approving an agreement with ERS Corporation for 
consulting services for the Benicia Arsenal investigation and potential cleanup 
project and authorizing the City Manager to sign the contract on behalf of the 
City. 
 
EXECUTIVE SUMMARY:   
With the recent notification from the state Department of Toxic Substances 
Control that further investigation and remediation is needed for the Benicia 
Arsenal, the City issued a Request for Qualifications from legal and technical 
firms to provide the City support on the project.  After interviewing the 7 finalists, 
the team headed by ERS emerged as the group best suited for the City’s needs 
on the Arsenal Project.  The Council Subcommittee recommends that a 
contingency agreement be awarded to the team with a not to exceed of 
$10,000 for out of pocket expenses.  Action on this item was continued from the 
December 16, 2010 City Council meeting to allow a meeting of property owners 
to occur. 
 
BUDGET INFORMATION: 
There are sufficient funds to cover the $10,000 for expenses in the City Attorney’s 
budget.  It is anticipated that some or all of this may be reimbursed at a future 
date.   
 
GENERAL PLAN: 
Relevant General Plan Goals and Policies include: 
 

q Goal 2.5: Facilitate and encourage new uses and development which 
provide substantial and sustainable fiscal and economic benefits to the 
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City and the community while maintaining health, safety, and quality of 
life 

q Goal 4.7: Ensure that existing and future neighborhoods are safe from risks 
to public health that could result from exposure to hazardous materials. 

Ø Policy 4.7.3: Protect existing and future development from 
contaminated sites, hazardous landfill waste and debris, chemical 
spills, and other hazards including unexploded ordnance and 
explosive waste. 

Ø Policy 4.7.5: Require that all sites known or suspected to have 
unexploded ordnance and/or a toxic history be tested and 
remediated before any development can occur. 

 
STRATEGIC PLAN: 
Relevant Strategic Plan Goal: 
 

q Strategic Issue #1: Protecting Community Health and Safety 
 
BACKGROUND: 
On October 25, 2010, the City issued a Request for Qualification for legal and 
technical support for the Benicia Arsenal project.  A total of 16 firms responded.  
The firms were:   

• Musick, Peeler & Garrett, LLP;  
• Richards, Watson & Gershon;  
• Brownshein Hyatt Farber, Schreck;  
• Best, Best & Krieger;  
• Paladin Law Group, LLP, teamed up with Amec; 
• Hanson Bridgett, LLP;  
• Thomas White Law;  
• Farella Braun & Martel, LLP, with a team consisting of Marten Law, and 

Daniel Stephens & Associates, Inc.;   
•  Brooks-Street, with a team consisting of Northgate Environmental 

Management, Keadjian Associates, Holland and Knight and retired 
General Elvin Heiberg, III;   

• Cox, Castle & Nicholson, LLP, teamed up with Erler & Kalinowski, Inc.;  
• Wendel Rosen, teamed up with Baseline; 
• Meyers Nave; 
• Allen Matkins teamed up with ERM;  
• ERS, teamed up with Briscoe, Ivester & Brazel LLP, Garrett & Knisely, 

Dongell Lawrence Finney LLP, Engineering/Remediation Resources Group;  
• CDM and; 
• Geosyntec teamed up with Downey Brand. 

  
Copies of the proposals are available on line at www.ci.benicia.ca.us/arsenal 
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The Council Subcommittee met on November 8 and reviewed the proposals 
and selected 7 firms to interview.  Interviews were conducted on November 10 
and 11.  All of the firms, both those interviewed and those not interviewed, have 
excellent qualifications.   
 
Based on the interviews, the proposal and the qualifications of the team 
members, it is recommended that an agreement be awarded to the ERS team.  
ERS has a background in environmental engineering and scientific background 
as well as an insurance division.  The team includes Briscoe, Ivester & Brazel LLP, 
Garrett & Knisely, Dongell Lawrence Finney LLP, Engineering/Remediation 
Resources Group so a full range of services is available.  A summary of the team 
members is available in their proposal beginning on their page 15 of 23.  The 
team has the capacity to provide the necessary services to assist the City in 
assessing and managing the potential liabilities and risks associated with the 
state Department of Toxic Substances Control (“DTSC”) proposed action.  While 
the firm is not a registered lobbyist they can assist the City in lobbying and 
supporting legislative solutions.  The firm is a registered insurance broker and can 
assist with purchasing insurance as well as reviewing past insurance.  
 
Because the ERS team is confident that the necessary work can be done with 
very little cash spent by the City, the initial contract is for $10,000.  The $10,000 will 
be used for expenses and out of pocket costs incurred by ERS.  The ERS team will 
look to insurance, indemnity agreements and other potential arrangements to 
cover the full cost of their work.  Their work will include reviewing existing 
documents, tracking down other funding sources, representing the City at 
meetings as well as providing public information and participation services.  Of 
course, the contingency arrangement agreed to by ERS is not without bounds:  
any remedial work ERS does will not exceed the cost of any funds we obtain.  If 
we have not obtained a cost cap policy and have exceeded any funds we 
have found, we will have to find funds for the work. 
 
One of the options for financing characterization and remediation as well as 
public outreach and other financing needs mentioned by most of the firms 
submitting proposals was insurance.  Although the City is currently self-insured, in 
the past the City purchased general insurance. It may be that the City’s old 
policies will provide coverage for the investigation and any remediation of City 
facilities.  We already have much of the necessary insurance documents 
available since they were also used for the Acme Landfill case of a decade 
ago.  The consultant team will receive the insurance policies and make the 
necessary tenders to the insurance companies to get access to the insurance 
funding.  The consultant will research to locate other items of evidence of 
insurance coverage such as non-traditional evidence e.g. leases or other items 
mentioning possible responsibility of a party. 
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The City’s affirmative duty and primary goal is to protect public health and 
safety and ensure efficient and effective cleanup of the Arsenal without 
adverse impacts on economic activities and businesses.  With these principles in 
mind it appears that a collaborative approach, working with other Potentially 
Responsible Parties and the regulators like the State Department of Toxic 
Substances Control, will lead to the best result of protecting public health and 
safety and minimizing disruption to businesses.  The ERS team proposes a 
collaborative approach that will protect the City from liability to the extent 
possible while working with and providing support to property owners who may 
not have access to the resources the City has.  ERS’s has a focus on projects that 
are military sites and cleanup and they have developed creative and 
innovative strategies for achieving clean up needs while avoiding costs to local 
jurisdictions and unnecessary expense to current property owners. 
 
A draft scope of work is attached to the proposed agreement.  The scope 
mentions the Polanco Act as being a potential route to cleaning up the 
properties.  The California Polanco Redevelopment Act applies to 
redevelopment areas to allow cleanup agreements.  It also provides extensive 
immunities and cost recovery programs that may be worth investigation.  The 
City does not currently have a redevelopment area.  Similarly, the CERCLA 120 
(f) requires the Department of Defense to allow the city to participate in the 
planning and selecting of the remedial plan.  We will develop a definition sheet 
for these laws and acronyms similar to what we did with the Tourtelot project to 
help assist the Council and public. 
 
To assist with the public participation efforts, the City’s website already has a 
page devoted to this project. As noted above the location of the Arsenal page 
is www.ci.benicia.ca.us/arsenal.  On this page, people may not only access 
reports and documents related to the project but may also sign up to be alerted 
when information is added.  Other documents of interest will be added as time 
goes on.    
 
The standard city contract terms has been used with modifications to address 
the contingency arrangement and other special terms. For example, case law 
requires the City Attorney to retain (1) complete control over the course and 
conduct of the case; (2) a veto power over any decisions made by outside 
counsel; and (3) must be personally involved in overseeing the litigation.  The 
contingency arrangement has been selected to address the City’s desire for a 
performance based contract.  If the work is not done, the consultant will not be 
paid a fee for services.   
 
As a result of the discussion at various Council Meetings, some changes to the 
agreement have been made.  They include emphasis on the fact that it is 
desired that the consultant assist other property owners, especially smaller 
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owners, as a resource and information conduit.  Smaller property owners are 
defined as owning less than 10 combined acres.  This is more than the one and 
one half combined acres proposed at the last Council meeting.  That number 
was designed to account for property owners like the Potters and Hajjar/Olsen. 
As a result of the meeting with smaller property owners, it appears that 10 acres 
total is a better number to use.   Public outreach will specifically included all 
stakeholders, especially the property owners and businesses of the industrial 
park and lower arsenal.  It was requested that the agreement provide 
timelines to create a chart of decision-making and action and key milestones, 
deliverables, and agreements.  This is provided for in the preliminary goal 
setting meeting in the Scope of Work.  Dates have not been inserted at this time 
since the dates will be dependent on what the goals are and how they are 
prioritized.     

  
Compensation is also clarified so that the City’s out of pocket compensation to 
ERS will not exceed more than $10,0000. Paragraph 3 a and b of the 
agreement provide:  

“(a) Contingency Agreement.   This is a contingency fee agreement.  
Other than through the escrow process described herein and the $10,000 in out-
of-pocket expenses set forth in Section 3(b) below, CITY shall pay no 
compensation from the City’s general fund for the services to be provided by 
this Agreement.  The compensation paid to CONSULTANT shall be from money 
received by CITY from the US Treasury, State of California, insurance companies, 
landowners, grants, and other sources for the investigation and remediation of 
the Benicia Arsenal, services related to that investigation and cleanup, or from 
settlement, resolution, or satisfaction of any claims related to the contamination, 
investigation and/or remediation of the Benicia Arsenal (hereafter, 
“Remediation Funds”).   CONSULTANT shall have the exclusive right to negotiate 
for Remediation Funds on behalf of CITY.  All Remediation Funds shall be 
deposited into an escrow account, and paid exclusively from that escrow 
account to CONSULTANT in accordance with escrow instructions to be agreed 
on by CITY and CONSULTANT.  The escrow account shall be held and managed 
by CITY. 
 
 (b) $10,000 for out of pocket expenses.  CONSULTANT shall be 
reimbursed by CITY for out of pocket expenses incurred in the prosecution of this 
Project.  The amount of out of pocket expenses shall not exceed $10,000 to be 
reimbursed from the City’s general fund. An invoice and backup 
documentation shall be provided to CITY for the expenses. If Remediation Funds 
become available, whether through insurance or other means, and the costs 
and expenses associated with CONSULTANT’s services have been paid as set 
forth in Section 3(a) of this Agreement, then the $10,000 shall be reimbursed to 
CITY.” 

IX.A.5



It is anticipated that Consultant will be compensated for Consultant's direct 
activities in performing the characterization of sites of concern of DTSC and the 
remediation and closure of said sites. As noted in paragraph 3(a), remuneration 
may include, but not be limited to, insurance proceeds, grants, federal and/or 
state agency funds, and for the placement of "cost cap" or other suitable 
insurance.  A paragraph 3 (e) has been added to provide some 
reimbursement to the City for its expenses.   
  
Also, the termination clause has been beefed up to specifically refer to the 
expenses and any remediation funds as the City’s only obligation to pay in the 
event of an early termination.  See for example the language in Paragraph 6 
(b)(ii): 

“CITY shall pay CONSULTANT for work actually performed according 
to the scope of work up to the effective date of the notice of 
termination, provided, however, that this payment is limited by the 
sum of the $10,000 for out-of-pocket expenses identified in Section 3(b) 
of this Agreement plus any Remediation Funds, as defined in Section 
3(a) of this Agreement, that are received at any time.” 

  
Some questions have been raised about how the assistance to smaller property 
owners would work.  The agreement allows the Consultant to provide assistance 
to other property owners so long as it does not conflict with their responsibilities 
to the City.  The property owners would be responsible for paying the Consultant 
for this work unless the work is minimal.  It is also important to note that the 
property owners do not have to use the Consultant if they do not want to.  Each 
property owner decides if they want to use the Consultant’s services or not.  
There is no obligation for the property owners to use the Consultant’s services. 
 
The agreement has not been finalized yet between the parties.  For example, 
the language on staff time and expenses needs to be worked out.  If significant 
changes are made, the agreement will be brought back to Council for 
approval. 
 
Attachments:  

q Resolution 
q ERS Proposal 
q Draft Agreement 
q 12-29-10 Letter from Jack Bethards 
q 12-28-10 Letter from Craig F. Anderson 

 
 

IX.A.6



RESOLUTION NO. 11 - 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA AWARDING 
THE CONSULTANT AGREEMENT TO ERS CORPORATION FOR THE BENICIA 
ARSENAL CLEANUP PROJECT AND AUTHORIZING THE CITY MANAGER TO 
SIGN THE CONTRACT ON BEHALF OF THE CITY 
 
 WHEREAS, the City issued a Request for Proposals for legal and technical 
support for the Benicia Arsenal Project and 16 responses were received; and 
 
 WHEREAS, seven firms were interviewed; and 
 
 WHEREAS, the Council Subcommittee recommends that the agreement be 
awarded to ERS Corporation. 
 
 NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of 
Benicia hereby awards the agreement to ERS Corporation and authorizes the City 
Manager to execute the agreement subject to minor changes approved by the City 
Attorney. 
  

***** 
On motion of Council Member     and seconded by Council 

Member    , the above Resolution was introduced and passed by the 
City Council of the City of Benicia at a regular meeting of said Council held on the 4th 
day of January, 2011 and adopted by the following vote. 
 
Ayes: 
 
Noes: 
 
Absent: 
 
              

Elizabeth Patterson, Mayor 
 
Attest: 
 
______________________________ 
Lisa Wolfe, City Clerk 
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CONSULTANT AGREEMENT 

 
This agreement ("Agreement") entered into January xx, 2011, is between the City of 

Benicia, a municipal corporation (hereinafter "CITY"), and Environmental Risk Services 
Corporation, a California corporation, with its primary office located at 1600 Riviera Ave., Suite 
310, Walnut Creek, CA 94596  (hereinafter "CONSULTANT") (collectively, "the Parties"). 
 

RECITALS 

 
WHEREAS, CITY has determined it is necessary and desirable to secure certain services 

for consulting, legal and remediation regarding the Arsenal Cleanup Project.  CITY solicited 
proposals from various firms to provide assistance for the potential review and remediation of 
the former Benicia Arsenal or parts thereof.  The scope of work for said services (hereinafter 
"Project") is attached hereto as Exhibit "A" and is hereby incorporated by reference; and 

 
WHEREAS, CONSULTANT is specially trained, experienced and competent to perform 

the services required by this agreement; and 
 
WHEREAS, it would be beneficial to CITY if an amicable and cooperative approach to 

resolution of the Project was achieved with other property owners; and  
 
WHEREAS, smaller property owners in the Arsenal, including the Benicia Business 

Park, do not have the resources for CONSULTANT’s services if the property owners were 
acting alone; and 

 
WHEREAS, CONSULTANT and CITY desire to allow CONSULTANT to provide 

services to property owners who would like to use CONSULTANT’s services to the extent that it 
does not create a conflict of interest.  The parties contemplate that services to other property 
owners may be provided either under separate contract with the property owners or, for work 
requiring minimal time or effort, as part of the services under this Agreement; and 
 

WHEREAS, CONSULTANT represents it is qualified and willing to provide such 
services pursuant to the terms and conditions of this Agreement. 
 

NOW, THEREFORE, IT IS AGREED by and between CITY and CONSULTANT as 
follows: 
 

AGREEMENT 
 
1. INCORPORATION OF RECITALS.  The recitals set forth above, and all defined terms 
set forth in such recitals and in the introductory paragraph preceding the recitals, are hereby 
incorporated into this Agreement as if set forth herein in full. 
 
// 
 
// 
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2. SCOPE OF SERVICE. 
 

(a) Services to be Furnished.  Subject to such policy direction and approvals as CITY 
through the City Attorney may determine from time to time, CONSULTANT shall perform the 
services set forth in the Scope of Work and the incorporated Consultant’s proposal and the 
Request for Qualifications labeled Exhibit A, which is attached hereto and incorporated herein 
by reference.  In the event of a conflict between these documents, text of this Agreement shall 
prevail over the Exhibit. It is anticipated by the parties that the scope of services will be 
conducted in at least three phases, including an initial due diligence phase to determine whether 
any funding sources are available to complete remediation.  Funding sources are money received 
by CITY from the US Treasury, State of California, insurance companies, landowners, grants, 
and other sources for the investigation and remediation of the Benicia Arsenal, services related to 
that investigation and cleanup, or from settlement, resolution, or satisfaction of any claims 
related to the contamination, investigation and/or remediation of the Benicia Arsenal (hereafter, 
“Remediation Funds”).  Upon receipt of adequate Remediation Funds in the escrow account, 
subsequent phases will include the second phase of site investigation, risk assessment, liability 
allocation, and the third phase of design and implementation of remediation actions.  If no 
funding is identified to CITY’s satisfaction within eighteen months of the date of this Agreement 
or if insufficient funds are received to do work, the Agreement may be terminated at CITY’s 
discretion. 
 

(b) Schedule for Performance.  CONSULTANT shall perform the services identified 
in Exhibit A and as expeditiously as is consistent with generally accepted standards of 
professional skill and care, and the orderly progress of work.  The parties agree that the efficient 
and effective prosecution of this Project is vital to the success of the Project. CONSULTANT 
shall not be responsible for performance delays caused by others, or delays beyond 
CONSULTANT’S control, and such delays shall extend the times for performance of the work 
by CONSULTANT. The identification work for the initial funding phase shall be done within 
eighteen months of the date of this Agreement. 
 

 (c)  Standard of Quality.  All work performed by CONSULTANT under this 
Agreement shall be in accordance with all applicable legal requirements and shall meet the 
standard of quality ordinarily to be expected of competent professionals in CONSULTANT’S 
field of expertise.  CONSULTANT shall function as a technical advisor to CITY, and all of 
CONSULTANT’S activities under this Agreement shall be performed to the full satisfaction and 
approval of the CITY ATTORNEY. 
 

 (d)  Compliance With Laws.  CONSULTANT shall comply with all applicable 
federal, state, and local laws, codes, ordinances, regulations, orders, and decrees.  
CONSULTANT represents and warrants to CITY that CONSULTANT shall, at its own cost and 
expense, keep in effect or obtain at all times during the term of this Agreement any licenses, 
permits, insurance and approvals which are legally required for CONSULTANT to practice its 
profession or are necessary and incident to the due and lawful prosecution of the services it 
performs under this Agreement.  CONSULTANT shall maintain a City of Benicia business 
license.  CONSULTANT shall at all times during the term of this Agreement, and for one year 
thereafter, provide written proof of such licenses, permits, insurance, and approvals upon request 
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by CITY.  CITY is not responsible or liable for CONSULTANT’S failure to comply with any or 
all of the requirements contained in this paragraph. 
 
3. COMPENSATION.  

 (a) Contingency Agreement.   This is a contingency fee agreement.  Other than through 
the escrow process described herein and the $10,000 in out-of-pocket expenses set forth in 
Section 3(b) below, CITY shall pay no compensation from the City’s general fund for the 
services to be provided by this Agreement.  The compensation paid to CONSULTANT shall be 
from money received by CITY from the US Treasury, State of California, insurance companies, 
landowners, grants, and other sources for the investigation and remediation of the Benicia 
Arsenal, services related to that investigation and cleanup, or from settlement, resolution, or 
satisfaction of any claims related to the contamination, investigation and/or remediation of the 
Benicia Arsenal (hereafter, “Remediation Funds”).   CONSULTANT shall have the exclusive 
right to negotiate for Remediation Funds on behalf of CITY.  All Remediation Funds shall be 
deposited into an escrow account, and paid exclusively from that escrow account to 
CONSULTANT in accordance with escrow instructions to be agreed on by CITY and 
CONSULTANT.  The escrow account shall be held and managed by CITY. 

 
 (b) $10,000 for out of pocket expenses.  CONSULTANT shall be reimbursed by CITY 

for out of pocket expenses incurred in the prosecution of this Project.  The amount of out of 
pocket expenses shall not exceed $10,000 to be reimbursed from the City’s general fund. An 
invoice and backup documentation shall be provided to CITY for the expenses. If Remediation 
Funds become available, whether through insurance or other means, and the costs and expenses 
associated with CONSULTANT’s services have been paid as set forth in Section 3(a) of this 
Agreement, then the $10,000 shall be reimbursed to CITY. 

 
 (c)  CONSULTANT shall have the right to timely payments from the escrow account 

providing fair compensation for interim payments shall not exceed the rates on the current rate 
schedule for when the work was performed, from the effective date of this Agreement. Funds 
deposited into the escrow account in excess of the estimated cost to investigate, remediate and 
close the environmental liabilities will be used to reimburse the CONSULTANT, for obtaining 
the funds. Fair compensation for interim payments shall not exceed the rates on the current rate 
schedule for when the work was performed; provided, however, that when remediation funds are 
first transferred into the escrow account, CONSULTANT will be reimbursed for work 
previously performed at the rates current when the request for reimbursements are submitted.  
CITY shall have the right to confirm that CONSULTANT has performed work consistent with 
the Scope of Work.  CONSULTANT shall submit monthly reports documenting its time and 
materials expended for the services performed under this Agreement during the preceding 
period. Invoices or reports must be submitted in duplicate and must indicate the hours actually 
worked by each classification and employee name, as well as all other directly related costs by 
line item.  Fair compensation shall not exceed the rates on the current rate schedule for when the 
work was performed. 

 
 (d)  Additional Services.  CITY shall make no payment to CONSULTANT for any 

additional services unless such services and payment have been mutually agreed to and this 
Agreement has been formally amended in accordance with Section 7.   

IX.A.107



DRAFT   December 30, 2010 

 -4- 
 

 
(i)  Only the City Council can act on behalf of CITY to authorize 

CONSULTANT to perform additional services and any related compensation.  
 

(ii)  CONSULTANT shall not commence any work or services exceeding the 
Scope of Services in Section 2 without prior written authorization from CITY in 
accordance with Section 7.  CONSULTANT’S failure to obtain a formal amendment 
to this Agreement authorizing additional services shall constitute a waiver of any and 
all right to compensation for such work or services.  

 
(iii) If CONSULTANT believes that any work CITY has directed 

CONSULTANT to perform is beyond the scope of this Agreement and constitutes 
additional services, CONSULTANT shall promptly notify CITY of this fact before 
commencing the work.  CITY shall make a determination as to whether such work is 
beyond the scope of this Agreement and constitutes additional services.  If CITY 
finds that such work does constitute additional services, CITY and CONSULTANT 
shall execute a formal amendment to this Agreement, in accordance with Section 7, 
authorizing the additional services and stating the amount of any additional 
compensation to be paid.  

 
(e) CONSULTANT agrees that if Remediation Funds are available in excess of the 

cost of remediation, CITY will be reimbursed for City Attorney and staff time and travel 
expenses including council and other city officials expended during the time of this contract and 
for outside counsel review of this agreement. Funds deposited into the escrow account in excess 
of the estimated cost to investigate, remediate and close the environmental liabilities will be 
used to reimburse the CITY, for obtaining the funds.   CITY will keep monthly record of hours 
spent and hourly rates of employees devoting time to this Project. CITY will be reimbursed 
from the same sources as noted in 3(a) at or before the final closure and sign off by the agency 
that has the authority to deem the remediation and closure complete.   
 
4. PRODUCT REVIEW AND COMMENT.  CONSULTANT shall provide CITY with at 
least two (2) paper copies of each product described in Exhibit A and one electronic version.  
Upon the completion of each product, CONSULTANT shall be available to meet with CITY.  If 
additional review and/or revision is required by CITY, CITY shall conduct reviews in a timely 
manner. 
 
5.  TERM OF AGREEMENT.  This Agreement shall be effective immediately upon the 
signatures of both Parties and shall remain in effect until completed, amended pursuant to 
Section 7, terminated pursuant to Section 6, or if no Remediation Funds are identified within 
eighteen months of the date of this Agreement, whichever occurs first. 
 
6.  TERMINATION: 
 

 (a)  CITY shall have the right to terminate this Agreement for non-performance or 
breach of the terms of this Agreement by serving upon CONSULTANT written notice of 
termination.  CONSULTANT shall have the right to terminate this Agreement for any reason 
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whatsoever at any time by serving upon CITY written notice of termination.  The Agreement 
shall terminate three (3) business days after notice of termination is given.  The notice shall be 
deemed given on the date it is deposited in the U.S. mail, certified, postage prepaid, addressed to 
CONSULTANT or CITY at the address indicated in Section 11.  At the time of mailing, copy of 
the notice shall also be provided by email. 
 

 (b)  If CITY issues a notice of termination,  
 

(i)  CONSULTANT shall immediately cease rendering services pursuant to 
this Agreement; 

 
(ii)  CONSULTANT shall deliver to CITY copies of all writings, whether or 

not completed, which were prepared by CONSULTANT, its employees, or its 
subcontractors, if any, pursuant to this Agreement.  For purposes of this Agreement, 
the term "writings" shall include, but not be limited to, handwriting, typewriting, 
computer files and records, drawings, blueprints, printing, photostatting, 
photographs, and every other means of recording upon any tangible thing, any form 
of communication or representation, including letters, words, pictures, sounds, 
symbols, or combinations thereof.  CITY shall pay CONSULTANT for work 
actually performed according to the scope of work up to the effective date of the 
notice of termination, provided, however, that this payment is limited by the sum of 
the $10,000 for out-of-pocket expenses identified in Section 3(b) of this Agreement 
plus any Remediation Funds, as defined in Section 3(a) of this Agreement, that are 
received at any time;  

 
 (c)  If CONSULTANT issues a notice of termination,  

 
(i)  CONSULTANT shall immediately cease rendering services pursuant to 

this Agreement; 
 

(ii)  CONSULTANT shall deliver to CITY copies of all writings, whether or 
not completed, which were prepared by CONSULTANT, its employees, or its 
subcontractors, if any, pursuant to this Agreement.  For purposes of this Agreement, 
the term "writings" shall include, but not be limited to, handwriting, typewriting, 
computer files and records, drawings, blueprints, printing, photostatting, 
photographs, and every other means of recording upon any tangible thing, any form 
of communication or representation, including letters, words, pictures, sounds, 
symbols, or combinations thereof.  CITY shall pay CONSULTANT for work 
actually performed up to the effective date of the notice of termination, provided, 
however, that this payment is limited by the sum of the $10,000 for out-of-pocket 
expenses identified in Section 3(b) of this Agreement plus any Remediation Funds, 
as defined in Section 3(a) of this Agreement, that are received at any time.  

 
7.  AMENDMENTS.  Modifications or amendments to the terms of this Agreement shall be 
in writing and executed by both Parties. 
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8.  NONDISCLOSURE OF CONFIDENTIAL INFORMATION.  CONSULTANT shall 
not, either during or after the term of this Agreement, disclose to any third party any confidential 
information relative to the work of CITY without the prior written consent of CITY. 
 
9.  INSPECTION.  CITY representatives shall, with reasonable notice, have access to the 
work and work records, including time records, for purposes of inspecting the same and 
determining that the work is being performed in accordance with the terms of this Agreement.  
Inspections by CITY do not in any way relieve or minimize the responsibility of 
CONSULTANT to comply with this Agreement and all applicable laws. 
 
10.  INDEPENDENT CONTRACTOR.  In the performance of the services in this 
Agreement, CONSULTANT is an independent contractor and is not an agent or employee of 
CITY. CONSULTANT, its officers, employees, agents, and subcontractors, if any, shall have no 
power to bind or commit CITY to any decision or course of action, and shall not represent to any 
person or business that they have such power.  However, the CITY authorizes CONSULTANT 
to meet and negotiate with others in a manner consistent with the CITY’s goals and scope of 
work.  CONSULTANT has and shall retain the right to exercise full control of the supervision of 
the services and over the employment, direction, compensation, and discharge of all persons 
assisting CONSULTANT in the performance of said service hereunder.  CONSULTANT shall 
be solely responsible for all matters relating to the payment of its employees, including 
compliance with social security and income tax withholding, workers’ compensation insurance, 
and all other regulations governing such matters. 
 
11.  NOTICE.  Any notices or other communications to be given to either party pursuant to 
this Agreement shall be in writing and delivered personally or by certified U.S. mail, postage 
prepaid, addressed to the party at the address set forth below.  Either party may change its 
address for notices by complying with the notice procedures in this Section.  Notice so mailed 
shall be deemed delivered three (3) business days after deposit in the U.S. mail.  Nothing shall 
preclude the giving of notice by facsimile machine provided, however, that notice by facsimile 
machine shall be followed by notice deposited in the U.S. mail as discussed above. 
 
If to CITY:   City Attorney 

City of Benicia 
250 East L Street 
Benicia, CA 94510 

 
If to CONSULTANT:  Mark O’Brien 
      ERS Corporation 

1600 Riviera Ave. Suite 310 
Walnut Creek, CA 94596 

 
12.  OWNERSHIP OF MATERIALS.  CITY is the owner of all records and information 
created, produced, or generated as part of the services performed under this Agreement.  At any 
time during the term of this Agreement, at the request of CITY, CONSULTANT shall deliver to 
CITY all writings, records, and information created or maintained pursuant to this Agreement.  
In addition, CONSULTANT shall not use any of the writing, records, or information generated 
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for the Project under this Agreement for any other work without CITY’s consent.   
 
 
13.  EMPLOYEES; ASSIGNMENT; SUBCONTRACTING.   
 
  (a)  Employees.  CONSULTANT shall provide properly skilled professional and 
technical personnel to perform all services required by this Agreement.  CONSULTANT shall 
not engage the services of any person(s) now employed by CITY without CITY’s prior express 
written consent.  The primary team members listed in CONSULTANT’s Proposal on pages 18-
20 shall not be substituted unless prior agreement is given by the City Attorney. 
 

 (b)  Assignment.  CONSULTANT shall not assign, delegate, or transfer its duties, 
responsibilities, or interests in this Agreement without the prior express written consent of CITY. 
Any attempted assignment without such approval shall be void and, at CITY’s option, shall 
terminate this Agreement and any license or privilege granted herein. 
 

 (c)  Subcontracting.  CONSULTANT shall not subcontract any portion of the work to 
be performed under this Agreement without the prior express written consent of CITY.  If CITY 
consents to CONSULTANT’S hiring of subcontractors, CONSULTANT shall provide to CITY 
copies of each and every subcontract prior to its execution.  All subcontractors are deemed to be 
employees of CONSULTANT, and CONSULTANT agrees to be responsible for their 
performance.  CONSULTANT shall give its personal attention to the fulfillment of the 
provisions of this Agreement by all of its employees and subcontractors, if any, and shall keep 
the work under its control. 
 
14.  BINDING AGREEMENT.  This Agreement shall bind the successors in interest, legal 
representatives, and permitted assigns of CITY and CONSULTANT in the same manner as if 
they were expressly named herein. 
 
15.  WAIVER. 
 

 (a)  Effect of Waiver.  Waiver by either party of any default, breach, or condition 
precedent shall not be construed as a waiver of any other default, breach, or condition precedent 
or any other right under this Agreement. 
 

 (b)  No Implied Waivers.  The failure of either party at any time to require 
performance by the other party of any provision hereof shall not affect in any way the right to 
require such performance at a later time. 
 
16.  NONDISCRIMINATION.   
 

 (a)  Consultant shall not discriminate in the conduct of the work under this Agreement 
against any employee, applicant for employment, or volunteer on the basis of race, religious 
creed, color, national origin, ancestry, physical or mental disability, marital status, pregnancy, 
sex, age, sexual orientation or other prohibited basis will not be tolerated. 
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 (b) Consistent with City’s policy that harassment and discrimination are unacceptable 
employer/employee conduct, CONSULTANT agrees that harassment or discrimination directed 
toward a job applicant, a City employee, or a citizen by CONSULTANT or CONSULTANT’S 
employee or subcontractor on the basis of race, religious creed, color, national origin, ancestry, 
physical or mental disability, marital status, pregnancy, sex, age, sexual orientation or other 
prohibited basis will not be tolerated.  CONSULTANT agrees that any and all violation of this 
provision shall constitute a material breach of the Agreement. 
 
17.  INDEMNITY.  CONSULTANT specifically agrees to indemnify, defend, and hold 
harmless CITY, its officers, agents, and employees from and against any and all actions, claims, 
demands, losses, expenses including attorneys’ fees, damages, and liabilities resulting from 
injury or death of a person or injury to property, arising out of or in any way connected with the 
performance of this Agreement and including any Government Code 1090 actions or conflicts of 
interest actions, however caused, regardless of any negligence of the CITY, whether active or 
passive, excepting only such injury or death as may be caused by the sole negligence or willful 
misconduct of the CITY.  The CONSULTANT shall pay all costs that may be incurred by CITY 
in enforcing this indemnity, including reasonable attorneys’ fees. 
 
CONSULTANT’s duties to indemnify, defend and hold harmless CITY shall be limited to the 
extent the services provided pursuant to this Agreement are “design professional services” 
subject to Section 2782.8 of the California Civil Code.  In accordance with Civil Code Section 
2728.8, CONSULTANT shall, to the fullest extent allowed by law, with respect to all design 
professional services performed in connection with this Agreement, defend with counsel 
acceptable to CITY, indemnify, and hold CITY, its officers, employees, agents, and volunteers, 
harmless from and against any and all claims that arise out of, pertain to, or relate to the 
negligence, recklessness, or willful misconduct of the CONSULTANT, (“Claims”).  
CONSULTANT will bear all losses, costs, damages, expense and liability of every kind, nature 
and description that arise out of, pertain to, or relate to such Claims, whether directly or 
indirectly (“Liability”).  Such obligations to defend, hold harmless and indemnify CITY shall not 
apply to the extent that such Liability is caused by the sole negligence of, active negligence, or 
willful misconduct of CITY.  
 
18.  INSURANCE. 
 

 (a)  Required Coverage.  CONSULTANT, at its sole cost and expense, shall obtain 
and maintain in full force and effect throughout the entire term of this Agreement the following 
described insurance coverage.  This coverage shall insure not only CONSULTANT, but also, 
with the exception of workers’ compensation and errors and omissions insurance, shall name as 
additional insureds CITY, its officers, agents, employees, and volunteers, and each of them: 
 
Policy  
 

Minimum Limits of Coverage 

(i)        Workers’ Compensation 
 

Statutory 

(ii)       Comprehensive Automobile 
Insurance Services Office, form #CA 

Bodily Injury/Property Damage 
$1,000,000 each accident 
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0001 (Ed 1/87 covering auto liability 
code 1 (any auto) 
 
(iii)      General Liability Insurance 
Services Office Commercial General 
Liability coverage on an occurrence 
basis (occurrence form CG 0001) 

$1,000,000 per occurrence.  If 
Commercial General Liability 
Insurance or other form with a 
general aggregate limit shall 
apply separately to this Project/ 
location, the general aggregate 
limit shall be twice the required 
occurrence limit 
 

(iv)      Errors and Omissions/ 
Professional’s Liability, errors and 
omissions liability insurance appropriate 
to the CONSULTANT’s profession. 

Generally $1,000,000 per  
occurrence 

 
 (b)  Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 

retentions must be declared to and approved by CITY. 
 

 (c)  Required Provisions.  The general liability and automobile liability policies are to 
contain, or be endorsed to contain, the following provisions: 
 

(i)  For any claims related to this Project, the CONSULTANT’S insurance 
coverage shall be primary insurance as respects CITY, its officers, officials, 
employees, and volunteers.  Any insurance or self-insurance maintained by CITY, its 
officers, officials, employees, or volunteers shall be in excess of the 
CONSULTANT’S insurance and shall not contribute with it; 

 
(ii)  Any failure to comply with reporting or other provisions of the policies 

including breaches of warranties shall not affect coverage provided to CITY, its 
officers, officials, employees, or volunteers;  

 
(iii) The CONSULTANT’S insurance shall apply separately to each insured 

against whom claim is made or suit is brought, except with respect to the limits of 
the insurer’s liability;  

 
(iv)  Each insurance policy required by this Section shall be endorsed to state 

that coverage shall not be suspended, voided, canceled by either party, reduced in 
coverage or in limits except after giving CITY 30 days’ prior written notice by 
certified mail, return receipt requested.  

 
 (d)  Acceptability of Insurers.  CONSULTANT shall place insurance with insurers 

with a current A.M. Best’s rating of no less than [A:VII] unless CONSULTANT  requests and 
obtains CITY’S express written consent to the contrary. 
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 (e)  Verification of Coverage. CONSULTANT must provide complete, certified 
copies of all required insurance policies, including original endorsements affecting the coverage 
required by these specifications.  The endorsements are to be signed by a person authorized by 
CONSULTANT’S insurer to bind coverage on its behalf.  All endorsements are to be received 
and approved by CITY before work commences. 
 
19.  WORKERS’ COMPENSATION. 

 
 (a)  Covenant to Provide.  CONSULTANT warrants that it is aware of the provisions 

of the California Labor Code which require every employer to be insured against liability for 
workers’ compensation or to undertake self-insurance in accordance with the provisions of that 
code.  CONSULTANT further agrees that it will comply with such provisions before 
commencing the performance of the work under this Agreement. 
 

 (b)  Waiver of Subrogation.  CONSULTANT and CONSULTANT’S insurance 
company agree to waive all rights of subrogation against CITY, its elected or appointed officials, 
agents, and employees for losses paid under CONSULTANT’S workers’ compensation 
insurance policy which arise from the work performed by CONSULTANT for CITY. 
 
20.  FINANCIAL RECORDS.  CONSULTANT shall retain all financial records, including 
but not limited to documents, reports, books, and accounting records which pertain to any work 
or transaction performed pursuant to this Agreement for four (4) years after the expiration of this 
Agreement.  CITY or any of its duly authorized representatives shall, with reasonable notice, 
have access to and the right to examine, audit, and copy such records. 
 
21.  CONFLICT OF INTEREST. CONSULTANT shall exercise reasonable care and 
diligence to prevent any actions or conditions which could result in a conflict with CITY’S 
interest.  During the term of this Agreement, CONSULTANT shall not accept any employment 
or engage in any consulting work which creates a conflict of interest with CITY or in any way 
compromises the services to be performed under this Agreement unless first authorized in 
writing by the CITY.  CONSULTANT shall immediately notify CITY if, at any time during the 
performance of this contract, CONSULTANT becomes aware of any actual or potential conflicts 
of interest with CITY. 
 
It is anticipated that the CONSULTANT may provide consulting services to and cooperate with 
other property owners so that economies and efficiencies of scale may be achieved. Such 
services, unless de minimus, shall be at the other property owner(s) expense and provided only if 
desired by said property owner or owners.  For the purposes of this Agreement, the CITY shall 
be the CONSULTANT’s primary client.  If a conflict arises between the CITY and any other 
property owners, the CONSULTANT shall cease any consulting services and/or cooperation 
with those other property owners and work only for the CITY unless otherwise agreed by the 
CITY and CONSULTANT. 
 
22.  TIME OF THE ESSENCE.  CONSULTANT understands and agrees that time is of the 
essence in the completion of the work and services described in Section 2. 
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23.  SEVERABILITY.  If any court of competent jurisdiction or subsequent preemptive 
legislation holds or renders any of the provisions of this Agreement unenforceable or invalid, the 
validity and enforceability of the remaining provisions, or portions thereof, shall not be affected. 
 
24.  GOVERNING LAW AND CHOICE OF FORUM.  This Agreement shall be 
administered and interpreted under California law as if written by both parties.  Any litigation 
arising from this Agreement shall be brought in the Superior Court of Solano County and no 
other place. 
 
25.  COSTS AND ATTORNEYS’ FEES.  If either party commences any legal action against 
the other party arising out of this Agreement or the performance thereof, the prevailing party in 
such action may recover its reasonable litigation expenses, including court costs, expert witness 
fees, discovery expenses, and attorneys’ fees.  In any action seeking recovery of monetary 
damages, the plaintiff shall not be considered to be the prevailing party unless it recovers at least 
66% of the dollar amount requested in the complaint’s prayer for relief.  
 
26.   CONTINGENCY ATTORNEY SUPERVISION.  The City Attorney retains (1) complete 
control over the course and conduct of the Project; (2) a veto power over any decisions made by 
outside counsel; and (3) must be personally involved in overseeing litigation, if any. 
 
27.  INTEGRATION.  This Agreement represents the entire understanding of CITY and 
CONSULTANT as to those matters contained herein and supersedes all prior negotiations, 
representations, or agreements, both written and oral.  This Agreement may not be modified or 
altered except in accordance with Section 7. 
 
Executed by CITY and CONSULTANT on the date shown next to their respective signatures.  
The effective date of this Agreement shall be the date of execution by the CITY as shown below. 
 
ERS CORPORATION   CITY OF BENICIA 
 
BY:_____________________  BY:_____________________ 
DATED      Brad Kilger, City Manager 
        DATED:    
 

 
APPROVED AS TO FORM 

 
________________________   

        City Attorney
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SCOPE OF WORK 
The work to be performed under this Agreement includes the work proposed in the Consultant’s 
proposal and the Request for Qualifications, which are incorporated by reference and are subject 
to the items and limitations listed below. 

 
1. Early Meetings with the Department of Toxic Substances Control and other agencies. 

 
2. Insurance/Funding Options:  In order to provide a source of funds for the Arsenal Project, 

the Consultant shall review and analyze historic insurance policies and insurance records 
of the City.  The Consultant will tender the Arsenal Project to the appropriate insurance 
companies.  If gaps are found in the insurance coverage, the Consultant will perform the 
necessary historical research to locate other items of evidence of insurance coverage such 
as non-traditional evidence, e.g. leases or other items mentioning possible responsibility 
of a party. 

a. The Consultant may assist other property owners, especially smaller property 
owners holding less than a combined 10 acres, to determine if they have historical 
insurance policies and provide assistance with tendering their claims.  Similarly, 
the Consultant may assist other property owners, especially the smaller property 
owners, to obtain grants and agreements with the Department of Defense and 
other state and federal agencies.  The Consultant may assist other property owners 
to design and implement investigation and remediation efforts.  The assistance 
provided by the Consultant pursuant to this paragraph is at the option of the 
property owner or owners and shall be paid for by the property owner or owners 
unless it involves minimal work by the Consultant. 

b. The Consultant shall determine if insurance coverage will be provided to the city 
only if there is litigation or if coverage is provided for a threat of litigation or for 
an order issued by the State or Federal government. 

c. The Consultant shall also provide advice on and broker Cost Cap containment 
policies and other types of insurance products that will help shield the City (and 
other property owners if possible) from unplanned cleanup costs.  If other 
property owners desire this coverage and there is an additional cost required to 
cover other property owners, said expense shall be borne by the property owners. 

 
3. Preliminary Strategy and Goal Setting:  The Consultant shall meet with the Council 

Subcommittee and City Attorney to review and discuss preliminary objectives and 
outcomes for the Project.  As a result of this meeting, a timeline and chart of decision-
making and action and key milestones, deliverables, and agreements shall be prepared.    
For example:  

1.   Early Meetings with the Department of Toxic Substances Control and other 
agencies: TBD 

2.   Insurance Review: TBD 
3.   Preliminary Strategy and Goal Setting: TBD 
4.   Funding Options: TBD 
5.   Develop Strategies: TBD 
6.   Implement Strategies: Ongoing 
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7.   Public Participation: No less than quarterly. 
 

4. Funding Options: The Consultant shall identify and pursue, as appropriate and 
reasonable, funding options available to the City beyond the insurance option.   Options 
included, but are not limited to, grant funds such as the EPA Brownfields grant program, 
US O.E.A. BRAC or FUDS Cleanup grants, indemnity, California Revolving Loan 
program, CERCLA ability to pay and private sources as another possible funding source. 
 

5. Develop Strategy: Based on a review of existing documents pertaining to the Arsenal, the 
Consultant will develop a strategy for achieving the City’s goals in a cost, time efficient 
and effective manner.  The Strategy should include consideration of the best regulating 
mechanism for the Project goals including which is the best state agency to lead the 
Project, which approach minimizes the out of pocket expenses and liability for City and 
other property owners, and which statutory method for meeting CERCLA and 
environmental clearance (voluntary agreements or orders). 

a. The Consultant shall analyze the City’s potential liability and provide a report.  
Liability for public utilities as well as property ownership, among other things, 
shall be reviewed and considered if necessary. 

b. Various approaches shall be considered and recommended, including Hazardous 
Substances Accountability Act, Polanco Act, voluntary agreements with one or 
more PRP, CERCLA methods or orders. 

c. The Consultant shall analyze the public health and safety risks considering the 
existing documentation to develop cleanup levels and estimate remediation costs.  
The Consultant shall consider whether a CERCLA 120f approach is required. 

 
6. Implement the Strategy:   

a. Directed by the City Attorney, the Consultant shall attend meetings as a 
representative of the City.  Meetings include those with regulators, other PRPs, 
insurance companies and the public.   

b. The Consultant shall monitor implementation of the strategy and report to the City 
to make sure that the goals of the Arsenal Project are attained.  The Consultant 
shall recommend additional measures to attain the goals, if necessary. 

 
7. Public Participation: 

a. The Consultant shall provide information and recommendations, if any, for the 
Council Subcommittee’s monthly report to the Council and public.   

b. The Consultant shall participate in periodic meetings for the general public and 
provide information for the City’s website.  Information shall consist of 
background information to assist the public’s need to know as well as current 
status updates on what is going on with the Project.  There shall be an up to date 
FAQ provided by the Consultant as part of this information task.  Copies of the 
information on the website shall be provided in hard copy for a repository of 
documents to be retained in the City of Benicia Library while the Project is 
current.  Public outreach shall include all stakeholders especially the property 
owners and businesses of the industrial park and lower arsenal. 
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8. Legislation and lobbying.  As needed, the Consultant will provide lobbying services to 
assist with any necessary state or federal legislation related directly to this scope of work.  

 
9. Consultant will provide all of the environmental consulting, legal, and remediation 

services that are funded by settlements and/or agreements with insurance companies, 
other responsible parties, the US Department of Defense, institutions including state and 
federal agencies issuing grants, or similar.   

 
10.  Consultant shall provide assistance to other property owners only after consulting with   

outside legal counsel to make sure the City’s interests are not jeopardized by such work 
and that an unreasonable conflict of interest is not created. 
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 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   JANUARY 4, 2011 
 ACTION ITEMS 
 
DATE  : December 28, 2010 
 
TO  : City Council 
 
FROM  : City Attorney  

City Manager  
 
SUBJECT : COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING 

AND ANNUAL REVIEW OF PROTOCOLS AND RULES  
 
RECOMMENDATION:  
Complete the open government awareness training and review of protocols 
and rules.  No action is necessary unless changes to the rules or protocols are 
desired.  In particular, the Council may want to consider scheduling a study 
session on the Two Step process. 
 
EXECUTIVE SUMMARY:   
The Open Government ordinance requires that all public officials and some 
employees read the Open Government Ordinance and attend an annual 
training on the ordinance.  This training will also include a review of the Brown 
Act, Conflict of Interest laws, the Open Government Ordinance, City Council 
Rules of Procedure and the City of Benicia Code of Conduct for Members of 
City Council, Boards, Commissions and Committees and other related 
documents. 
 
BUDGET INFORMATION: 
There is no fiscal impact. 
 
GENERAL PLAN: 
N/A 
 
STRATEGIC PLAN: 
N/A 
 
BACKGROUND: 
Annual Training:  
The training includes a review of the Brown Act, conflict of interest issues, ethics, 
due process and open government tips for effective meetings. We will review 
key points during the training.  Please sign and return the certificate of 
completion (provided at the meeting) to the City Clerk’s office or the City 
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Attorney’s office once you have read the ordinance and completed the 
training.  It is not necessary to sign and return page 4 of the Code of Conduct 
since your signature on the certificate of completion includes verification that 
you have reviewed the Code. 
 
Council Rules and the Two Step Process: 
On September 6, 2006, the Council, in Study Session, gave staff direction to 
pursue a process by which policy-related requests could be periodically 
reviewed and scheduled for consideration based on Council priorities, interest 
and time available for study.  As a result, the following process was developed.  
This process was then revisited at a January 29, 2008 Study Session. Summarized 
below is an excerpt from the process as presented at that study session: 
 

1. Making Policy Proposals 
 
Requests for consideration of policy matters are submitted in writing as 
agenda requests to the City Manager’s office at any time.  Policy items 
come from any of the following sources: 
 

(1) Council Member requests 
(2) Staff requests  
(3) Referrals from Two Step Policy Consideration Procedure. 

 
 The requestor indicates scheduling preference: 
  

(1) for placement on the list of policy proposals to be considered once 
per quarter for possible study by the Council, or  

(2) for placement on a regular agenda under the Council Member 
Requests section.  
If placed on the Council Member Requests section, the Two Step 
Policy Consideration Procedure applies. 
 

2. Two Step Policy Consideration Procedure 
 

In this procedure, policy requests are placed on a Regular Agenda via the 
attached Agenda Request Form to determine degree of interest for pursuing 
study or action.  If there is majority interest of the Council, the policy proposal 
is either directed to the Policy Calendar Process for scheduling a study 
session or is directed to the Regular Agenda process for placing it on a future 
regular agenda.  

  
3. Policy Issues Study Session Calendar 
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In this procedure, policy requests are placed on a list of policy issues to be 
considered at a Quarterly Policy Issues Study Session Meeting.  At this 
quarterly meeting, proposals are selected by majority vote of the Council for 
placement on the Policy Calendar.   

 
4. Considerations relating to making choices among Policy proposals for 

Council consideration and scheduling: 
 

(1) Time required for understanding by Council Members 
(2) Time required for sufficient deliberation  
(3) Time required for analysis and preparation of staff reports  
(4) Time required for public understanding 
(5) Council interest in subject 
(6) Public interest in subject 
(7) Conservation of staff time 
(8) Relationship to Council Priorities. 

 
Current Practice: 
 
While there were not any noted modifications made to the above-described 
process at the January 2008 study session, in practice, Council Members tend to 
bring forward requests for consideration via the two-step procedure, and then 
staff adds the item to the policy calendar and schedules for an upcoming 
regular meeting.  While study sessions are periodically scheduled for such topics, 
they have not been consistently scheduled on a quarterly basis for this purpose.   
 
Additionally, several procedural questions have been raised relative to use of 
the two-step process, such as whether all Council requests require the two-steps 
and consistent placement of the “second step” as an action item on the 
agenda. 
  
Next Steps: 
 
Council should revisit the above process and provide direction for modifying the 
procedure as desired.  If the 2008 process is desired, I recommend the rules be 
amended to provide more of the details listed above. 
 
Discussion of the Two Step process is an excellent example of a topic that would 
benefit from a more informal discussion than is possible at the regular City 
Council meetings.  Those meetings are structured to be business meetings of the 
Council.  A special meeting in a study session or workshop format may allow a 
better end product in the case of the Two Step process.   
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Additionally, the City Manager is recommending that the Council consider 
scheduling a special meeting on the fourth Tuesday of each month in order to 
address policy calendar items.  This will allow for a dedicated time to more fully 
discuss policy items in a study session or workshop format, as opposed to regular 
meetings that typically have a number of business items to address and often 
do not allow enough time for a comprehensive discussion.   
 
A calendar of board and commission meetings is included in the “Your Guide 
to: Benicia City Council Meetings” for the Council’s reference, to the extent 
other days may wish to be considered for a monthly special meeting.  If the 
fourth Tuesday works well, then it is recommended that the Council direct staff 
to schedule a study session on the Two Step process for January 25th.  The 
Council would also consider including a discussion of developing rules and 
procedures to allow council member rights to sufficient and uninterrupted floor 
time when asking questions, expressing opinions or developing arguments on the 
agenda topic at hand, per Vice Mayor Schwartzman's request at the January 5, 
2010 meeting. 
 
 
Attachments: 
  

q Title 4 of the Benicia Municipal Code (Open Government Ordinance) 
q The 2011 Brown Act 
q Your Guide to: Benicia City Council Meetings 
q Open Government Tips 
q Code of Conduct 
q Whistleblower Policy 
q Can I Vote? 
q City Council Rules  
q Agenda Request Form 
q Policy Calendar 
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Your Guide To: 
 

Benicia City Council 
Meetings 

 

 

 

 
 
 
 
 

Benicia City Hall 
250 East L Street 
Benicia, CA 94510 
Tel: (707) 746-4200 
Fax: (707) 747-8120 
www.ci.benicia.ca.us
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Participating in City Council Meetings 
 

The City of Benicia and the City Council encourage all members of the public to 
participate in City government and attend City Council meetings.  This guide 
provides information to help you participate more effectively. 
 
Location: City Council Chambers, City Hall- 250 East L Street 
 
Time: 1st and 3rd Tuesday of each month at 7:00 p.m. in the Council Chambers.  
Special meetings may occur earlier or on different days. 
 
Here are some general tips for participation in meetings: 

• You may speak during the Public Comment period of the agenda for typically 
five minutes on a topic not on the agenda, so long as the subject relates to the 
business of the City Council. 

• If you wish to speak, it is requested, but not required, that a Speaker Card be 
filled out and presented to the City Clerk at the beginning of the meeting.  

• You may speak on any item on the agenda once given recognition by the 
Mayor. It is not necessary to state your name and address. 

• Speakers must adhere to the time limits, using the time limit lights as 
indicators of how much time is remaining. 

• When groups wish to address the Council on one topic, a spokesperson from 
the group may be requested and given up to fifteen minutes. 

• Comments and statements should be addressed to the Council, not the 
audience. 

• Applauding or other displays of approval or disapproval are inappropriate for 
Council meetings. 

• Subscribe by email or check the website to receive agendas ahead of time. 

• Copies of the agenda packet are available in the City Clerk’s Office, online 
and at the Library. 

• Submit written information ahead of time.  This allows more time for the 
Council to consider your comments and your information may be included in 
the agenda packet.  You can refer to your documents when you speak. 

• Please turn off your cell phone or set it to vibrate. 
 

The City is committed to providing access to all of its citizens. For disability-
related accommodations, contact the Human Resources Manager at 746-4211. 
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Regular City Council Agenda 
Sections 

 

Announcements: Brief note on any information that does not require action.  
 
Appointments: Swearing in of any new committee members. 
 
Presentations: Special presentations by a Council member or staff member, including 
Mayor’s Proclamations or special recognitions.  
 
Proclamations: Official recognition of events and individuals. 
 
Public Comment: Specific period during the meeting allowing time for the public to 
speaks on any topic not on the agenda that is within the subject matter jurisdiction of the 
City Council. 
 
Consent Calendar: Routine items for which a staff recommendation has been 
prepared.  A public member or Council member may request that an item be pulled from 
the consent agenda and discussed following the consent calendar. 
 
Public Hearings: Should not exceed one hour in length. To maximize public 
participation, the Council requests that speakers be concise.  
 
Action Items: Recommendations by department heads that are likely to require 
discussion prior to Council action. 
 
Informational Items: Reports from the city manager and reports from council members 
on outside committee meetings. 
 
Council Member Reports: Requests made by members of the Benicia City Council 
 
Terms: 
 
Ordinances: Permanent acts of the Council, “legislative acts” that may be repealed by 
a subsequent ordinance.  Most ordinances must be introduced (first reading) and 
“adopted” (second reading) at two separate Council meetings at least five days apart. 
 
Resolutions: Express the policy of the Council on programs or items, or direct types of 
action; can be changed with subsequent resolution and are approved at a single 
meeting. 
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City Council 
The Benicia City Council consists of five members: the Mayor and five 
Council Members, each elected to four-year terms. The Council selects one 
of its members to be Vice Mayor.  

 

City Government 
The City of Benicia, a general law city, operates under the Council-
Manager form of government.  Over 300 cities in California operate under 
this form of government which is in use worldwide. Under the system, the 
City Council appoints a City Manager and City Attorney.  Members of the 
City’s boards and commissions are appointed by the mayor and are subject 
to confirmation by the Council.  
 
The City Manager is the professional administrator for the City, serving as 
its “CEO” while advising the City Council. Responsibilities include 
operations of the City, including administration, personnel relations, 
preparation of the city budget, and implementation of the Council’s policies.  
 
Another key role of the City Manager is to appoint all staff, except the City 
Attorney, to manage the City.  The executive management team for the 
City includes: the City Manager, City Attorney, Police Chief, Community 
Development Director, Fire Chief, Finance Director, Library Director, Parks 
and Community Services Director, Public Works Director, and the 
Administrative Services Director.  Under each of these key management 
executives, a team of staff members takes on the responsibility of each 
department.  
 
The City Council sets the policy and the City Manager implements it.  
Together, the City Council works hand-in-hand with the City Manager, with 
support and resources from City employees and the involvement of the 
Benicia community. 

IX.B.74



Contacting Your Council Members 
 
The Benicia City Council is elected to listen to your concerns.  In addition to 
attending City Council meetings, assisting on projects, and serving on 
boards, commissions, and agency boards, the council members are also 
interested in hearing your thoughts, ideas, and comments.  
 
While all council members have e-mail addresses, you may also contact a 
council member via letter or telephone.  Letters may be sent or delivered to 
Benicia City Hall at the following address: 
250 East L Street 
Benicia, CA 94510 
 
 
Contact Information: 
 
Elizabeth Patterson, Mayor 
Elizabeth.Patterson@ci.benicia.ca.us 
(707) 746-4212 
 
Alan Schwartzman, Vice Mayor 
Alan.Schwartzman@ci.benicia.ca.us  
(707) 746-4213  
 
Tom Campbell, Council Member 
Tom.Campbell@ci.benicia.ca.us 
(707) 746-4213 
 
Mark Hughes, Council Member 
Mark.Hughes@ci.benicia.ca.us 
(707) 746-4213 
 
Mike Ioakimedes, Council Member 
Mike.Ioakimedes@ci.benicia.ca.us 
(707) 746-4213 
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Meeting Dates & Times 
The public is always encouraged to attend meetings of the City Council, 
boards, commissions, and committees.   

 
Council/Commission/Board Date Time 
Arts and Culture Commission 2nd Thursday** 7:00 pm 

Benicia Zoning Administrator Hearing Meet as 
necessary 

 

Board of Library Trustees 2nd Tuesday 6:30 pm 

City Council 1st & 3rd 
Tuesdays 

7:00 pm 

City Council/School Board Liaison  
Committee 

Quarterly 8:30 am 

Civil Service Commission Quarterly 6:30 pm 

Community Sustainability Commission 3rd Monday** 7:00 pm 

Economic Development Board 4th Wednesday* 5:30 pm 

Finance Audit & Budget Committee (FAB) 1st Thursday 6:00 pm 

Historic Preservation Review Commission 4th Thursday 6:30 pm 

Housing Authority Board 4th Wednesday 6:00 pm 

Human Services Board 2nd Monday 7:15 pm 

Open Government Commission Quarterly 5:00 pm 

Parks, Recreation & Cemetery Commission 2nd Wednesday 6:30 pm 

Planning Commission 2nd Thursday 7:00 pm 

Sky Valley Open Space Committee Quarterly 7:00 pm 

Traffic, Pedestrian & Bicycle Safety 
Committee 

Quarterly 7:00 pm 

Youth Action Coalition 4th Wednesday 3:30 pm 

Youth Commission Bi-Weekly 
Wednesday 

5:00 pm 

Youth Master Plan Steering Committee 1st Wednesday 4:00 pm 

** Bi-monthly                                        * 2nd Wednesday in December 
 

For more information, contact City Hall at 746-4200 or check the City’s 
Website at:  www.ci.benicia.ca.us. 
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MEETING VENUES 

 
Commission Room: 

City Hall 
250 East L Street 

 
Conference Room 1: 

City Hall 
250 East L Street 

 
Conference Room 2: 

City Hall 
250 East L Street 

 
Council Chambers: 

City Hall 
250 East L Street 

 
Doña Benicia Room: 
Benicia Public Library 
150 East L Street 

 
Edna Clyne Room: 
Benicia Public Library 
150 East L Street 

 
Fire Station II: 
150 Military West 

 
Other locations may be used on occasion.   

Please check the meeting agenda. 
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This guide has been prepared to provide 
helpful tips for attending City Council 
and other city meetings. 
 
Please contact the City Clerk, City 
Manager or City Attorney’s Office if you 
have additional questions. 
 
If you have suggestions for improving 
this guide, please contact the City 
Attorney’s Office at (707) 746-4216. 
 
 
 
 
 
 
 
 

December 2010 
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REQUEST FOR ITEM ON COUNCIL AGENDA 
 
 
Requested by:   
 
Council Member Schwartzman 
 
Requested Council Meeting Date:   
 
October 19, 2010 

 
Agenda Item Name:   
 
Request to agendize the Two Step Process 
 
Vice Mayor Schwartzman is requesting that the City Council consider 
agendizing a discussion of the Two Step Process. 
 
Recommendation:  Consider Vice Mayor Schwartzman’s request to agendize 
this topic for future City Council meeting. 
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Policy Calendar Item Sept
Date Council Step 1 

Approval
Last Action Next Action

Vesting Tentative Map Review (Mayor 
Patterson)

11/18/2008 Planning Comm. 7/15/10
City Attorney to meet 

with Mayor re:        Next 
Steps

Garbage Franchise Agreement (Council 
Member Schwartzman) 

12/2/2008
Subcommittee met on 

10/20/10

Report from 
subcommittee on 
negotiations in Jan.

Local Purchasing Policy (Council Member 
Schwartzman)

9/15/2009
Agendize for future 

meeting

Further discussion to 
occur with new CM re: 
Central Purchasing

Healthy Communities Policy (Council 
Member Ioakimedes)

10/20/2009 Agendized 10/5/10
Resolution to go to 
Council on 12/7/10

Anti-Smoking Ordinance (Mayor Patterson) 10/20/2009
Parks Commission 
approved in Nov.

Review with Chamber 
and Main Street

Tourism Event Policy (Mayor Patterson) 11/17/2009
Agendize for future 

meeting
TBD

Finance, Audit and Budget Committee 
Mission/Scope Enhancement (FAB)

N/A
Discussed at 9/7/10 City 

Council meeting
Draft ordinance for 
Council review

Port Tax (Council Member Campbell) 8/17/2010
Agendize for future 

meeting
TBD

Police Building Space Needs (Staff) 9/26/2008
Agendize for future 

meeting
TBD

Lower Arsenal Plan (Staff) N/A
Planning Comm. 7/8/10 
(Rec. changes to Plan 

and EIR)

TBD (Direction to staff 
regarding timing and 
options for modifying 

Two Step Process (Vice Mayor 
Schwartzman)

10/19/2010
Agendize for future 

meeting
TBD

Current Policy Calendar Projects - To Be Scheduled
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	AGENDA
	I. CALL TO ORDER (7:00 PM):
	II. CLOSED SESSION:
	III. CONVENE OPEN SESSION:
	A. ROLL CALL
	B. PLEDGE OF ALLEGIANCE
	1. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: A plaque stating the fundamental rights of each member of the public is posted at the entrance to this meeting room per section 4.04.030 of the City of Benicia's Open Government Ordinance.

	C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC:

	IV. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS:
	A. ANNOUNCEMENTS
	1. Announcement of action taken at Closed Session, if any.
	2. Openings on Boards and Commissions:
	Sky Valley Open Space Committee: Four full terms to January 31, 2015
	Civil Service Commission: Two full terms to January 31, 2015
	Planning Commission:  Two full terms to January 31, 2015
	Parks, Recreation and Cemetery Commission: Three full terms to January 31, 2015
	Building Board of Appeals: Three full terms to January 31, 2015
	Solano Transportation Authority Pedestrian Advisory Committee: One full term to January 31, 2014
	Human Services Board : One unexpired  term to July 31, 2014
	Finance, Audit and Budget Committee: Two full terms to January 21, 2015

	3. Benicia Arsenal Update
	4. Mayor’s Office Hours: Mayor Patterson will maintain an open office every Monday (except holidays) in the Mayor’s Office of City Hall from 6:00 p.m. to 7:00 p.m. No appointment is necessary. Other meeting times may be scheduled through the City Hall office at 746-4200.

	B. APPOINTMENTS
	C. PRESENTATIONS
	D. PROCLAMATIONS
	1. In Recognition of Ron Rice, Volunteer Firefighter
	FILES:
	[In Recognition of Ron Rice, Volunteer Firefighter - Proclamation_Rice_010411_v2.doc]


	2. In Recognition of Daniel J. Healy, Former Planning Commission Chair
	FILES:
	[In Recognition of Daniel J. Healy, Former Planning - Proclamation - Dan Healy.pdf]


	3. Commending Sandra Spagnoli, Police Chief
	FILES:
	[Commending Sandra Spagnoli, Police Chief - Proclamation Spagnoli 010411.pdf]




	V. ADOPTION OF AGENDA:
	VI. OPPORTUNITY FOR PUBLIC COMMENT:
	A. WRITTEN COMMENT
	B. PUBLIC COMMENT

	VII. CONSENT CALENDAR (7:30 PM):
	A. Approval of Minutes of the November 22, 2010 first and second Special meetings, the Special and Regular minutes of December 7, 2010 and the Special meeting of December 16, 2010. (City Clerk)
	FILES:
	[Approval of Minutes of the November 22, 2010 first - SPECIALMINI112210 FIRS MEETING.DOC]
	[Approval of Minutes of the November 22, 2010 first - SPECIALMINI112210 SECOND MEETING.DOC]
	[Approval of Minutes of the November 22, 2010 first - SPECIALMINI120710.DOC]
	[Approval of Minutes of the November 22, 2010 first - MINI120710.DOC]
	[Approval of Minutes of the November 22, 2010 first - SPECIALMINI121610.DOC]


	B. ADOPTION OF THE 2011 CITY COUNCIL REGULAR MEETING CALENDAR
	FILES:
	[ADOPTION OF THE 2011 CITY COUNCIL REGULAR MEETING  - Agenda Report.doc]


	C. SECOND READING OF AN ORDINANCE AMENDING SECTION 9.28.040 OF CHAPTER 9.28 (YOUTH PROTECTION) OF ARTICLE 1 (NIGHTTIME CURFEW) OF TITLE 9 (PUBLIC PEACE, MORALS AND WELFARE) OF THE MUNICIPAL CODE AND SECTION 9.28.100 OF CHAPTER 9.28 (YOUTH PROTECTION) OF ARTICLE II (DAYTIME CURFEW) OF TITLE 9 (PUBLIC PEACE, MORALS AND WELFARE) OF THE MUNICIPAL CODE
	FILES:
	[SECOND READING OF AN ORDINANCE AMENDING SECTION 9. - Agenda Report.doc]
	[SECOND READING OF AN ORDINANCE AMENDING SECTION 9. - Curfew Ord.doc]


	D. DENIAL OF THE CLAIM AGAINST THE CITY BY JEAN WILLIS AND REFERRAL TO INSURANCE CARRIER
	FILES:
	[DENIAL OF THE CLAIM AGAINST THE CITY BY JEAN WILLI - Agenda Report.doc]
	[DENIAL OF THE CLAIM AGAINST THE CITY BY JEAN WILLI - willis, jean claim form.pdf]


	E. Approval to waive the reading of all ordinances introduced and adopted pursuant to this agenda

	VIII. PUBLIC HEARINGS:
	IX. ACTION ITEMS (7:45 PM):
	A. REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT TO ENVIRONMENTAL RISK SERVICES ("ERS")
	FILES:
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - Agenda Report.doc]
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - ERS Agreement resolution.doc]
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - ERS.pdf]
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - ERS AGRMNT Draft 12302010.pdf]
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - Ltr from Jack Bethards dated 12.29.10.pdf]
	[REPORT FROM THE ARSENAL SUBCOMMITTEE AND RECOMMEND - Craig F Anderson letter.pdf]


	B. COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING AND ANNUAL REVIEW OF PROTOCOLS AND RULES
	FILES:
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Agenda Report.doc]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - TITLE 4.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Brown Act 2011.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Participating in Council Meetings.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Open Govt Tips.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Code of Conduct-revised 09-08-08.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - whistleblower policy.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Can I vote.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - COUNCIL RULES.pdf]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Agenda request form - Schwartzman Two Step Process.doc]
	[COMPLETION OF OPEN GOVERNMENT AWARENESS TRAINING A - Policy Calendar 122710.xls]



	X. COUNCIL MEMBERS REPORTS:
	XI. ADJOURNMENT (9:00PM):


