
February 11, 2010 
 BENICIA PLANNING COMMISSION 
CITY COUNCIL CHAMBERS 
  
REGULAR MEETING AGENDA 
Thursday, February 11, 2010 
  
7:00 P.M. 
  
I.          OPENING OF MEETING 
  
A.                 Pledge of Allegiance 
B.                 Roll Call of Commissioners 
C.                 Reference to Fundamental Rights of Public -A plaque stating the Fundamental Rights of 
each member of the public is posted at the entrance to this meeting room per Section 4.04.030 of the 
City of Benicia’s Open Government Ordinance. 
  
II.                 AGENDA CHANGES AND DISCUSSION 
  
III.       OPPORTUNITY FOR PUBLIC COMMENT 
This portion of the meeting is reserved for persons wishing to address the Commission on any matter 
not on the agenda that is within the subject matter jurisdiction of the Planning Commission. State law 
prohibits the Commission from responding to or acting upon matters not listed on the agenda. 
                                                                                                               
Each speaker has a maximum of five minutes for public comment. If others have already expressed 
your position, you may simply indicate that you agree with a previous speaker. If appropriate, a 
spokesperson may present the views of your entire group. Speakers may not make personal attacks 
on council members, staff or members of the public, or make comments which are slanderous or 
which may invade an individual’s personal privacy. 
  
A.                  WRITTEN 
  



B.                  PUBLIC COMMENT 
  
IV.               PRESENTATION 
  
A.         OPEN GOVERNMENT PRINCIPLES 
The City Attorney will be giving an overview of the Open Government Ordinance, including Brown Act, 
Conflict of Interest, Ethics, Public Records and Ex-Parte Communication. 
  
V.         CONSENT CALENDAR 
Consent Calendar items are considered routine and will be enacted, approved, or adopted by one 
motion unless a request for removal for discussion or explanation is received from the Planning 
Commission or a member of the public by submitting a speaker slip for that item. 
  
*Any Item identified as a Public Hearing has been placed on the Consent Calendar because it has not 
generated any public interest or dissent. However, if any member of the public wishes to comment on 
a Public Hearing item, or would like the item placed on the regular agenda, please notify the 
Community Development Staff either prior to, or at the Planning Commission meeting, prior to the 
reading of the Consent Calendar. 
  
A.                  Approval of Agenda 
B.                  Approval of Minutes of December 10, 2009 
  
VI.               REGULAR AGENDA ITEMS 
  
A.        COMMISSION DISCUSSION ITEMS PRIORITY NUMBER 4 – Commission Discussion 
Staff will present General Plan references and policies related to city gateways to engender discussion 
with the Planning Commission. 
  
VII.            COMMUNICATIONS FROM STAFF 
  
A.        UPDATE ON THE INTERMODAL PROJECT 
Staff will briefly update the Commission regarding progress made with the City’s Intermodal project. 



  
VIII.         COMMUNICATIONS FROM COMMISSIONERS 
  
IX.               ADJOURNMENT 
Public Participation 
The Benicia Planning Commission welcomes public participation.  
  
Pursuant to the Brown Act, each public agency must provide the public with an opportunity to speak 
on any matter within the subject matter jurisdiction of the agency and which is not on the agency's 
agenda for that meeting.  The Planning Commission allows speakers to speak on non-agendized 
matters under public comments, and on agendized items at the time the agenda item is addressed at 
the meeting. Comments are limited to no more than five minutes per speaker.  By law, no action may 
be taken on any item raised during the public comment period although informational answers to 
questions may be given and matters may be referred to staff for placement on a future agenda of the 
Planning Commission. 
  
Should you have material you wish to enter into the record, please submit it to the Commission 
Secretary. 
  
Disabled Access 
In compliance with the Americans with Disabilities Act (ADA), if you need special assistance to 
participate in this meeting, please contact Valerie Ruxton, the ADA Coordinator, at (707) 746-4211. 
Notification 48 hours prior to the meeting will enable the City to make reasonable arrangements to 
ensure accessibility to this meeting. 
  
Meeting Procedures 
All items listed on this agenda are for Commission discussion and/or action.  In accordance with the 
Brown Act, each item is listed and includes, where appropriate, further description of the item and/or 
a recommended action.  The posting of a recommended action does not limit, or necessarily indicate, 
what action may be taken by the Planning Commission. 
  
The Planning Commission may not begin new public hearing items after 11 p.m.  Public hearing items 
which remain on the agenda may be continued to the next regular meeting of the Commission, or to a 
special meeting. 



  
Pursuant to Government Code Section 65009; if you challenge a decision of the Planning Commission 
in court, you may be limited to raising only those issues you or someone else raised at the Public 
Hearing described in this notice, or in written correspondence delivered to the Planning Commission 
at, or prior to, the Public Hearing.  You may also be limited by the ninety (90) day statute of 
limitations in which to file and serve a petition for administrative writ of mandate challenging any 
final City decisions regarding planning or zoning. 
  
Appeals of Planning Commission decisions which are final actions, not recommendations, are 
considered by the City Council.  Appeals must be filed in the Community Development Department in 
writing, stating the basis of appeal with the appeal fee within 10 business days of the date of action. 
  
Public Records 
The agenda packet for this meeting is available at the City Clerk’s Office, the Benicia Public Library and 
the Community Development Department during regular working hours.  To the extent feasible, the 
packet is also available on the City’s web page at www.ci.benicia.ca.usunder the heading “Agendas 
and Minutes.”  Public records related to an open session agenda item that are distributed after the 
agenda packet is prepared are available before the meeting at the Community Development 
Department’s office located at 250 East L Street, Benicia, or at the meeting held in the City Hall 
Council Chambers.  If you wish to submit written information on an agenda item, please submit to 
Gina Eleccion, Management Analyst, as soon as possible so that it may be distributed to the Planning 
Commission. 

Open Government (pdf)   
December 10, 2009 Minutes (pdf)   
Intermodal Update (pdf)   
Commission Discussion Item Priority Number 4   

 































































































































































































































  D R A F T 

 
 

BENICIA PLANNING COMMISSION 
 

CITY COUNCIL CHAMBERS  
 

REGULAR MEETING MINUTES 
Thursday, December 10, 2009 

 
7:00 P.M. 

 
I. OPENING OF MEETING  

 
A. Pledge of Allegiance 
B. Roll Call of Commissioners 

 
Present:         Commissioners Richard Bortolazzo, Don Dean, Rick Ernst, Rod Sherry, Lee 

Syracuse, Brad Thomas and Chair Dan Healy 
Absent:          None                 
Staff Present:   Damon Golubics, Principal Planner 
  Heather Mc Laughlin, City Attorney 
  Mike Roberts, Acting City Engineer 
     Rhonda Corey, Senior Administrative Clerk  
  Raquel Walsh, Recording Secretary     
 

C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of 
each member of the public is posted at the entrance to this meeting room per Section 
4.04.030 of the City of Benicia’s Open Government Ordinance. 

 
II. AGENDA CHANGES AND DISCUSSION 

Damon Golubics announced the receipt of new correspondence just prior to the start of the regular 
meeting.  Correspondence was received from DP&F Law Corporation and William D. Kopper 
Attorney at Law. 
                

III. OPPORTUNITY FOR PUBLIC COMMENT  
 
A. WRITTEN 

None. 
 

B. PUBLIC COMMENT  
 None. 
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IV. CONSENT CALENDAR  
Commissioner Dean requested a change in wording be made to the last paragraph of page six, 
replacing the words “stated that” to “asked if”, in reference to the obvious advantages to applicants 
to have a development agreement with the City. 
 
On motion of Commissioner Sherry, seconded by Commissioner Ernst, the Consent Calendar was 
approved, with the amendment to the minutes noted above, by the following vote: 
 

Ayes:     Commissioners Bortolazzo, Dean, Ernst, Sherry, Syracuse, Thomas, and Chair Healy 
Noes:   None 
Absent:  None  
Abstain: None 
 
A. Approval of Agenda  
B. Approval of Minutes of November 12, 2009 
 

V. REGULAR AGENDA ITEMS  
 
A. REVIEW OF A PREVIOUSLY APPROVED 2001 USE PERMIT (CONDITIONS 

OF APPROVAL) FOR THE CHEVRON GAS STATION AND CONVEN IENCE 
MARKET AT 10 SOLANO SQUARE   (Continued Public Hearing Item from 
November 12, 2009) 
PLN 2000-1 Use Permit 
10 Solano Square, APN: 087-200-100 
 

PROPOSAL:  
 The Planning Commission will review and consider previously imposed conditions of 

approval for Use Permit PLN 2000-1, Chevron Gas Station and Convenience Market. 
Based on Benicia Municipal Code Section 17.128, the Community Development Director 
shall determine if there are reasonable grounds for reconsideration of a Use Permit and 
whether the Planning Commission shall take appropriate action to remedy any 
documented violation of the use permit conditions of approval. Evidence shall be 
presented by staff at the public hearing suggesting one condition of approval is not being 
followed or implemented by the permittee.  
 
Recommendation:  The Planning Commission should take public testimony, and 
determine whether there are violations of the original conditions of approval for the 
Chevron Gas Station and Convenience Market located at 20 Solano Square and consider 
the proposed amendments to the conditions of approval to remedy any such violation. 
 
Damon Golubics informed the Commission that the meeting scheduled November 30, 
2009 at 6:00pm took place with two individuals from the impacted neighborhood and 
five representatives from Chevron in attendance.  He noted that Chevron has improved 
their efforts to maintain the trash and landscaping around their business during the past 
thirty days.  He also reaffirmed Chevron’s commitment to keep it well maintained in the 
coming years and asked the Commission to formally accept and approve a Memorandum 
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of Understanding between Chevron and the City of Benicia related to the Chevron 
Station located at 10 Solano Square. 
 
Commissioner Bortolazzo indicated that the Commission was told they could not see the 
complaints regarding this issue.  Additionally, he commented that this issue could have 
been handled a lot better administratively by calling the people to clean the mess up 
rather than bringing back to the Commission for reconsideration of their use permit.  
 
Commissioner Ernst asked what would happen if Chevron does not continue to maintain 
the area.  Damon Golubics stated that it would be considered non-compliant and Chevron 
would be brought back to the Commission again. 
 
On motion of Commissioner Syracuse, seconded by Commissioner Thomas, the above 
Resolution was approved by the following vote: 
 

Ayes:  Commissioners Bortolazzo, Dean, Ernst, Sherry, Syracuse, Thomas, and 
Chair Healy 

Noes:  None 
Absent: None 
Abstain: None 
 

B. ROSE CENTER USE PERMIT FOR REDUCED PARKING 
09PLN-95 Use Permit  
2100 - 2158 Columbus Parkway, APNs: 079-020-63, 079-020-64 & 079-020-65 
 
PROPOSAL:  
As a result of a recent court decision, the owner of the Rose Center shopping center is 
required to obtain a use permit for reduced parking. A revised site plan approved at the 
staff-level contained 146 spaces: 97 standard, 42 compact, and 7 disabled (including one 
van accessible). It is anticipated that evidence will be presented at the Planning 
Commission meeting that the parking demand will be less than what is required in 
Schedule A in Benicia Municipal Code Section 17.74.030 and that the probable long-
term occupancy of the shopping center, based on its design, will not generate additional 
parking demand.  
 
Recommendation: Approve a parking reduction Use Permit for Rose Center shopping 
center located at 2100-2158 Columbus Parkway, based on the Findings and Conditions 
of Approval set forth in the proposed Resolution. 
 
Damon Golubics announced the receipt of new correspondence just prior to the start of the 
regular meeting from Thomas Carey of DP&F Law Corporation and William D. Kopper 
Attorney at Law. 
 
Commissioner Sherry recused himself from the discussion as he stated his firm provided 
civil engineering and surveying services for the Rose Center Project.  
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Chair Healy deferred to City Attorney McLaughlin for clarification on the letter 
submitted by Mr. Kopper.  City Attorney McLaughlin noted that the first issue regarding 
the letter is whether the letter constitutes substantial supplemental information under the 
open government ordinance.  She explained that the Commission should make a 
determination whether the information could not be reasonably stated with in the 
speaking period, or if it brings up things that have not been considered before.  If either 
were true, then it would be substantial supplemental information.  After reviewing the 
letter, City Attorney McLaughlin stated that it didn’t seem like there was anything new.  
She continued that the letter refers to CEQA, and does not think the CEQA 
determination that staff has put in the report is insufficient. It argues about the parking 
and says that the Commission/City is acting prematurely on this agenda item. City 
Attorney McLaughlin also indicated the letter’s argument is that the City should wait 
until the final court of appeals decision is remitted back down to the trial court.  She 
noted that it is the staff’s opinion, as well as the applicant, that the City does not need to 
do that.  She explained that the Planning Commission has full authority to act on its own 
behalf regarding the agenda item and consideration of parking reduction. 
 
Chair Healy asked whether the Commission was free to act on the use permit regardless 
of whether the Commission has been directed to do so.  City Attorney Mc Laughlin 
agreed that the Commission was free to act.  Chair Healy also inquired about the issue of 
a remittitur and the number of days for a petition for review of an appellate decision.  
City Attorney McLaughlin noted that the deadline for a remittitur expired the prior day.  
Chair Healy spoke about the court being directed to act as well as the Commission being 
directed to act consistent with the appellate opinion, which became final when there was 
no appeal.  Chair Healy mentioned the issue of litigation based on an appeal and 
indicated that if the time to appeal the decision has run out, the Commission is to be 
governed by that decision. 
 
Damon Golubics gave a brief overview of the parking reduction use permit as a result of 
a recent court decision, adding that the owner of the Rose Center is required to obtain a 
use permit for parking reduction.  In addition, Damon Golubics gave a history of the 
project, noting the original plan, revised project, and the changes made to the project.  He 
noted that the applicant submitted a parking evaluation and traffic study produced by 
Crane Transportation Group.  Damon Golubics referenced three critical findings 
included in the staff report and resolution that are important for the Commission’s 
decision.     
 
Commissioner Dean asked about the proposed use permit with relation to a variance 
procedure.  Damon Golubics explained that in other jurisdictions, parking reduction is 
handled through a variance process.  He noted that findings are a bit easier for a use 
permit, and that Benicia approaches parking reduction in that way. 
 
Commissioner Dean also inquired about the staff report and asked if the parking 
reduction for the Rose Center was covered under the environmental analysis in the 
Western Gateway EIR.  Damon Golubics deferred to the City Attorney, who explained 
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that the 1989 EIR contemplated development of the entire project area, so projects of this 
nature would be allowed, and the reduction of parking would be covered by this as well.   
 
Commissioner Ernst asked if the level of authority of the acting director was set by a 
dollar amount of a given project. Damon Golubics stated that there is relative broad 
authority for a director to make a decision on whether a project changes in a minor way 
or a major way and the director has the authority to make minor changes to projects that 
have been approved by various commissions.  Commissioner Ernst noted the overall 
number of parking spaces reduced from the original approved plan by the Planning 
Commission in 2003.  He indicated that the decision by the director caused the 
subsequent events that transpired and the court’s decision to bring the item back to the 
Commission.  Damon Golubics agreed. 
 
Chair Healy opened the public hearing. 
 
Thomas Carey - Representative land use attorney, 809 Coombs Street in Napa - He 
spoke on behalf of the applicant.   His opinion of Mr. Kopper’s letter was that it 
attempted to raise questions in the process by which the parking study was done.  He 
emphasized that the study is actual empirical evidence based on existing use.  He added 
that the study before the Commission is a much better basis for a decision than the 
theoretical constructs that are raised in Mr. Kopper’s letter.  He added that the two 
findings that are necessary to grant the use permit for parking reduction are clear.  He 
indicated the first finding is parking demand is less than what is otherwise called for 
under the County standards.  The second finding is based on probable long term uses of 
the project and that there are not additional parking demands necessary.  He explained 
that the data generated supports those findings, noting the study shows there is ample 
parking should the center be at 100% capacity. 
 
Commissioner Ernst asked Mr. Carey about the charts submitted by Crane 
Transportation and requested clarification of the chart specific to Friday night.  He also 
inquired about two vacancies at Rose Center, at which time Carolyn Cole of Crane 
Transportation provided the Commission with the addresses of the vacant units. 
Commissioner Ernst noted that in his personal observations, there is ample parking at the 
center.  To confirm, Commissioner Ernst asked Ms. Cole that even if the vacant units 
were occupied, there would still be sufficient parking.  Ms. Cole stated that it was her 
opinion that the shopping center is performing under the city code requirements for the 
parking uses based on her study.  She added that even if the two vacant spaces were 
filled, there would still be 30% availability.  
 
Mr. Carey spoke about the letter he submitted to the Commission.  He made a suggestion 
for Finding No.5, which would be to make reference in the finding to Crane 
Transportation Group’s paragraph IV of the study. 
 
William Keegan, owner of Heart and Soul Tax Services and occupant of Rose Center - 
He explained that his business is situated in the middle of the long portion of the 
development and he is going into his third season as a tenant.  He stated that he has not 
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experienced any parking issues.  He added that his business has experienced 158% 
growth in the last year, noting the busiest time for his office is Saturday and Monday 
evenings.  During that time, there has been ample parking according to Mr. Keegan.  He 
also explained that the third year of business was when he experienced the largest 
percentage of growth.    
 
Bonnie Silveria, Benicia resident - She stated some points for the Commission to 
consider.  She spoke about former Mayor Ernie Ciarocchi, in which he would say that 
the best thing that could happen to Benicia is to have a parking problem.  She added that 
the last planning institute that she attended in Monterey talked about parking issues.  She 
indicated that parking ordinances across the country are being thrown out because we 
want to look into the future and want people to use public transportation.  She feels that 
will not happen as long as we develop a place with a million parking spaces for people to 
drive their cars to.  She indicated that we need help in this community and it is not the 
time to demand more of the people that have invested in our community.  She reaffirmed 
the need look into the future and get people out of their cars to use public transportation. 
 
William Kopper, Attorney, 417 E Street in Davis, CA – As a representative for Mary 
Wika, he indicated that the City of Benicia has been reversed by the courts twice related 
to the Rose Center Project.  His opinion is that this is because the City did not follow the 
law.  He further stated that the Commission cannot rely on Staff because they are giving 
information that is only going to lead to another suit where the City is going to be 
reversed.  He indicated that he called City Attorney McLaughlin and said that this case 
should be delayed because it was not final from the trial court or court of appeals yet, and 
he also did not have sufficient time.  He feels that the troubles of this case are because it 
is being driven entirely by the developer’s legal staff.  Mr. Kopper noted that in most 
CEQA cases, the City has an attorney represent them in court paid by the developer. 
Where in this instance, he stated that the developer’s attorney is representing both the 
City and the developer, which is a clear conflict of interest.  
 
Mr. Kopper commented on the question raised by Commissioner Dean regarding CEQA 
environmental review for the use permit.  Referring to his letter, he stated it is true that 
the 1989 EIR did address the land use for that particular area, but it did not address this 
particular permit, which is discretionary.  He stated that there has to be CEQA 
environmental review.  He also stated that if the Commission goes forward and it is 
brought back to court, the City would lose on that issue. 
 
Chair Healy indicated the appellate court addressed the CEQA issue, noting finding of 
the CEQA challenge was untimely.  Mr. Kopper disagreed stating that they did not reach 
the statute of limitations.  He further clarified the basis of decision by the appellate court, 
stating the City violated the law because it did not go back and reanalyze the parking 
under the requirements of their own code.  He added that clearly a Longs Drug would 
have different parking requirements than a gas station.  Mr. Kopper continued that the 
court did not say that when you process a use permit you’re excluded from CEQA 
review.  He believes the City broke the law.  He spoke about the former Planning 
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Director’s decision regarding the substitution of the proposed gas station for a Longs 
Drugs as a discretionary act, therefore there had to be CEQA review. 
 
Chair Healy’s recollection of the opinion was the anomaly was that the use permit wasn’t 
necessary for the Longs because that was authorized under the zoning, and the error was 
on the discretionary question of whether or not the parking was adequate.  He indicated 
the Commission was specifically asked to address that specific question and was not told 
to redo the CEQA analysis.   
 
Mr. Kopper disagreed, noting the opinion as exhibit A of his letter.  He indicated there is 
a request for the Commission to address the use permit and the parking needs under the 
ordinance 17.740.040.  He added that Staff should hire an attorney to provide neutral 
advice to the City, so the City Attorney is not relying on the developer’s attorney. 
 
Chair Healy questioned Mr. Kopper about the issue of remittitur and time.  He continued 
that there is no appeal of this issue.  He stated that in the event the Commission was to 
continue the issue for a month to allow for a remittitur to be sent back is formal 
assumption.  Mr. Kopper disagreed, noting that the appellate court has the authority to 
change its opinion until it issues the remittitur.  Mr. Kopper posed the question of why 
this issue is being rushed as he received only two days notice of the review by the 
Planning Commission.  He added that he did not have the opportunity for a traffic 
engineer to review the study and if continued, he could produce information based on 
their findings.  He added that he was told by Staff that if his letter dated December 9, 
2009 was sent, it would probably not reach the Commissioners in time and he was not 
given the email addresses to forwarded the letter either.  Mr. Kopper urged the 
Commission to review the entire letter.  Additionally, he inquired about the staff report, 
which did not provide the Commission information on the required number of spaces 
with the Longs Drug under the existing city code.  He argued the ordinance was designed 
for what can be the maximum use and the parking demand can change dramatically.     
 
Chair Healy noted that even if there were a continuance of the issue, there would not be a 
change in the use that would allow seeing what would happen under different 
circumstances.  Mr. Kopper responded if the issue were continued, the Commission 
would have the benefit of ideas of another traffic expert and reasons why this study may 
not be sufficient. 
 
Chair Healy asked what Mr. Kopper’s proposed remedy would be if the center is under 
parked.  Mr. Kopper responded that the first remedy would be the acquisition of an 
additional parking area from the lot next door.  Secondly, Mr. Kopper suggested the 
developer could put in a structure to add additional parking to the site.  Lastly, he 
proposed the developer could reduce the square footage of the site. 
 
Colette Meunier, former City of Benicia Community Development Director - she stated 
that she was the Director at the time the Rose Center Project went under review for its 
initial set of approvals. She stated that when it was approved there was a requirement of 
three parking spaces per 100 sq. feet for fast food restaurants. The applicant said that was 
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unreasonable and in looking at the permits that had been issued for similar use in town, 
she found the requirement had not been applied to other locations around town.  She 
continued that the department worked with the applicant who provided a study prepared 
by George Nicholson.  She found the requirement was not generally applied and was not 
the parking demand that existed.  She stated that there was a recommendation to change 
the parking requirement to reflect that kind of use and that was the only exception 
contemplated under the parking study.  She stated in 2006, with the changes to the 
proposed development, a condition of the approval said that if there is any change in the 
project that would increase parking, it was supposed to come back before the Planning 
Commission for consideration.  She noted that did not happen and that is partly why 
there has been litigation in this matter.  In her opinion, the drug store has a greater 
parking demand than the gas station.  She noted the counts in the Crane Transportation 
study have been done in a time of an extremely poor economy, with two vacancies in the 
center, and it is not known how successful the businesses are in the center currently.  She 
suggested that the Commission ask for comparable counts for parking at the 
Southampton Shopping Center and Solano Square.  She added that maybe the two 
mentioned centers would like to come in and add development based on the significant 
parking reduction proposed.  If approved, she suggested the reduction should also be 
granted to them. 
 
Brian Harkins, 527 McCall Drive - he suggested a remedy for the issue and the 
possibility of taking the 20-year present value of the difference between the Longs Drug 
and what was proposed in 2003, and make a lump sum payment to the City that could be 
put toward mass transit. 
 
Jon Van Landschoot, Benicia Resident - he suggested the Commission put off a decision 
as not all of the information has been reviewed.  He indicated that he was not aware of 
the review and did not receive a Planning Commission memo.  He stated that if the 
Commission makes a decision this evening, they would be sending three messages.  One 
to the judge saying, “thanks for the two decisions but we run this town.” He indicated 
that would probably lead to a third court case.  He wondered how much citizens are 
paying for a developer who is trying to cut corners. He commented that the second 
message to developers is “don’t worry about the details.”  Thirdly, he stated the City is 
going to send a message to the citizens that developers get a deal and he feels it is dead 
wrong.  He spoke about the recession and unemployment.  He also spoke about the staff 
report that talks about the downtown mixed use and that the Rose Center is not 
downtown, but is a strip mall along the freeway, where he never sees bikers stop.  He 
hopes there is a delay to get all the facts. 
 
City Attorney McLaughlin spoke to the issues raised by the public.  Regarding the cost 
of a suit, she stated that anyone that applies for a project with the City has to fill out an 
indemnification form as part of their project application and approval.  For this suit, the 
City has been fully indemnified.  The cost of her time monitoring this suit, cost of staff 
time and providing information is not covered, which is part of doing their jobs.  She 
stated the outside legal fees are paid fully by the developer.  She also noted the City has a 
number of policies related to sustainability in our General Plan and Climate Action Plan 
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that encourage us to move away from automobile oriented transit for more sustainable 
type projects.  Additionally, she stated that moving away from automobile traffic and 
going to bikes and public transit means that we do have less of a parking demand.  If 
approved, she suggested that the Commission might want to include the information as 
part of the findings in the use permit. 
 
In reference to the environmental analysis, City Attorney McLaughlin noted that it not 
only references the Western Gateway Land Use Plan EIR, but also information cited in 
the CEQA Guidelines Section 15268 for insubstantial amendments to a project.   
 
Chair Healy posed a question to City Attorney McLaughlin in regards to acting without a 
remittitur.  She stated that in trying to move in a timely fashion, the City could appeal 
any decision.  She feels the issue is of low risk to the City, partly because of 
indemnification and because the Commission is going to act within its scope of authority. 
 
Chair Healy indicated that he felt the court, in its clear written opinion, very bluntly told 
the Commission the task to be completed.  He added that the Commission is to determine 
whether or not it was reasonable to make a finding about the number of parking spaces, 
and either ratify it or modify it.  City Attorney McLaughlin agreed. 
 
Commissioner Ernst asked Damon Golubics about Mr. Kopper’s submission and his 
calculation for parking at the Rose Center, using the fifteen spots per 1000 sq. ft. of fast 
food area versus three spaces per 100 sq. ft.  He also asked if the drive-thru areas are 
taken into consideration.  Damon Golubics answered that there are two types of 
calculations when considering a fast food restaurant with drive-thru and that it was taken 
into consideration as part of the parking analysis. 
 
Commissioner Ernst inquired if Ms. Wika has a lease in the Rose Center Project.  Damon 
Golubics responded that he was not aware of one.   
 
Commissioner Dean indicated that after reviewing the traffic study, he is of the opinion 
that there is an ample amount of parking in the center for the existing uses and given the 
fact that we are in a downturn.  He also noted the last paragraph of the staff report for 
generally downsizing parking in interest of making better use of the space and making 
alternate forms of transportation.  Commissioner Dean remarked that procedurally, the 
Commission is missing a step because it is basing the use permit on an environmental 
document that was done almost 20 years ago with no update.  He added that typically 
there is an addendum or something to make the link showing review with no 
environmental impacts, allowing the advancement of a use permit.  Commissioner Dean 
was troubled that a link is missing and is nervous about moving forward. 
 
Chair Healy noted that the environmental issue was raised in the lawsuit, and the court 
ruled it was untimely, and asked for clarification.  City Attorney McLaughlin indicated 
that the court did not get to the details of the Western Gateway EIR and it was sufficient 
for what was being reviewed.  She also referred to the previously mentioned CEQA 
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section regarding insubstantial amendments to a project as a way to bulk up reliance on 
the EIR. 
 
Mr. Kopper stood and spoke from his seat and was told by Chair Healy that he was out 
of order. 
   
Commissioner Thomas indicated that he feels comfortable with the adequacy of the 
parking. He remarked that he was not personally troubled by the CEQA issue and agrees 
with Council’s suggestion.  However, he noted that a delay would not trouble him either, 
if that eliminates all risk of a challenge.   
 
In regards to the initial approval of the parking, Commissioner Ernst asked if the 
Community Development Department made the determination of what the parking 
should be and whether or not they approved something that was less than what should 
have been.   
 
Commissioner Ernst mentioned ongoing changes to the use of the center, and inquired as 
to whether the court order allows time to wait and finalize a decision.  City Attorney 
McLaughlin cited Condition No. 5 that staff proposed and also the proposed modified 
condition from the applicant stating that if there is a change in the use, then parking can 
be re-evaluated.  Damon Golubics added that in 2006 when the Director looked at the 
new site plan, there was a two-space surplus from the old plan to the new plan.  That is 
what he based his decision on moving forward. 
 
Commissioner Thomas asked if the necessary notice requirements were followed.  
Damon Golubics answered that the requirements were handled correctly. 
 
Chair Healy added and asked that the record should reflect that the Commission is not 
questioning the court order.  The Commission is following the directive of the Court of 
Appeals. 
 
Thomas Carey reiterated Chair Healy’s point that the Commission is acting on a specific 
directive from the court of appeals to get the permit for reduced parking within 120 days 
of the order being sent down, noting that is the 40th day of that period.  He also indicated 
that he felt an appeal was inevitable.  Mr. Carey strongly urged the Commission, with the 
evidence provided, to come to a decision so as to comply with the courts wishes. 
 
Mr. Kopper indicated that the 120 days does not start until the pre-emptory writ of 
mandate is issued by a trial court. He cited that no time has run down because the 
decision is not final.  He announced that he thought he heard City Attorney McLaughlin 
advise the Commission that in the opinion that was issued by the court of appeal, the 
court of appeal had said that the 1988-89 EIR actually covered this particular parking 
thing.  He continued that if she did, she herself would have something to worry about.  
 
Chair Healy asked Mr. Kopper if the Commission is free to revisit this regardless of the 
court.  Mr. Kopper explained that the only reason the Commission is reviewing this issue 
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is because of the court decision.  He added that the court decision is not final and it is 
premature to do this.  Mr. Kopper stated that there has to be an environmental review.  
He believes the reason the City has lost twice in court on this one case is because it is 
getting bad advice from Staff.  He also stated that it is not true that the City is fully 
indemnified, because the staff has put in a lot of time putting together the records for 
dealing with this suit, probably two weeks to a month that the citizens had to pay for.  He 
continued there is some duty as Commissioners to get this right.   
 
Chair Healy indicated that this is not a new issue to Mr. Kopper in relation to the number 
of parking spaces, and that he has been well aware of all of the issues the Commission is 
being asked to address.  He added that Mr. Kopper fully litigated this issue with such 
skill that the appellate court sent us back and told the Commission what to do.  Chair 
Healy continued that the idea of being sand bagged really isn’t totally right because Mr. 
Kopper has been litigating this for a couple of years.  Mr. Kopper responded that the 
developer persuaded City staff to bring this up for review prematurely, that he only had 
two days notice, and did not have time for an expert to review the traffic study.   Mr. 
Kopper assured the Commission that if they go forward without environmental review, 
the City is going to lose in court again and it will cost the City money because staff will 
have to be involved. 
 
Commissioner Ernst asked the City Attorney her opinion as to whether to move forward 
with the issue tonight or put it off for 30 to 60 days and acquire more information.  City 
Attorney McLaughlin stated that she could not see what would be gained by putting it off 
for 30 to 60 days.  She added that she feels quite confident that whether the Commission 
takes action now or two months from now, Ms. Wika will still want to bring a lawsuit.  
She suggested to amend the resolution by adding the environmental analysis that would 
reflect that the City is relying on the Western Gateway analysis and refer back to public 
resources code 21166 that states once an EIR is conducted, no subsequent or 
supplemental EIRs are required unless you have new information or there are substantial 
changes to the project or circumstances surrounding it.  She added that the reduction in 
parking is not a substantial change.  She also suggested to add that it is not a substantial 
amendment to the project and therefore is exempt under CEQA guidelines 15268.  She 
would also add a reference to the General Plan and Climate Action Plan on the trend for 
sustainability and reducing automobile traffic.   
 
Commissioner Ernst asked the City Attorney’s opinion on the proposed modification to 
Condition No. 5 of the resolution.  City Attorney McLaughlin stated that Staff is fine 
with that change. 
 
Chair Healy asked about the addition in the resolution of a safeguard should changes to 
use occur, allowing for staff review.  He inquired should it also receive Planning 
Commission review as well.  City Attorney McLaughlin explained to the Commission 
that it would be worth noting.  

 
RESOLUTION NO. 09-4 -  A RESOLUTION OF THE PLANNING  
COMMISSION OF THE CITY OF BENICIA APPROVING A USE P ERMIT FOR 
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PARKING REDUCTION AT ROSE CENTER LOCATED AT 2100–21 58 
COLUMBUS PARKWAY (09PLN-95)  
 
On motion of Commissioner Ernst, seconded by Commissioner Bortolazzo, the above 
Resolution was approved with noted additions by the City Attorney and proposed 
modification to Finding No. 5 by the Planning Commission of the City of Benicia at the 
regular meeting of said Commission held on the 10th day of December 2009, and adopted 
by the following vote: 
 
Ayes:  Commissioners Bortolazzo, Ernst, Syracuse, Thomas, and Chair Healy 
Noes:  Commissioner Dean 
Absent: None 
Abstain: Commissioner Sherry 
 

Chair Healy called for a short break at 8:40 pm.  The meeting was called back to session at 9:04 
pm. 

 
VI. COMMUNICATIONS FROM STAFF  

 
A. GENERAL PLAN IMPLEMENTATION  – Commission Discussion 

Planner Golubics gave a brief progress report and discussed with the Commission annual 
progress made towards implementation of the City’s 1999 General Plan.  He noted little or 
no change to the General Plan directives and hoped that everyone responsible for the 
General Plan programs will find the resources during these challenging times to carry out 
the important directives of the General Plan.  He added that implementation programs from 
the Fire Department had been updated after the staff report was published.   
 
Chair Healy opened the meeting up for public comment on the General Plan 
Implementation. 
 
Bonnie Silveria, Benicia resident – she spoke about the Code Enforcement Officer and his 
response on a complaint only basis.  She suggested the Commission create an ordinance 
with teeth in it that the officer could use.  She noted concerns with some properties on 
Military East that need to be addressed, but because there are no complaints lodged by the 
neighbors, nothing is done about them.  She hopes the Commission makes the creation of a 
new ordinance addressing this issue a priority because it is something that is needed.    
 
Commissioner Ernst asked when the Commission goals are reviewed.  Damon Golubics 
explained that goals for the General Plan are reviewed through the strategic planning 
process, which is a two-year cycle.  He added that the Commission can agendize and bring 
a work program or goals to Staff for action.  Commissioner Ernst asked that the code 
enforcement issue be agendized.  Damon Golubics suggested a future meeting and study 
session and review for Commissioners to bring a tougher ordinance forward.       
 
Damon Golubics pointed out the Climate Action Plan created by Associate Planner and 
Sustainability Coordinator Mike Marcus with individuals from Cal Poly.  He added that it 



 

 13

is an outstanding document that will have a lot of longevity to it.  He also commended the 
Commission for all of their great work over the past year, noting that it has been a very 
productive year and that the Commission has done a lot of great work.   
 

VII. COMMUNICATIONS FROM COMMISSIONERS  
 

Commissioner Ernst inquired about the change of duties of Gina Eleccion.  Damon 
Golubics stated that her role keeps expanding and evolving. She is working on the 
Intermodal project.  He added that she kicked off the Historic Context Committee 
working with consultants for all of the historic districts in town.  He explained to the 
Commission that Raquel Walsh, with the help of Rhonda Corey, is learning to do the 
minutes for future meetings. 
 
Commissioner Sherry inquired about the lawsuit with adult entertainment business and 
asked for an update.  Damon Golubics indicated that it was a multi-pronged lawsuit and 
part of it dealing with the local real estate agency was settled.  He noted that he has gone 
through a deposition.  He added that part of the suit has been dismissed and he believes 
that the suit against the City is still active.  He has been asked to retain all information 
related to this issue and is currently retaining 8,000 emails.  It has not been settled and he 
has not received anything from the individual applying for a site at the industrial park 
 
Commissioner Dean asked about the Intermodal project and the canceled meetings.  He 
wondered if the project was moving forward.  Damon Golubics answered that the project 
is moving forward at a slow pace.  He noted that a church at Southampton and Military 
West pulled out of the project, so the Planning Division is currently looking for an 
alternative site.  He will provide an updated at the next meeting. 

 
VIII. ADJOURNMENT  

Chair Healy adjourned the meeting at 9:17 pm. 



 

                                                 

 

 
Public Works & Community Development Department 

                                                                              MEMORANDUM 

 
Date:  February 4, 2010 
To:  Planning Commission 
From:  Gina Eleccion, Management Analyst 
Subject: Update on Intermodal Facilities Project 
 
 
At the August 27, 2009 joint Planning/Historic Preservation Review Commission meeting, staff 
provided preliminary information on the Benicia Intermodal Facilities Project.  At the December 
10, 2009 Planning Commission meeting, Commissioner Dean requested an update on the project.   
 
The project includes sites at Military West/Southampton and Military/First to serve Baylink 
Route 78, providing service between the Vallejo Ferry Terminal and Walnut Creek BART.  The 
$3 million in bridge tolls that funds the project is contingent on demonstrable progress toward 
construction of facilities in these two locations (as approved by City Council Resolution 08-132) 
and administered by the Solano Transportation Authority and the Metropolitan Transportation 
Commission). 
 
Public workshops were scheduled for late 2009 to solicit input on the design and functionality of 
the facilities. However, the workshops were postponed until the site at Military 
West/Southampton could be confirmed, and to provide additional time to investigate design 
alternatives at City Park (based on public comment). 
 
In the meantime, City staff has researched alternate sites, including: Solano Square (directly 
behind Westamerica Bank) for the City Park site; and West N Street (between 12th and 13th), 
Military West (between West 10th and 11th) and the State Park parking lot for the Military 
West/Southampton (Gateway Calvary Church) site.  The owner of Solano Square has expressed 
no interest in participating. The Military West sites present multiple issues, including but not 
limited to location, circulation, visibility, accessibility and neighbor opposition. City staff is 
continuing discussions with the Calvary Church.  
 
The public workshops will be rescheduled as soon as possible to allow the project to proceed and 
ensure that funding for design and construction remains available.   
 
 
 
 
 

 
 
 






