
June 4, 2002
The Benicia City Council meets the 1st and 3rd Tuesday of each month at 7:30 p.m. in the 
Council Chambers. Copies of Council Agendas are available in the City Clerk's office on the 
Friday afternoon before the Council meeting.

MINUTES OF THE
REGULAR MEETING - CITY COUNCIL
JUNE 4, 2002

The regular meeting of the City Council of the City of Benicia was called to order by Mayor 
Steve Messina at 7:32 p.m. Tuesday, June 4, 2002, in the Council Chambers, City Hall, 250 
East L Street, complete proceedings of which are recorded on tape.

ROLL CALL:
Present:   Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Absent:   None

PLEDGE OF ALLEGIANCE:
Mayor Messina led the pledge to the flag.

ANNOUNCEMENTS:
Mayor Messina announced a City Council/Planning Scoping Session to be held on May 22, 
2002 from 7-9 p.m. regarding the Valero Improvement Project

PRESENTATIONS:
CITY OF BENICIA TELLY & AEGIS AWARDS
Mark Jones, KRON News Reporter, presented the TELLY and AEGIS AWARDS for film 
excellence to Russ Clifton and Cecile Kazemi.

ADOPTION OF AGENDA:
Mayor Messina asked if there were any changes to the Agenda.

Otto Giuliani, City Manager, stated that Council Member Campbell had requested that Item XI - 
Discussion regarding placing voter control of Urban Growth Boundary on November ballot - be 
pulled and scheduled for discussion at the next Council Meeting.

On motion of Council Member Whitney, seconded by Council Member Smith, and unanimously 
carried, Agenda was adopted as amended by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

COMMUNICATIONS:
WRITTEN:
PUBLIC COMMENT:
Cathy Ann Hewitt, 266 East B Street, expressed concerns about the health impacts from the 
recent flare-up at the Valero Refinery; encouraged those that are in a position to report child 
abuse to do so; process is a safety net to protect children.
James O. Milburn, 280 East J Street, addressed the possibility of a vote on the Urban Growth 
Boundary.



Kitty Griffin, 236 Baker Street, posed several questions regarding the possible ballot measure 
concerning the Urban Growth Boundary. Council Member Campbell explained his reasons for 
deferring the discussion on the Urban Growth Boundary until the next meeting; cited cost 
concerns, legal issues and time constraints.
Council Member Whitney complimented the staff of the Parks and Community Services 
Department for their current informational brochure; stated names of the staff for the record.
Council Member Smith referred to two sexual assault cases that are currently being 
investigated; confident that the cases will be investigated fairly; encouraged citizens to contact 
him with concerns on this matter. 
CONSENT CALENDAR:
Mayor Messina stated that he had requests to pull Items F, G, and H from the Consent 
Calendar.

On motion of Council Member Bidou, seconded by Council Member Whitney, and unanimously 
carried, the following items were approved under the Consent Calendar:

Minutes of May 7, 2002 and May 21, 2002

RESOLUTION NO. 02- 80 - A RESOLUTION APPROVING THE CHANGE OF THE STREET 
NAME OF COMMUNITY PARK DRIVE TO DEMPSEY DRIVE

RESOLUTION NO. 02- 81 - A RESOLUTION IMPLEMENTING INTERNAL REVENUE CODE, 
SECTION 414 (H) (2) FOR MEMBERS OF SENIOR MANAGEMENT, MIDDLE MANAGEMENT, 
SUPERVISORY, PROFESSIONAL & CONFIDENTIAL, BENICIA DISPATCHERS' UNION AND 
BENICIA CITY EMPLOYEES' ASSOCIATION, INC.

RESOLUTION NO. 02- 82 - A RESOLUTION REAFFIRMING THEIR APPROVAL OF PAYING 
AND REPORTING THE VALUE OF EMPLOYER PAID MEMBER CONTRIBUTIONS (EPMC) 
OF EMPLOYEES' COMPENSABLE EARNINGS TO THE PUBLIC EMPLOYEES' 
RETIREMENT SYSTEM (PERS) FOR SENIOR MANAGEMENT AND PROFESSIONAL & 
CONFIDENTIAL GROUPS EFFECTIVE JULY 1, 2002, AND THE MIDDLE MANAGEMENT 
GROUP EFFECTIVE JULY 1, 2003

RESOLUTION NO. 02- 83 - A RESOLUTION APPROVING MODIFICATION OF THE JOB 
DESCRIPTION FOR THE POSITION OF DEPARTMENT HEAD SECRETARY AND 
CHANGING THE CLASSIFICATION TITLE TO ADMINISTRATIVE SECRETARY

RESOLUTION NO. 02- 84 - A RESOLUTION AUTHORIZING THE PURCHASE OF THREE 
NEW FORD POLICE INTERCEPTOR VEHICLES

Waive the reading of all ordinances introduced and adopted pursuant to this Agenda

(END OF CONSENT CALENDAR)

RESOLUTION APPROVING THE JOB DESCRIPTION FOR THE NEW CLASSIFICATION OF 
RECREATION SPECIALIST, ESTABLISHMENT OF THE SALARY RANGE AND AMENDMENT 
OF THE CLASSIFICATION PLAN Cathy Ann Hewitt, 266 East B Street, requested that this item 
be pulled from the Consent Calendar; expressed concerns that this position would make the 
administration top heavy; suggested that staff continue to pursue grant funding.



Council took the following action:
RESOLUTION 02-85- A RESOLUTION APPROVING THE JOB DESCRIPTION FOR THE 
CLASSIFICATION OF RECREATION SPECIALIST, ESTABLISHMENT OF THE SALARY 
RANGE AND AMENDMENT OF THE CLASSIFICATION PLAN
On motion of Council Member Bidou, seconded by Council Member Whitney, the above 
Resolution was adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

RESOLUTION APPROVING THE CREATION OF THE SOLANO TRANSPORTATION 
IMPROVEMENT AUTHORITY (STIA) BY THE SOLANO COUNTY BOARD OF SUPERVISORS 
AND APPOINTMENT OF A COUNCIL REPRESENTATIVE
Mayor Messina requested that this item be pulled from the Consent Calendar for approval and 
to enable him to make the appointment.

Council Member Smith stated that he felt that the transportation plan was over- concentrating on 
the proposed train station and not on ferry service; does not want ferry service to take a 
backseat; insufficient funding for mass transit and alternatives compared to road building.

Council Member Campbell spoke regarding the Transportation Sales Tax Measure proposed for 
the November ballot; requested the formation of a Benicia Transportation Committee for citizen 
input on this matter.

Council took the following action:
RESOLUTION NO. 02-86 - A RESOLUTION SUPPORTING THE CREATION OF THE SOLANO 
TRANSPORTATION IMPROVEMENT AUTHORITY (STIA)
On motion of Mayor Messina, seconded by Council Member Whitney, the above Resolution was 
adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

RESOLUTION NO. 02 - 87 - A RESOLUTION CONFIRMING THE MAYOR'S APPOINTMENT 
OF COUNCIL MEMBER BIDOU TO THE SOLANO TRANSPORTATION IMPROVEMENT 
AUTHORITY (STIA)
The above Resolution confirming the Mayor's appointment was adopted on roll call by the 
following vote:
Ayes: Council Member Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

RESOLUTION APPROVING AN AGREEMENT WITH BAY AREA ECONOMICS (BAE) TO 
PREPARE A MARKET FEASIBILITY STUDY FOR DOWNTOWN BENICIA IN AN AMOUNT 
NOT TO EXCEED $50,000
Mayor Messina requested that this item be pulled from the Consent Calendar; requested 
clarification on Conflict of Interest for himself and Council Member Campbell.

Heather McLaughlin, City Attorney, stated that per a conversation with the FPPC there was no 
Conflict of Interest at this time.



Five concerned citizens spoke on this item.

Council Member Smith asked for clarification of the word "sectors"; listed additional potential 
sites; asked questions regarding the number of people and cost of the survey that will be 
conducted; encouraged citizens to participate in the survey.

Karen Majors, Assistant City Manager, explained that the focus of this study would be the 
downtown area and foot of First Street; there is a possibility to extend the study to include East 
5th Street; Chamber of Commerce and Benicia Main Street support project and have provided a 
portion of the funding for this study.

Council Member Campbell questioned how the survey was to be done.

Janet Smith-Heimer, Bay Area Economics (BAE), explained that the survey would be done 
using computerized random samplings; the survey would add to the scope of the entire study.

Council took the following action:
RESOLUTION NO. 02-88 - A RESOLUTION AUTHORIZING THE CITY MANAGER TO 
EXECUTE A CONTRACT WITH BAY AREA ECONOMICS (BAE) OF BERKELEY, CA TO 
PREPARE A MARKET FEASIBILITY STUDY FOR DOWNTOWN BENICIA IN THE AMOUNT 
NOT TO EXCEED $50,000
On motion of Council Member Whitney, seconded by Council Member Bidou, the above 
Resolution was adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

PUBLIC HEARINGS:
LANDSCAPE AND LIGHTING DISTRICT
PUBLIC HEARING CONSIDERING THE CITY OF BENICIA LANDSCAPING AND LIGHTING 
DISTRICT FISCAL YEAR 2002-2003 AND ORDERING THE LEVY AND COLLECTION OF 
ASSESSMENTS
RESOLUTION ORDERING THE MAINTENANCE OF EXISTING IMPROVEMENTS IN ALL 
FIVE ZONES OF THE DISTRICT, CONFIRMING ASSESSMENT DIAGRAM, APPROVING THE 
ENGINEER'S REPORT AND ORDERING THE LEVY AND COLLECTION OF CERTAIN 
ASSESSMENTS FOR THE CITY OF BENICIA LANDSCAPING AND LIGHTING DISTRICT 
Mayor Messina read the required legal statement preceding the Public Hearing.

Virgil Mustain, Public Works Director, read additional legal statement.

Mayor Messina opened the Public Hearing. No written protests received. No one spoke for or 
against this item.

Mayor Messina closed the Public Hearing.

Council took the following action:
RESOLUTION NO. 02-89 - A RESOLUTION ORDERING THE MAINTENANCE OF EXISTING 
IMPROVEMENTS IN ALL FIVE ZONES OF THE DISTRICT, CONFIRMING THE 
ASSESSMENT DIAGRAM, APPROVING THE ENGINEER'S REPORT AND ORDERING THE 



LEVY AND COLLECTION OF CERTAIN ASSESSMENTS FOR THE CITY OF BENICIA 
LANDSCAPING AND LIGHTENING DISTRICT, FISCAL YEAR 2002-03
On motion of Council Member Smith, seconded by Council Member Whitney, the above 
Resolution was adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

APPEAL OF FINANCE DIRECTOR'S REVOCATION OF THE BUSINESS LICENSE FOR THE 
SUNDOWNER CARDROOM/BAR/RESTAURANT
Heather McLaughlin, City Attorney, announced that due to her prior involvement advising staff 
on this issue, Charles Lamoree, City Attorney, City of Vacaville, would take her place during this 
hearing to advise the Council; she would continue to advise staff in this matter.

Robert Zweben, Attorney, representing Charles Gardyn, Appellant, presented a list of objections 
and requests to the Council; asked members of the Council to state for the public record any 
interactions or communications about matters pertaining to this hearing which may have 
occurred with City Department Heads, Police Officers or other city employees; objected to the 
order in which the Hearing was to be conducted.

Mayor Messina and Council Members Bidou, Campbell, Smith and Whitney stated for the 
record any interactions or communications about matters pertaining to this hearing.

Mayor Messina questioned whether or not Mr. Zweben was comfortable that the Council could 
render an impartial decision in this matter.

Robert Zweben, Attorney for Appellant Gardyn, answered in the affirmative; requested a change 
in the protocol of the hearing order.

A discussion was held on the order in which the case would be heard, compliance with the 
Council Rules of Procedure and due process. Consensus of the Council was to allow staff to 
make their presentation and then appellant would be allowed forty-five minutes to present their 
appeal.

Alan Nadritch, Finance Director, Jim Trimble, Police Chief, and Heather McLaughlin, City 
Attorney (representing staff), gave an overview of the staff report, evidence in this matter and 
presented timeline of events.

Charles Gardyn, Appellant, gave a brief history of his background; reviewed and commented on 
each of the police reports; his philosophy regarding drug use; drug sales not done in card room; 
requested that his business license be returned.

Robert Zweben, Attorney for Appellant Gardyn, questioned Alan Nadritch, Finance Director, 
requested that business license be returned; process flawed; inadequate notices; facts do not 
support additional suspension of license.

Mayor Messina called for a break at 10:12 p.m. Mayor Messina reconvened the meeting at 
10:20 p.m.



Heather McLaughlin, City Attorney (representing staff), gave staff response to appeal; Police 
Officers and Officers of the Department of Justice were questioned; cited section of City 
Ordinance that applies to this revocation; a business needs to be conducted in an orderly 
manner; Appellant should have requested assistance from police; uphold revocation of license.

Robert Zweben, Attorney for Appellant Gardyn, questioned Police Officers, Officer from the 
Department of Justice and Mr. Gardyn.

Mayor Messina opened the Public Hearing.
Bob Mutch, 695 Knight Drive, stated that hearing had been conducted in a fair manner; 
business license is a privilege, not a right; against unnecessary litigation.
Cathy Ann Hewitt, 266 East B Street, supports revocation of license; staff presentation fair; 
effect of drug use on children.
Helen Estes, 221 Baker Street, stated that all of her dealings with Mr. Gardyn had been above 
board; honest businessman; return business license.
Larry Fullington, 833 Clifton Court, supports revocation of license; zero tolerance for drug use. 
Mayor Messina closed the Public Hearing.

Council Member Whitney stated that small business owners have a legal and moral 
responsibility; police have been fair; an owner should know what is going on at their business; 
supports revocation of license.

Council Member Bidou stated that the City has met the burden of proof; deny the appeal.

Council Member Campbell requested clarification on what the standard should be for a decision 
and whether or not all three businesses can be considered as one.

Charles Lamoree, Acting City Attorney, advised that this decision should be determined by 
preponderance of evidence, not reasonable doubt; the three businesses can be considered as 
one; these types of businesses are held to a higher standard.

Council Member Smith commented that Mr. Gardyn might not have been aware of all that was 
going on in terms of sale and use of drugs; the owner of a business bears responsibility for 
actions of their employees.

Council took the following action:
RESOLUTION NO. 02-90 - A RESOLUTION UPHOLDING THE REVOCATION OF THE 
BUSINESS LICENSE OF THE SUNDOWNER CARD CASINO
On motion of Council Member Bidou, seconded by Council Member Whitney, the above 
Resolution was adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

On motion of Council Member Smith, seconded by Council Member Whitney, and unanimously 
carried, to continue the meeting past 11:30 p.m.

REPORTS FROM CITY MANAGER:
REPORT BY ASSISTANT CITY MANAGER ON 2002 MARINA DREDGING



Mayor Messina, Council Member Bidou and Otto Giuliani, City Manager, did not participate in 
the discussion of this item due to Conflict of Interest. Vice Mayor Campbell chaired this portion 
of the meeting.

Karen Majors, Assistant City Manager, gave the proposed timeline for bid opening and the 
awarding of the dredging contract; City will dredge their portion of the Marina between August 1 
- 31, 2002; Benicia Harbor Corporation will have 91 calendar days to complete their portion of 
the dredging.

Vice Mayor Campbell requested clarification on items listed in a letter received from the Benicia 
Harbor Corporation.

Heather McLaughlin, City Attorney, stated that per the City's permit with the Army Corp of 
Engineers, suction dredging would be allowed; as done previously the dredging bid was for the 
entire Marina in case the City finds it necessary to dredge portions that are under the jurisdiction 
of the Benicia Harbor Corporation; Michael Throne, Sr. Civil Engineer, will address the area next 
to the fuel dock in his response to the Benicia Harbor Corporation's letter; per the lease the 
dredging depth is 6 feet in the area of Dock A however, the City would be willing to modify the 
lease in the interest of the boaters.

Vice Mayor Campbell requested that staff pursue the option of modifying the dredging depth.

NEW BUSINESS:
FINAL DOCUMENTS FOR THE HEARTHSTONE PROJECT
RESOLUTION APPROVING AN INCREASE TO THE DEVELOPMENT FEE LOAN FOR THE 
HEARTHSTONE VILLAGE
RESOLUTION CLARIFYING THE PURPOSE OF A $96,000 LOAN FOR HEARTHSTONE 
VILLAGE 
Otto Giuliani, City Manager, gave an updated report; recommended approval.

Council took the following actions:
RESOLUTION NO- 02-91 - A RESOLUTION APPROVING AN INCREASE TO THE 
DEVELOPMENT FEE LOAN FOR THE HEARTHSTONE VILLAGE

RESOLUTION NO. 02-92 - A RESOLUTION CLARIFYING THE PURPOSE OF A $96,000 
LOAN FOR HEARTHSTONE VILLAGE
On motion of Council Member Whitney, seconded by Council Member Bidou, the above 
Resolutions were adopted on roll call by the following vote:
Ayes: Council Members Bidou, Campbell, Smith, Whitney and Mayor Messina
Noes: None

ADJOURNMENT:
Mayor Messina adjourned the meeting at 11:55 p.m.


