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COVENANT TO RESTRICT USE OF PROPERTY
(ENVIRONMENTAYL RESTRICTIONS)

THIS COVENANT AND AGREEMENT TO RESTRICT USE OF PROPERTY
(“Covenant”) is made as ofthe. 21 day of June, 2004, by and betwsen PACIFIC BAY
HOMES, LLC, a Delawese limited Hability company {“PBH”),‘'GRANITE MANAGEMENT
CORPORATION, a Delaware corporation{**Granite™), FN PROJECTS, INC., a California
corporation (“FINF™), the CITY OF BENICIA{ California, a municipal corporation (“City™), and
the/CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY - DEPAR’IMEN‘J} OF
TOXIC SUBSTANCES CONYTROL (the “Department” or “LITSC” or “Covenantes™). FRH,
Grauite, FNP and City (collectively referred to as the “Covenantors™) and the Deparimen,
collectively referred 10 as the “Parties”™, bareby agree that the use ofthe “Restricted Areas”™, as
defined inparagraph 2.8 below, be restricted as sstforth inthis Covenant.

1.1 PBH is currentlythe owner of parcels of real property located in the City of
Benicia (“City™), County of Solano, State of California,, and more particularly described as
follows:

Parcel “F” agshown oh map entitled “Tinal Map of Southampton Unit £-6,” Benicia,
Solano County, California, filed in the Office of the Recorder, County of Selano, State of
Californin, on August 8,1997, in Book 670f Maps at Page 1. [Parcel Number 083~

531- 170- 0,03 ¢re}

Parcel “G” s shownon map entitled “Find Map of Sowhampton Unit I-6,” Benicia,
Solane County, Catifornia, filed in the Offics of the Recorder, County of Selane, State of
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California, on August 8, 1997,in Book 67 of Maps af Page 1. [Parcel Number
083-2 10-280- 23.65 acres]

Lot Parcel “H” as shown on the map entitled “Final Map of Scuthampton thit D-§,”
Benicia, Solano County, California, filed in the Office of the Recorder, County of Solano,
State of California, on August 8 1997, in Book 67 of Maps at Page 1. {Parcel Number
083-210-2%90~ 3.52 acres; Parcel Number 083-582-190 - 2,75 acres and Parcel Number
083-571-240 - 3.86 acres]

Parcel “A" as shown on the map entitled *Final Map of Southampion Unit D-5, Benicia,
Soefanoe County, California,” filed in the Office of the Recorder, County of Solano, State
of California, on October 10,1995, nBook 65 of Maps at Page 74 and amended by 2
certificate of correction recorded Marcdh 26,1999, Series No . 1995-00025906. [Parcel
Number 083-2 10-266 - 1918 acres]

Parcel “F” (except for the Open Space Access Pathway, as described below), a8 shown on
the map entitled “Final Map of Scuthamproa Unit D-7", Benieia, Solano County,
California, filed M the Officeof the Recorder, County of Solano, State of California, on
August 8,1997, in Book 67 of Maps at Page 13 [Parcel Number 083-511-220- 7.55
acres, Parcel Nunbey: 083-521-160 - 8.46 acres]

The Qpen Space Access Pathway is located between the eastem property line ofLor 33
and the rear property lines of Lots 34 and 35 inUnit ¢-7. Xt will provide aceess from the
fuome lomtion of Mealister Drive into the open space axea in Parcel. J. The location of
the Open Space Access Pathway is shown geperafly on the map aftached hereio as
Exhibit & and incorporated herein by this reference.

City has agreed to acospt PBH’s dedication of semnership of the real property described
above, and the City will accordingly become the owner of such real property following the
recordation of this Covenant.

Ciry is currantly the owner of percels of real property located in the Ciiy of Benicia,
County of Solane, State of Californis, and more parficularly described as follows:

Parcel “A”as shown inthe Final Subdivision Map entitled “Southampton Unit D-1,
Benicia, Solano Counry, Californis,” filsd in the Office of the Recorder, County of
Solano, State of California, on September 17,1991, in Book 61 of Maps a# Page 23.
[Parcel Number 083-210-180- 11.94 acres]

Parcel Lot “B"as shown in the Final Subdivision Map entitled “Southampéon Unit D-1
Benicia, Solano County, Califomia,” filed in the Officeof the Recorder, County of
Solano, State of California, on September 17,1991, inBook 6L ofMaps at Page 23.
[Parcel Number 083-381-170- 3.388 acres]

Parcel “A” as shown on the map entifled “Final Map of Southampton Unit D-4, Benicia,
Solano County, Califoraia,” filed in the Office ofthe Recorder, County of Solano, State
of California, on May 4, 1992, in Book 62 of Maps ar Page 15. [Parcel 083-210-240~
18.45 acres)

2.
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A portion of the real property described in Exhibit B antached hereto [portion of Parcel
$85-220-080, 1.8 acres]. PBH will obtain global positioning system (GPS) coosdiaates
for the portion ofthe real property deseribed in Exhibir B that is a Restricred Area under
this Covenant. Ne later than July 135, 2004, PBH will prepare and record with the Solano
County Recorder’s Office a document o provide record netige of the GPS coordinates
for such Restricted Area portion of the property described in Kxhibit B.

Each of the parcels described above is referred to herein individually as an “Open Space
Parcel” and collectively with others of them as “Dpgn, Space Baroels.” These parcels ave shown
generally on the map attached as Exhibit A

1.2 A wetlend area (“South Valley Wetlands”) is located within the Oper Space
Parcels at the general location shown on the map attached as Exhibit A. Arn area of the South
Valley Wetlandsshown on Exhibit A is being enhanced as mitigadon for the filling of small
wetland areas in other parts ofthe property shown on Exhibit A. Followingcompletion of the
mitigation wetlands, fhe South Valley Wetlands will cover approximately §.198 aces,

13 Mecallister Drive crossesthe South Valley Wetlands at the McAllister Drive
Land Bridge (“Land Bridge”). Thelécation of the Land Bridge is shown generally or the map
attached as Exhibit A. The general location of the currenily paved roads, guffers, corbs and
sidewalks on the Land Bridge (‘Currentiy Paved Land Bridge Read”) is also showvn on ExhibitA
as beiog part of the Restricted Area.  In addivon, copies of the Subdivision Improvement Blars
for Unit D-1(prepared by Bissell & Karn, Inc. and dared 7/6/93) (“Unit -1 Plas”) andthe
Subdivision Improvement Plans for Unit D-6 {prepared by Robert A. Karn and Associates, Inc.
and gated 8/28/96) (*Unjt D-6 Plans™) are on file with the City and copies may be obtaived from
the City ax the notice address sef forth in paragraph 7.4 blow. The Unit D-I Plaups and the Unit
D-6 Plans showin more derail the Joeation of the Currently Paved Land Bridge Roadd. The
portion ofthe yoad that crossesthe Land Bridge within the boundaries of Unit D~} ispaved and
copstianes the Currently Paved Land Bridge Road. The remainder of the road crossesthe Land
Bridge wathin the boundaries of Unit D-6 and is umpaved. City has not yet aceepred the
dedication of the Currently Paved Land Bridge Road, but has agreed to accept stch cedication
after the Ciry confirms the Currently Paved Land Bridge Road and related improvements have
been constracted in accordance with the requirements of the Unit D-1 Plans. When the City
acespls the dedication of the Correndy Paved Land Bridge Road, the City shall become the
owner ofthe Currently Paved Land Bridge Raad.

14 Exhibit A shows an areas idenufied as the “D-] Parcel®. In approvingthe
subdivision that includes the D-1 Parcel, the City required the construction of certain
improvements, including roads, curbs, sidewalks, gutters and uiiliies. The general locagion of
the reads, gui:ters, curbs and sidewalks lying within the boundaries ofthe D1 Parcel (“D-1
Roads”) isshown in Exhibita. The Unit D-1 Plans showin more detail the location ofthe D-1
Roads. The D-1 Roads and Ulilities have been constructed, but, as of the date of this Covenant,
the Cify bas nor yet accepted the dedication of the -1 Roads. PBH currently owns the area of
the D-1 Parcel where the D-1 Roads are located. The City has agreed to aceept PRH's
dedication of the D-1 Roads to the City afier the City coufinms that the I>-X Roads and relased
improvements have been constructed i accordance with the requirements ofthe Unit D-1 Plans,
When the City acceptsthe dedication of the D-1 Roads, the Ciry shall become the owner ofthe

-d -



JUN-23-04 18:24 EROM:PACIFIC BAY HOMES ID:787 745 3675 PAGE  5/24

-t Reads. As shown on Exhibit A, a small portion of MeAllister Drive located within Parcel
D-{isidenufied as a Restricted Area That portion is hereinafter referred 1o as the “Restricted
D=1 Suweer Area™.

L3 Between 1944 and 1960, the U.S. Army leased real property feat has come fo be
commonty referred to as the Tourtelot Property. The leased property (“Leased Lands”) included
portions of the Open Space Parcels and Unit D- 1 as well as other property. The Army operated
such Leased Lands as part of the Benicia Arsenal. ITn 1998, duringpreliminary site preparation
associated with anticipated development of the Tourtelot Property, concrete filled howitzer shells
were unearthed on property owned by FINP that is It e d within the Leased Lands. FNF and its
parent company, Granite, initiated & preliminary investigation for ordnance and explosives{OE)
and seme OE items were encountered. T 7998,the U.S. Army Corps of Engineers (“UUSACE™)
conducted additional investigations within the Leased Lands and located additional OF items. In
June 7999 DTSC issued an Imminent and/or Substantial Endangerment Determination and
Remedial Action Order (“DTSC Order™). 'The requirements of the DTSC Order include (among
others)the investigation and remediation of OF or the Leased Lands and adjacent lands,
inclueding the Restricted Areas (asdefined in paragraph 2.8), pursuant w0 Chapter 6.8 of Division
20 of the Health agd Safety Code underthe oversight of DTSC. The DTSC Order oviginaity
named Granite, FNP, and the U.S. Army Corps of Engineersas Respondents. PBH was added as
a Respondent 10 the Order after PBH purchased from FNP the above described parcels that PBH
curremly owns. -

18  TheRemedial Action Plan ("DTSC RAP™) prepared by DTSC for the Toutelot
Cleanup Project, and approved by DTSC on the date set forth in paragraph 1.3 below, reguired
site clearance activities 1 locate and remove OF items from ths Leased [.ands and adjacerd
properues. As detailed in the DTSC RAP, in orderto minimize shori-termand potential
long-term environmental impacts in a cost-effective manner, the search for buried OB items did
B0t involve excavation of all the seily in the Open Space Parcels in kifts until no OF or OF serap
was found intwo consecutive lifts, or bedrock wes encountered. Nox was the pavement on the
Currently Paved Land Bridge Road or the Restricted -1 Street Area removed 20 identify and
remove OE items thet might be buried beneath the pavement. Based on these search limitations,
DTSC devirrained in the DT'SC RAP that the use of the Restricted Areas (asdefined in parmeraph
28 below) for any of the Prohibited Ugeg (ﬁS defined in pax agraph 2.7 below) would epdml
vmacceptable health and safety risks from potendal accidental detonation of OF . Conseguently,
the DTSC RAP provides that covenants a sinilarcontrol mechanisms be provided for the
Restricted Areas to limit future wse of theseareas and establish procedures for workers needing
o perform ground-intrusive activities in arsas where there'is apotential to encounter OF. The
Deparament further concluded that the Restricted Areas, 2 remediated, and subject to the
restrictions of this Covenant and the other institutional controls and monitoring requirements
described in the DTSC RAP, donot present an unacceptable threat to human health or safety or
o the environment,

1.7 The City’s General Plan currently identifies the land use for the Open Spesce
Parcels a5 Open Space General, and the City’s Zoning Ordinanes identifies the pareels as0$
{Open Space). Najther the Genaral Plan northe Zoning Ordinance prohibit all of the Prokibited
Uses.

wdhm
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1.8 The Department circulated a draft Remedial Action Plan, together with a drafi
Eavironmental Impact Report pursuant to the California Eavironmenial Quality Act, Public
Resources Code section 21000 er seq., for public review and comment. The final Environmental
[mpact Report was certified by the Department on December 19,2001, and the final DTSC RAP
was approved by the Depariment on Januaxy 29,2002,

1.8  The DTSC RAP requiresthe preparation of a Contingency Action Plan to set
forths the procedures that shall be fellowed if Excavation Acrivities (as defined in paragraph 2.3
below) are carried our in any Restricted Areas. The Contingency Action Plan is subject o future
amendment. A copy o rhe current Contingency Action Plan dafed June, 2004, and approved by
the DTSC is on file with DTSC and the City. Any amendments to the Contingency Action Plan
that are approved by DTSC will also be maintained on file by DTSC and the City. Copiesofthe
Contingency Action Plan and any emendments to the Elin canbe obtained from the Cily at the
address set forth in paragraph 7.4 below,

1.10  The DTSCRAP requires that the Restrictad Axeas be monitored and mainteinec
to ensure the effectiveness of the remedial actions at the project site. The cperation and
maintenance (Q&M) activities to be ineluded inthe Operation and Maintenance Plan (“O&M
Plan™} nclude erosion control, slope siability monitoring and wetlands midgation and other
monitoring requirements. The Q&M Plan is subject to future amendment. A copy of the current
Q&M plan dared June, 2004, and approved by the DTSC is on file with DTSC and the City.
Any amendments to the O&M Plan thar are approved by BTSC will also be maintained on file
by RTSC and the City. Copies of the O&M Plan and any amendmentsio the Plan canbe
obtained from the City a the address set forth in paragraph 74 below.

111 The O &M Plan and Contingency Action Blan shall be implemented pursnast to
an Operation and Mainwoance Agresiment. The O p t10 n and Maintenance Agreement is
subject to furure amendment  The Operations and Mainienance Agreement is expected tobe
executed on Or about June 23, 2004. The Operations and Maintenance Agreement and my
amendments fo the Agreement will be maintained on fileby DTSC and the City and can be
obtained from the City at the address st fiwth in paragraph 7.4 below-

1.12  The parties enter into this Covenant pursuant to Civil Code section 1474, Health
and Safety Code section 25222.9 and Health and Safety Code section 25355.5(8)IXC). ‘
Pursvant to Civil Code section 1471(c), the Departunent has determined that this Covenant i
reasonably necessary to protect present or future human health and safeiy or the environment as
azesult of the potential presence of hazardous materials, as defined in Health and Safety Cude
section 25260, inthe Restricted Areas. The Department has also determined that such protection
is part of the remedy contemplated in the RAP. The Parties therefore intend that the use ofthe
Resmicted Areas be restricted as set forth in this Covenant to protect human health, safety and

the environment.

ARTICLE 2
DEFINITIONS

20 D-1Roads. “D-1 Roads” shall have the meaning given inparagraph 1.4 above.

“5-
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2.2 Curpently Paved Land Bridge Road. “Currently Paved Land Bridge Road” shall
have the mearing given in paragraph 1.3 abeve.

2.3 Excavation Activities. “Excavation Activities” means excavation or other ground-
towrusive activities in the Restricted Areas that would require any digging or other penetration of
the land surface that involves: (1) the displacement of 10 cabic feet or more of sofl within one
foot of the surface on any portion of the Resuicted Areas located in Open Space Parcels, (2) any
penetration to a depth greater than one feot on any portion of the Restricted Areas located in
Open Space Parcels or (3) any penetration beneath the aggregate base that underlies the asphalt
and concrete surfaces of the Currently Paved Land Bridge Road or the Restricted D-T Sueet
Area.

24  Qccypani(s). “Ocecupants” means Cuners and any person or enkity enutled by
ownership, leasehold, or other legal relationship to occupy any portion of the Restricted Areas.

2.5 Open SpeceParcel(s). Each of the parcels described hrparagraph 1.1 aboveis
referred to herein individually as a “Open Space Parcel” and collectively with others of them as

“Open Space Parcels.”

2.6  Cwner(s) “Owner(s)” means the Covenantors and each of their successors in
interest, incloding heirs and assigns, who at any #irre hold fee title vo all or any portion of fe
Resiricred dreas.

2.7  Prohibited Uses. “Prohibited Uses’" means the activities prohibited on the
Restricted Areas pursuant to paragraph 4.1 below.

2.8 Restricled Areas. ‘Restricizd Areas” means the Open Space Parcels (but
excludingthe Open Space Access Pathway), the Restricted D-1 SireetArea and the Currently
Paved Land Bridge Road.

29  “Resuicted D-1 Soeer Area™ shall have the meaning given in paragraph 1.4
above.

ARTICELE 3
GENERAL PROVISIONS

3.1  Reswictions to Run with the Land, This Covenant sets forth protestive provisions,
covenants, restrictions, and conditons (collectively referred o as “Restrictions™), subject to
which the Restricted Areas and every portion thereof shall be improved, held, used, occupded,
leased, sold, hypothecated, encumbered, and/or conveyed. Each and every Resmiction: {ajrums
with the land purstant fo Health and Safety Code sections 25222.1 and 2535551 and
Civil Code section 1471, (b) inures to the benefit of and passes with each and every portion of
the Restricted Arcas, (¢) is forthe benefit of, end is enforceshleby the Depariment, and (d) is
imposed npon the Restricted Areas intheir entivety unless expressly stated asapplicable onlyto a
specific portion thereof,

32  Binding ypon Ownersy/Qccupants, Pursuent 1o Health and Safety Code sections
252221 and 25355.5(2)(1)(C), this Covenant binds all Owners, Qccupams and their agents and

-6 -
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employees. Pursuant 10 Civil Code section 1471, this Covenantbinds all Owners, Occupants
and any other person having any interest 12 any portion of the Restricted Areas derived through
any Owner of the Restricted Areas or any portion thereof. Pursuant to Civil Code section
1471(b), all Successive owners of the Resicied Areas or any portion thereof are expressly
bound hereby for the benefit of the Department.

e of the Presence of Hazardous Substance. The Owner of the
Reswioted Areas or any partmn thereof shaii pnor to the sale lease ot rental of any portion of
the Restricted Areas by thar Owner, give written notice that there is reasonable cause to believe
that OF may be present in the soils below the surface of the Restricted Areas to the buyer, lessee,
orrenter ofthe Resuicted Arep, as required by Health and Safety Code section 253597, Owners
shall structure any leases or remtals of the real property so that this notice requirement appliesto
all subleases and rental agreements

4 ) 1 into Deeds, Leases and Fasements.  The Restrictions set forth
herein shall be mcotpomted by refemce in each and a.ll deeds, leases and subleases for any
portion ofthe Reswicted Areas and in all easements or other instruments thar grant any third
party theright fo engage in any Excavation Activities in Resuicted Areas. Forthexmore, each
Owmner or Oceupant shall include in any inswrument conveying any interest in all or any portion
of the Restricied Areas, including but not imited to deeds, leases, easements and inorigages, a
notice which is in substantially the following form:

NOTICE: THE INTEREST CONVEYED HEREBY 18 SUBJECTTO AN
ENVIRONMENTAL RESTRICTION AND COVENANT TORESTRICTUSE CF
PROPERTY ,RECORDED IN THE OFFICE OF THE RECORDER, COUNTY (F
SOLANG, STATE OF CALIFORNIA ON JUNE __, 2004, INBOOK _, PAGE _, N
FAVOR OF AND ENFORCEABLE BY THE CALIFORNIA DEPARTMENTCF
TOXIC SUBSTANCESCONTROL.

35  Convevance of Restricted Breas, The conveying Owner shall provide notice to
the Department nok later than thirty (30) days afier any conveyance of any ownership inferest in
the Restricted Areas (excluding mortgages, liens, and other non-possesseryencumbrances). The
Depantment shall not, by reason of this Covenant, have authority to epprove, disapprove, o
otherwise affect proposed conveyance, except as otherwiseprovided by law, by administrative
crder, or by a specific provision of this Covenant.

41  Prohibited Usss. The Restricted Areas, or any portion thereof, shall not be used
for any of the foltowing Prohibited Uses:

(a3  aresidence, inchuding any mobile home or factory built housing,
constructed or installed for use as regidential human habitation;

{b)  ahospital for humans;

(¢} . apublic or private school for persensunder 21 yearg of ags
T -
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(d) a day care center for children;

€ _ parkactvities and facilities ofa type requiring construction of equipment
or facilivies that would require Excavation Activities in Restricted Avess,
including, by way of example, tor lots, play lots, playgrounds, playfields and par
course equipment;

{f)  camping;

gx construction of any swusture (as defined in Section 220-5 of the 7998
ifornia Building Code, attached hereto as Exhibit C) to be used for commercial
or industrial purposes; or

(h)  Excavation Activides [unless performed in accordancewith section 4.3
herein].

42  Soil Management. Thesoil managemment setivities that the DTSC RAP requires
to be performed within the Restricted Areas include erosion control, slope stzbility monitoring,
wetlands monitoring and mitigation, and menitoring for unautherized or improperly performed
Excavation Activities. Seil management activities shell be performed pursuantto the Operation
and Maintenance Agresment referred to in paragraph 1.1 above.

4.3  Excavation Activifies. Excavation Acnvivies shall be suthorized or undertaken in,
accordance with the requirements sef forth in paragraphs4.4 through £.7 herein

44  Awhorization to Proceed. The Contingency Aevion Plan describes palicies,
permit requirements, internal procedures and other controls that the City will use o ensure that
Excavation Aciivities in Restricted Areas by City employees, City Contractors or third parties
have beenpropesly authorized and that the persons who will conduct the excavation have been
Imade aware of the procedures that the Contingency Action Planrequires be followed for
excavation in the applicable Restricted Area. The City has agreed in the Operations and
Maintenance Agreement to use these tols (“Autborization Teols") in processing approvals ar
permits for Excavation Activities in Resricted Areas.

45  Contingency Action Blan. During any Excavation Activities ip a Restricted Area,
the Owner of such Restricted Area shall comply with all ofthe requirements of the then current;
Contingency Action Plan referved toin paragraph 1.9 above,

46 ity Notice to DTSC Regardine Changes to Awthorization Tools. The Ciy shall
rotify DTSC in writing at the notice address set forth in paragreph 7.4 = least thirty (30}days
prior to any proposed change to the Awthorization Tools and shall obtainthe DTSC"s written
approval before implementing sueh proposed change.

4.7  City o Report to DTSC, Beginning i the first fult calendaryear afferthe
Covenant is executed, the Cily will file a written report with DTSC as required by the O&M Blan
and the Operations and Maintenance Agresment providing information 1o DTSC regarding any
approvals or permits the City has granted to conduct Excavation Activities hRestricted Areas,

-8
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the approximate volume of materials remeved during Excavation Activities, a description of any
OFE items thar were detected and the treaument or disposal method used for the OF items.

48 R8s N Us iem Zoming . An Owaer shall nor reguest,
support or amhonze any chzmge in the Iamd use demgnatmn or zoning of the Restricted Areas that
is inconsistent with the Prohibited Uses unless the writien approval of the DTSC is obtained;
provided. however, that this paragraph 4. & shall not be interpreted to preclude the City fom
carrying out any legally required action, including (but not limited 10} processing batlot
initiarives relating vo changes in land vse designations or zoning in the mermesrequired by
applicable law,

49 A cpartment. The Department shall have reasonable right of entry and
access to the Resmctcd Areas for inspection, monitoring, and other activities consistent with the
purposes of this Covenant, as deemed necessary by the Department in order 10 protect the public
health or safety, or the environment. Deparmment persornel who enter the Restricted Areas for
these purposes shall comply with all reasonable security, safefy, and sanitation measures
specified by the Owner.

410 Acce dementing O intenance. The entity or person
responsible for ampkemesmﬂg the eperatmn and Mammmuca Agrmment shall have reasmnzble .
right of entzy and accessto the Restricted Areas for the purpose of implementing the Operation

d Maimenance Rgpesment until the Department detexmines that no further Operation and
Maindererceis required. The entity or personimplementing the Qpevation and Maintenance
Ageement shall comply with all reasonablesecurity, safety, and sznitation measures specified
by the Owner.

411 _l_ ;;_.g eripren { itord Ag_‘ t'h 'Ehefaﬂomng
reswictions shall apply 1o all Gwnezs and Occupams of the Restricted Areas:

@  Actvities that may disturb the envirenmental meonitoring sampling points
{e.g. excavation, grading, removal, wenching, filling, earth movement, or mining)
shall not be permitted on or within 100 feet of any sarpling point locared in the
Reswicted Areas without priog review and approval by the Departreent. The
Department shall respond to requests for such appmvai within twenty (20) days ot
a wriften request. Notwithstardirey the foregoing, in the event of an emergency
situarjon which requires more rapid action to protect public health and safety or
the environment thenthe foregoing process would allew, such prior approval
shall not be required. % such circumstance, the City ox other Owner ofthe
affected Restricted Aveas shall endeavorto give telephonic notice o the
Deparment as promptly as reasonably possible.

(b) Al uses and developmens of the Restricted Aveas shall preserve the
integrity and physical acoessibility of the environmental monitoring sampling
points.

¢/  Environmental monitoring sampling points located within the Restricted
Areas shall not be altered without written approval by the Department.

-
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(d)  The Owner or Occupant shall notify the Department of each of the
following; {i) the type, Geatses location ana estimated date ofany damago any
environmental monforing sampling point located within the Owner's portion of
the Restricted Areas and (ii) the type and dete of repair of such damage.
Notification to the Deparunent shall e made asprovided below within ten (10)
working days of both the discovery of any such disturbance and the completion of
any repairs. Notification of the discovery shall include aschedule for
implementing repairs. Repairsshall be completed within 30 days ofdiscovery
unless a longer time is authorized In writing by DTSC. Timely and accurate
notificationby any Owner or Occupant shall satisfy these requirements on behalf
of all other owners and Gecupants.

ARTICIE 5
ENFORCEMENT
5.1  Enforcement Failure of my Covenantors or anmy Owner or Goagent: to comply

with any of the Reswrictions specifically applicable to it shall be grounds for the Departmentto
require that the breaching Covenantor or Owner or Occupant: (1) cease and remedy any
Prohibited U of the Restricted Areas; (2) mxEifly or remove any Improvements installed or
used for any Prohibited Uses (“Improvements™ herein shall mean all buildings, mads, driveways,
park facilities and paved perking areas) constructed or placed upon any poriion of the Resericted
Areas in violation of the Restrictions and (3) cease and remedy any Excavation Activities not
performed in accordance with paregraph 43 herein. Violation of #his Covenant shall be grounds
for the Department 10 file civil or eriminal actions as provided by faw.

&1 Variance. Covenantors, or any other aggrieved person, may apply to the
Department for a writben variance from the provisions of this Covenant. Such application shall
be made and processad in accordance with Health and Safery Code section 25233,

6.2  Iermipaton. Covenanfors, or any other agorievedperson, may apply to the
Department for a termination ofthe Restrictions or other rexms o fthis Covenant as they spply 10
all or any portion of the Restricted Areas, Such application shall be made and processed in
accordance with Health and Safety Code seotion 25234.

6.3 Term. Unlessended in accordance with the Termination paragraph above, by
law, or by the Deparunent I the exercise of its discretion, this Covenant shall contions in effect

it perpetuity,

ARTICLET7
SCE OuUs

7.1 No DedicationTmiended. Nothing ser forth in this Covenam shall be construed
to be a gift o dedication, or offer of a gift or dedication, of the Restricted Areus, ar any pertion
thereof to the general public or anyone else for any purpose whatseever.

=10~
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7.2 Doparyment References. Al referencesto the Deparument incluede successor

agencies/departments or other successor entity.

7.3  Recordation  The Covenantors shall record this Covenant, with al! referenced
Exhibits, in the County of Soleno within ten (10) days ofthe Covenantors® receipt of a fully
executed otiginal and provide proof of recording to the Deparmert within ten (10) days . The
Department shall notify the Benicia Planning and Building Department of the recorded covenant
pursuant fo Health and Safety Code section 25220(d).

74  Noticess Whenever any person gives or serves any Notice ("Notice™ as used
herein includes any demand or other communication with respect 1o fhis Covenant), each sach
Notice shall be in writing and shall be deemed effective: (1) when delivered, if personally
delivered 1o the person being served or 1o an officer ofa corporateparty being served, or (2)
three (3) business days after deposit in the mail, if mailed by United States mail, postage paid,
certified, return receipt requested:

Notice to City:

City of Benicia

Auention: Ciiy Manager and City Attornay

250 Bast L Street

Bemicia, CA 94510

Telephone Number for Telephonic Notices: 707-746-4200

Notice to DTSC:

Northern California operations

Office of Military Facilities

Department of Toxic Substances Control

3800 Cal Center Drive

Sacramento, California 95826

Arm: Rizgar Ghazi, Project Manager for Tourtelot Cleanup Project
TelephoneNumber for Telephonic Notices: (916) 255-3610

Notice to USACE:

Uhnited States Army Corps of Engineers

Attention: John Esparza

1325 J Street

Sacramento, CA 95814-2922

TelephoneNumber for Telephonic Notices: 916-557-5100

Notice to PBH, Cranite and FNP (while PBH retzins ownership of any
Restricled Avea):

Pacific Bay Homes, LLC,
Granite Management Company and
FN Projects, Inc.

-11-
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Attention: Southampton Hilis Project Manager

Suite 500

4041 MacArthur Boulevard

Newport Beach, CA 92660

Telephone Number for Telephonic Notices: 949-440-7200

Any parry may change its address, telephone number or the individual to whose atrention a
Notice 18 to be sent by giving written Notse in compliance with this paragraph.

7.5 Partial Invelidity.  If any poréion of the Restrictions or other term set fxth
herein is determined by a court of competent jurisdiction to be invalid for any reason, the
surviving portions of this Covenant shall remain in full force and effect as if such portion found
invalid had not been included herein

Stattory References,  All staratory references include successorprovisions.

7.6

7.7 Authority to Bind Party.  Each signatory to this Covenant certifies that he or she
is fully authorized by the party he or she represents to enter info this Covenant, 1o execuseit on
behalf of the party represented and legally to bind that party.

7.8 Cownterpants.  This Covenantmay be executed in two or more counterparts,
each of which shall be deemed an original, but all ofwhich wgether shall constitute one and the
same instrument. The parties authorize each other to detach and combine original signature
pages and consolidate them info a simgle identical original. Any one of such completely
execured counterparts shall be sufficient proofof this Covenant.

IN WITNESS WHEREOF, the undersigned have duly executed this Covenantas of the
day and the year first hereinabove set forth.

PACIFIC BAY HOMES ,LLC, a Delaware

Richard Lewnau
Iis Vice President
GRANITE MANAGEMENT FN PROJECTS, INC.,, a California
@ON’ a Drelawagd corporation o :
By -——/ Acie By g Wm
Richard Lewnaun Richard Lewnau
s Vice President Its Vice President

-12-



JUN-33-04 1828 FROM:PACIFIC BaYy HOMES

CITY OF BENICla

or Qe

-E Hickson, City Manager

APPROVED AS TO FORM;

ot atte, C\ Pl

Heather McLaughlin, City Adorney

ID:7G7 745 3E75 PAGE

DEPARTMENT OF TOXIC
SUBSTANCES CONTROL

By:

Printed Name:

its

Tide

isjfza



JUN~Z2-84 1@ :-28 FROM:-PACIFIC BaY HOMES

CITY OF BENICIA

By:
James R. Erickson. City Manager

APPROVED as TO FORM:

Headier McLaughlin, City Attorney

ID-7B7 145 3675 PAGE

DEPARTMENT OF TOXIC
SUBSTANCES CONTROL

By: WWJ_ o .

Printed Namer Fredsotafe § Moo

Its Cc’l:a{:; M:CG c)‘fa H:?ﬁuwﬁr
Title R
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STATE OF M 1EH /ﬁf?/lj
COUNTY OF Lo fp 7 /B
On_Jouie ] ;f:w%efmme (2h06 . PeremPh_Nerhly LoBrie

Mere snd Title of Officer .
personally appeared [ Za‘ CHRED é O8IV 2% z. N

Mamads) of Sipnen(s) '

.. personally known 10 me -or- ___ proved to me on the basis of satsfhctory evidence 1o be the
person(s) whose name(s) isfare subscribed to the within instrument and acknowledged w me that
he/shefthey executed the same in his/her/their authorized capacity(ies), and that by his/her/their
sagnature(s} on the i insgrument the person(s) or the entity upon behalf of which the person(s)

WITNESS my hand and official seal.

Signane of Notary Pablic.
GALE A POTEWPA
Notary Public, Macumb County, Michigan
Actrg in Wayne Goury
My Cemmission Exgires Sepbsmber 17, 2007

STATE OF llieHismnl
COUNTY OF /R YAJE,
ﬁwfm me,

Narne and Title of Officer

personally appeared ___f& [EHRED AEr IR ) ;

Name{s) of Sigoen(s)

. personally known to me -0v- __ proved to me on the basis of satisfactory evidence to he the
person(s) whese name(s) isfare subscribed to the within instramens and acknowledged 0 me that
he/she/they executed the Same in hissher/their authorized capacity(ies), and that by histherftheic
signamre(s) on the insuament the person(s) or the entity upon behalf of which the person(s)
acred, executed the instrurment.

WITNESS roy hand and officiai seal.

3 Lh Q:"}” .

Y,
R . a,z
IR~ B ARSA Sighatart of Notary Prbic.
fof w3 pISEAL] GALE A POTEMPA
L2 T 0z Hotary Fublic, Macomb Coun, Mm
FE e SR Acting in Wayna Gaumy
.:’.a.o:"}:"- ‘ N _:."S:;\'\:':"‘ By mm}g&iﬂn Exp.ras Sagtam‘aar 1? b 31

LR AL R 1 N

‘e "f Tt

7, y-
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STATE OF [ edie A’A/
COUNTY OF ___ [t/ 7 y,x I3
OHMM before me, WGm £. Jﬁ? '—Pﬂ’f:ﬁﬁ? 7'}

e and Title of Oifinesr
personally appeared JQJ EHAED Aﬁttj D

Mame(s) of Sianesisy
__personally known to me -or- __ proved 1o me on the basis of satisfactory evidence 1o be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/shefthey executed the same in his/hertheir authorized capacity(ies), and that by ‘his/hex/their
signamure(s) on the instrument the person(s} or rhe entity upon behalf of which the person(s)
gTe mcecuted the instrument.

WITNESS my hand and official seal.
) Folops
Sigwatert of Nowry Pobhe.
GALEA. POTEMFA
L MWSE Nomry Publiz, Mecomb County, Mmhzgan
e gt
e OF S My Commission Espires Segtamber t7, 2007

COUNTY oF

On before me, s
Mame and Title of Cfficer

personally appeared »
Name(s) of Signet(s)

. personally known to me ~or- __ proved 1o me on the basis of satisfactory evidence to ba fhe
person(s) whose name(s) is/are subseribed to the within instrument and acknowledged w0 me that
he/shefthey executed the same inhis/her/their suthorized capacity(ies), and that by his/er/their
signature(s) on the inswument the person{s} or the entity upon behalf of which the person(s)
acted, executedthe instrument.

WITNESS my hand and official seal.

Signapre of Notary Public,
{SEAL]

-15 -
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STATECE ol fornia

COUNTYOF Splarmnd

On O{g{;z.;?@oa’i before we, _L)ione,

person(s) whose name{$)ware s&absmbed to the wdhln mstrmnent and ackmwledged im e m
hefshre/they executed the Seme Inhisfer/helr authorized capacity(ies), and that by-hisfrerithe
signature(s} on the instmaneny the person(s) o the entity upon behalf o fwhich the pea-son(s}
acted, execued the instrument.

STATECE
COUNTY OF

On before ma, »

Mame and Tide of Qe

petsonally appeared

Naineis) of Sigaw(sy
- personally known fo me -or- __ proved to me on the basis of satisfactory evidenceto be the
person(s) whose name(s) is/ere subscribedto the within instrument and acknowledgedto me that
he/she/they executed the same in bisher/their authonzedcapamty(ms) and that by bisherftheir
signanmre(s) on the instrument the person(s) orthe enriry upon behalf of which the person(s)
acted, executed the Instromenr,

WITNESS my band and official seal.

Signeanire of Notary Pubilic.
[SEAL]
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Namets) of Signertsy
L/ Personally known 10 me ~0r- __ proved to me on the basis of satisfactery evidence to be the
person(sywhose name(syis/zz subscribed 1o the within instument and acknowledged to me that
he/shalhey executed the same in histhesttheir authorized capacity(iesy-and that by his/herfeheir
signature(sh-en the instrument the person(s) or the entity upon behalf of which. the person(s)
asted, execufed the instnomem.

WITNESS my hand and official seal.

[SEAL]:
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EXHIBIT 8

LEGAL DESCRIPTION
Real property 10 the City of Benicia, County of Solano, State of Catifo;-nia, described as follows:

Beginning at the most southedy corner of said Tract A, $2id point of beginning alse being an
angle paint on the westerly tine 0f the Borges Ranch 2§ saki Ranch is shown on a Record of
Survey filed in the Office of the Caunty Recorder of Sofeng County, Califomia, 2 December, 1960
in Book 7 of Surveys ar Page 57, said point of beginning 2l50 beinga point on the northerly tine
of a parcel ofbnd acquired by Benicls Associates ¢f California and Washington by Deed recorded
21 July, 1361 i Book 1090 of Official Recordsaf Solana County, Califomia at Pags 597,
Instrument N, 15737; thence along the northerly line of said Benicla Associates, North 6G° 181
West, 2015.64 feet; North §2° 07 West, 844,14 feet; North 61° 23 Wast, 1281.72 fest; and
North 60° 25" West, 79.20 feet o the easterly line of 2 parcel of 1and acquired by Anthony Borges
by Deedrecorded 25 November, 1941 in Book 251 of Official Records of Sefano County,
Californiaat Fage 42, Ingtrument Mo, 11152; thenee along said essterly ne North 26° 007 East,
130.00 feet; North 24° 25" £ast, 2244.00 foef; thence Marth 247 177 East, 1306.°70 feel o g poing
approximately 100 feet South of Lake Hermun Road, also knawn as County Road Fo. 133; thence
Bouth 88° 34' 28" Best, 1058.01 feet; Souch 66" 25" East, 1725.00 feer; South 81° &' East,
1500.00 feet; South 68° 00" East, 1760.00 fiter; South 55% 4% East 1065, 00fest © the westerdy
line of that parcel of Jand acquired by Benicia Assadates of Califomia and Washington by Deed
recorded 29 May, 1962 inGook 1143¢f official Records of Solano County, California at Page 155,
nstrument No. 13453; thence along ssid wasterly line South 5° 06" East, 642,92 feet; South 34
44 East, 791.34 feet thence leaving sid westerly line South 53% 44" Wes, 116.49 foet o fhe
mast easterly comer of Tract 4 as said Tract is described & the Deedrecorded 1 August, 7950in -
Book 546 of Official Records at Page 481, Instrument No. 9821, Selano County Reconds; thenre
alohg the bounds of said Tixt: 4, South 85 42 West, 222.00 feet; North 51° 2 West 244.00
feer; North34® 30" West, 282,00 feat; North 51% 42° West, 426,00 feet; South 23° 13 West,
297.00 feet;South 72¢ 10 East, 274.00 feet; thenoe South 28° 36° East, 658.33 feetto the mest
southedly paint of said Tract 4, being also & point on the boundsry line of a parcel acquired by
Beniia Assuciates of Calfornia and Washington by Deed recorded 3 Quinber, 1961 inBook 1202
of Official Resords of Selanc County, California, 2t Page 70, Instrument #o. 21860; thence along
the bounds of said Benida Assotiates Parcet South 54° 44" West, 229.81 feet; North 53° 16°
West, 627. 65faet; North 72° 21° West, 912.12 feet; South 32° 23 West, 31.02 feet; South 27°
37 East, 547.80 Fost South 31° 45° West, 837.54 feef; South 38% 05 Easr, 260.04 Feet; thenoe
South 24° 35! West, 652.34 feet b The northerly fine of the hureinbetors referred to Rewed of
Survey; thence along the nomheasterly ine of said Record of Survey North 60° 20" West 370.92
feet; North 63"16' West, 239.58 foet North 60° 53 West, 1075.24 feet; fance South 250 400
West, 1320.00fcefto the pointof beginning,

EXCEPTING THEREFROM:

That portiondeeded 10 Firgt Nationwide Bank, recdrded January 3, 1930 as Instrument No. 90-
488, Qfficial Records, further describad as follows:

From the point of beginning, said point kKing the southerdy terminus of ihe line designated 55 "N,
259 19 27 E 691.73" on the Record of Survey fled June 24, 1981 in Book 15at Page 72 of
Surveys, Solano County Records, along the northwesterdy line of the 110.010 acre parcel as
showen on said Record of Survey North 25¢ 19 02° East, 631,73 feet; thence, North 57° 20" 587
West, 259.81 feet; thenoe, North 32° 29° 02v Esst, S51.81 feet; thence, leavingsaill
northwesterlyline South 79° 36" 00" West, 68.44 Tect dhence, South 37° 00 00" West, 137.00
feat; thence, South 64° 00' 00" West, 80.00 feet; thence North 88° 20 (0™ West, 256.70 feat;

Page L of 2



IRD:7@7 745 28BTE PAGE 21724

JUN-23-04 10:37 FROM:PACIFIC BAY HOMES

BEXHIBIT &

LEGAL PESCREPTION
Real property in the Ciey of Banicia, County of Solano, State of Califarnia, described as follows:

Beginning at the most southerly comer of said Trat A, said point of beginning alve heing an
angle paint on the westerly line of the Borges Rench &S sai¢ Ranch is shown on a Record of
Survey filed in the Office of the County Recorder of Sofang Counvy, California, 2 Decomber, 1960
w Book 7 of Surveys ar Page 57, said point of beginning also beinga polnt on the northerly fine
of a parcel offand acquired by Beniciz Associatas of Catfifornia and Washington by Deed recomdsd
21 July, 1261 I Book 1090 o Officisl Records of Soleno County, California at Page 597,
Instrument Xo. 15737; thence along the northerly tine of sald Banicla Associates, North 606° 16
Wast, 2015,64 feet; North §2° OF West, 844.14 feer; North 81* 23 Wesr, 1281.72 fect; and
North 0™ 25 West, 79.20 feet to the easterly line of a parcel of land acquiredby Anthony Borges
by Deed recorded 25 November, 1941 in Sook 251 of Offical Records ofSelaro County,
California at Page 42, Instrument Y. 11152; thenoe along said easterly fineNorth 26° 00" Basf,
130.00 feet; North 24° 25" Fast, 2244.00 feetf; thence North 24° 177 East, 1306.70 feet to a poin
approximately 100 Foet South of Lake Herman Road, 2iso imown as County Read ¥, 133; thence
South 88° 3¢' 28" East, 1058.01 feel; South 667 25" East, 1725.04 feet; Sauth 51° 20" East,
1500.00 footy Sauth 68° 00 Bash, 1760.00 foer; South 55 25 East, 165500 feet 10 the westerly
line ofthat parce! of land acquimed by Benicis Assoriates of Calfformnia and Washington by Deed
recorded 29 May, 1962 in Book 1143 of Official Records of Sofano County, Californiar at Page 158,
Instrument Ne. 13459; thence along said westerly tine South 57 05* East, 642, 92 fesl: South 34°
14 Fast, 79734 feot; thanee leaving swid westerly line South 53° 45* West, 11649 fest W the
most easterly comer of Traot 4 as said Tracr iS described in the Deed recorded 1 August, 1950 in -
Bonk 540 of Officiat Records at Page 981, Instrument No. 9821, Solang County Reconds; dence
along the bounds of said Track 4, South 85° 42° West, 312,00 feet; North 51° 3 West, 24480
feer; North 34 30" West, 282 0(f fect, North 61° 42" Wast, 426,00 feet; South 23 13 West,
297.00 feet;Bouth 72% 10" East, Z74.0D feet; thence buth 28° 36" Ead, 588.38 feet o the most
southerdy point of said Tract 8, being also a pointon the boundary ling of 2 parcel acuired by
Ranicia Associafes of California and Washington by Deed recorded 3 Ochdber, 1961 InBook 3103
of Official Records of Solane Courty, California, 3t Page 70, Inskument Mo, 27680; thenos aong
the bounds of said Banicin Assodates Parcat buth 54° 44° West, 220-81 faat; North53° 16
West, 627.66 feel North 72 21" West, 912.12 feot; South 32% 5 Wease, 37.02 feet: South 27
37 Bast, 597.80 Feg; Soudh 317 45 West, 837.54 fect; South 58% 05 East, 260.04 feer; thenoe
South 24° 35 Wase, 652,34 fesy by the northerly lint of the bereinbefiore refemed 6o Record of
Survey; thence along the northeasterly line of said Record of Survey North 40° 20" Wese, 370.52
Feet: North 537 16" west, 239.58 teet; Marth 60™ 53 Waest, 1075.14 feet; thance South 28° 40
Yeat, 1320.00 fest to the paint of beginning,

EXCEPTING THEREFROM.

That portion deedad {o First Nationwide Bank, recorded January 3, 199 as Instrament o, 90-
466, Offical Revords, further daseribed as follows:

From the peint of beginning, $aid poirt being the southerly terminus of the Ene designated a5 "N,
25% 197 02" E., 691.73" on the Record of Survey piled Jung 24, 1981 in Book 1521 Page 72 of
Surveys, Solano County Records, along the nerthwesterly fine ofthe 110,010 acra partel as
shwn on said Record of Survey North 25° 19F (F East, §91.73 Tect; thence, North 572 2iF 58°
West, 259.81 feet; thenoe, Napth 322 26 027 Fast, 561.81 foet thence, leaving said
northwestarly line South 78" 36' 00" West, £8.44 feat thence, South 37° 00 00" West, 117.00
fest; thence, South 64° 00° 00" West, 80.00 feet: thence North 88° 20° 00" Wese, 256.70 feet;

Page 1 of 2
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‘hence, South 72° 06" 00° West, 214.36 feer; thence, South 377 00700" West, 100.00 feet;
chence, South 46° 00" 00™ Wesz, 295, 00fase; thance, buth 50° 07 S7* West, 335.03 Feets
thence South §3° 307 G0 West, 70.00 Feat; thence South 87° 20 00" West, 60.76feet 10 a poing
on the northeasrerly line of the 505.244 acre parcel as shown on the Rewwrd of Survey filed
December 2, 1960 i Book 7at Page 67 of Suwveys, Selang County Records; thence. along said
norcheasterly fine South 60° 07 15” Fast, 534.61feer; thence, South £2° 50° B East. 239,50
feer; thence, South 38° 54' 15" East, 370.52 feet to the point ofbeginning.

ALSCQ EXCEFTING THEREFROM:

Al thae portion of the following destribed property thar fes within the herein above deseribed
propenty, a5 follaves.

Beginning at the mosy easterly comer of Lot 123 of "Seuthampisn Unit C-7° &8 shown in Book 57
of Maps at Page 17, Soland County Records, chence along said "Sowthampton, Uit (7" North
097 11" 35" Wesy, 409,56 feer; thenceleaving sid Subdivision North 39° 20 30 East, 75.00
feet; thence Nord 50° 307 37 West, 198.94 feec; thence along the arc of & curve w ¢ae sight,
the radius point of which bears North 39 207 30° Easy, 30.50 Fet, through a central angle of
39 30%, an arclengdt of B2.51; chance atong the arc of 8 reverse corve wrthe laft, the
radius point of which bears Norh 14 29" 00 East, S90.50 feet, through a centret angle of 17°
47 577, an are length of 183.44 Feet, thence North 86° 41' & East, 116.50 feer; thenca along  +
the arc of 3 curve to the right, the radius pointef which bears buth 03° 18° 57" East, 340,50
faex, through 2 central angle of 127° 10' 54, an arc length of 775,80 feet; chence South 33° 5¢°
57" Wem, 23444 Fect, 10 3 paint on the noctherly dght of way of Rose Diive as shown in Book
&1 of Maps &t Page 92, Sgleno Counaty Records; #henee westerdy along the are of 2 curve D the
JaRt, the radiug puing of which bears South 319 12" 38° Wesr, 572.00 feer, through a central angle
of 17° 50° 237, anarc tengeh of 178.10 fesr; Mhencelonds 76° 37° 45" Wesk, 174,37 feet I the
poitt of heginniag, comaining an arey of 7.845 wtres, MO o less,

APN: DE3-220-080
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EXHIBIT C

Under Section 220-S of the 1998 California Building Code, a “Structure” is that which is
built or construcied, an edifice or building of any kind, or any piece of work anificially built up
or composed o f parts joined together in some definite manner.

SHONILEOHIHIILLY
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Government Code 27361.7

I certify under penalty of perjury that the notary seal on the
document to which this statement & attached reads as

follows :

Name of Notary __ DWNE oama( -

Commission Number (UBtot>

Commissioned in [otews Caortay

Date Commission Expires 515 -0

Vendor ID number M4

(l

Date: _&- 25-ov ¥ \

By:
7&-@1:& «::_Qf’r"f /uzﬂﬁ (

Firm Name (If any)
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