October 14, 2008 - Special Meeting
BENICIA PLANNING COMMISSION
CITY COUNCIL CHAMBERS

SPECIAL MEETING AGENDA
Tuesday, October 14, 2008

7:00 P.M.

I. OPENING OF MEETING

A. Pledge of Allegiance
B. Roll Call of Commissioners

C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of each
member of the public is posted at the entrance to this meeting room per Section 4.04.030 of
the City of Benicia’s Open Government Ordinance.

Il. AGENDA CHANGES AND DISCUSSION

lll. OPPORTUNITY FOR PUBLIC COMMENT

A. WRITTEN
B. PUBLIC COMMENT

IV. CONSENT CALENDAR

Consent Calendar items are considered routine and will be enacted, approved or adopted by one
motion unless a request for removal for discussion or explanation is received from the Planning
Commission or a member of the public by submitting a speaker slip for that item.

*Any Item identified as a Public Hearing has been placed on the Consent Calendar because it has not
generated any public interest or dissent. However, if any member of the public wishes to comment on
a Public Hearing item, or would like the item placed on the regular agenda, please notify the
Community Development Staff either prior to, or at the Planning Commission meeting, prior to the
reading of the Consent Calendar.

A. Approval of Agenda
V. REGULAR AGENDA ITEMS

A. ZONING TEXT AMENDMENT TO AMEND TITLE 5 AND TITLE 17 BY ADDING A NEW CHAPTER 17.102
(ADULT BUSINESSES) AND NEW CHAPTER 5.45 (BUSINESS TAXES, LICENSES AND REGULATIONS) TO
THE BENICIA MUNICIPAL CODE

Zoning Text Amendment

City Wide



PROPOSAL:

The proposed ordinance would update the Benicia Municipal Code provisions regarding adult
entertainment by updating Chapter 5.44 and adding a new Chapter 5.45 in Title 5 (Business Taxes,
Licenses and Regulations) to regulate the licensing and operational standards for adult businesses. It
will also, as part of a zoning text amendment, add a new Chapter 17.102 (Adult Businesses) and
amend Sections 17.28.020 (CC, CO, CG, and CW districts — Land use regulations) and 17.32.020 (IL, IG,
IW and IP districts — Land use regulations).

Recommendation: Provide direction to City Council on amendments of Title 5 and Title 17 of the
Benicia Municipal Code regarding adult businesses.

VI. COMMUNICATIONS FROM STAFF

VII. COMMUNICATIONS FROM COMMISSIONERS

VIIl. ADJOURNMENT

Public Participation
The Benicia Planning Commission welcomes public participation.

Pursuant to the Brown Act, each public agency must provide the public with an opportunity to speak
on any matter within the subject matter jurisdiction of the agency and which is not on the agency's
agenda for that meeting. The Planning Commission allows speakers to speak on non-agendized
matters under public comments, and on agendized items at the time the agenda item is addressed at
the meeting. Comments are limited to no more than five minutes per speaker. By law, no action may
be taken on any item raised during the public comment period although informational answers to
questions may be given and matters may be referred to staff for placement on a future agenda of the
Planning Commission.

Should you have material you wish to enter into the record, please submit it to the Commission
Secretary.

Disabled Access

In compliance with the Americans with Disabilities Act (ADA), if you need special assistance to
participate in this meeting, please contact Dan Pincetich, the ADA Coordinator, at (707) 746-4211.
Notification 48 hours prior to the meeting will enable the City to make reasonable arrangements to
ensure accessibility to this meeting.

Meeting Procedures

All items listed on this agenda are for Commission discussion and/or action. In accordance with the
Brown Act, each item is listed and includes, where appropriate, further description of the item and/or
a recommended action. The posting of a recommended action does not limit, or necessarily indicate,
what action may be taken by the Planning Commission.

The Planning Commission may not begin new public hearing items after 11 p.m. Public hearing items
which remain on the agenda may be continued to the next regular meeting of the Commission, or to a
special meeting.



Pursuant to Government Code Section 65009; if you challenge a decision of the Planning Commission
in court, you may be limited to raising only those issues you or someone else raised at the Public
Hearing described in this notice, or in written correspondence delivered to the Planning Commission
at, or prior to, the Public Hearing. You may also be limited by the ninety (90) day statute of limitations
in which to file and serve a petition for administrative writ of mandate challenging any final City
decisions regarding planning or zoning.

Appeals of Planning Commission decisions which are final actions, not recommendations, are
considered by the City Council. Appeals must be filed in the Community Development Department in
writing, stating the basis of appeal with the appeal fee within 10 business days of the date of action.

Public Records

The agenda packet for this meeting is available at the City Clerk’s Office, the Benicia Public Library and
the Community Development Department during regular working hours. To the extent feasible, the
packet is also available on the City’s web page at www.ci.benicia.ca.usunder the heading "Agendas
and Minutes." Public records related to an open session agenda item that are distributed after the
agenda packet is prepared are available before the meeting at the Community Development
Department’s office located at 250 East L Street, Benicia, or at the meeting held in the City Hall
Council Chambers. If you wish to submit written information on an agenda item, please submit to
Gina Eleccion, Management Analyst, as soon as possible so that it may be distributed to the Planning
Commission.

@JAdult Business Ordinance (pdf)




AGENDA ITEM
PLANNING COMMISSION: OCTOBER 14, 2008

PUBLIC HEARING
DATE : October 14, 2008
TO : Planning Commission
FROM : Heather C. Mc Laughlin, City Attomney
SUBJECT : Amendments to the Benicia Municipal Code regarding Adult

Entertainment- Amending Chapter 5.44 (Adult Businesses) and Adding
Chapter 5.45 (Adult Business Performer License) in Title 5 (Business
Taxes, Licenses and Regulations) to Regulate the Licensing and
Operational Standards for Adult Businesses and Amending Section
17.28.020 (CC,CO, CG and CW districts- Land use regulations) and
Section 17.32.020 (IL, IG, IW and IP districts- Land use regulations) and
Adding a new Chapter 17.102 (Adult Businesses) in Title 17 (Zoning) to
Regulate the Locations of Adult Businesses.

RECOMMENDATION:

Recommend the City Council approve the amendments to the Benicia Municipal Code to update
and enhance the regulation procedures regarding the licensing and operational standards, as well
as locations for adult businesses in the City of Benicia based on the findings set forth in the
ordinance.

EXECUTIVE SUMMARY:

The existing provisions of the Benicia Municipal Code (BMC) pertaining to the licensing and
regulation of adult businesses are either outdated and should be added to or enhanced to reduce
and/or preclude undesirable secondary effects including, but not limited to, increased crime,
blighting influences in the community, decrease in property values, and the spread of sexually
transmitted diseases. Accordingly, staff and its consultant have recently completed an
exhaustive review of the legal issues relating to the regulation of adult businesses, particularly as
these proposed regulations protect public health, safety, and welfare. As a result of this research
and review process, the proposed ordinance provides the requisite balance between the City’s
interests in protecting the public safety, health, and welfare and the constitutional protection
afforded to adult businesses. Moreover, the proposed ordinance provides the evidentiary and
factual foundation required to reasonably conclude that adult business can create potentially
serious and deleterious secondary effects in the Benicia community, and therefore, the City’s
adult business regulations should be updated.

STRATEGIC PLAN:

Relevant Strategic Plan Goals and Strategies:



o Goal 1.00: Protect Community and Environmental Health and Safety
o Goal 3.00; Strengthen Downtown

BUDGET INFORMATION:

There are no fiscal impacts that would arise as a result of the proposed text amendments.

ENVIRONMENTAL ANALYSIS:

In accordance with the California Environmental Quality Act (CEQA), an Initial Study was
conducted to determine whether the proposed draft Adult Business Ordinance could have a
significant adverse effect on the environment. On the basis of that study, staff has determined the
proposed ordinance will not have a significant adverse impact on the environment and is
therefore proposing adoption of a Negative Declaration by the City Council. The Initial Study
will be circulated for the required 20-day comment period starting October 9, 2008, with the
public comment period ending October 29th.

BACKGROUND:

The City of Benicia initially adopted adult businesses regulations in 1980. On May 17, 2007, the
City Council authorized a moratorium on adult entertainment businesses to prevent the issuance
of any permits for adult entertainment businesses in order to prohibit any new adult
entertainment businesses, while appropriate regulations for such businesses were considered. On
June 5, 2007, the City Council authorized an extension of the adult entertainment business
moratorium for an additional 22 months and 15 days to prevent the issuance of any permits for
adult entertainment businesses to allow sufficient time for the Planning Commission to develop
and recommend appropriate regulations to the City Council. For the benefit of the Benicia
community as a whole, the purpose and intent of the proposed amendments to the Benicia
Maunicipal Code (amending Chapter 5.44, adding Chapter 5.45, amending Sections 17.28.020
and 17.32.020 and adding Chapter 17.102) are to: (1) mitigate and reduce the judicially
recognized potential adverse secondary effects of adult businesses including, but not limited to,
crime, the prevention of blight in neighborhoods, and the increased spread of sexually
transmitted diseases; (2) protect quality of life and neighborhoods in the City, the City’s retail
and commercial trade, and local property values, and minimize the potential for nuisances related
to the operation of adult businesses; (3) protect the peace, welfare and privacy of persons who
own, operate and/or patronize adult businesses; and (4) minimize the potential for nuisance
related to the operation of adult businesses. To achieve these desired goals, the proposed
ordinance establishes reasonable time, place, and manner restrictions on the adult businesses in
Benicia.

The proposed ordinance includes current and comprehensive standards including:
¢ Precluding closed booths;
e Regulating individual viewing areas;
¢ Inspection provisions;
e On site manager requirements;



» Restricting hours of operation;

» Lighting requirements (interior and exterior);

e« Precluding direct touching between patrons and performers of live adult entertainment
establishments;

e Requiring that performers and patrons maintain a six (6) foot distance separation;

e Precluding direct tipping and/or payment for live adult entertainment performers; and

¢ Licensing provisions

In reviewing the City’s existing regulations in light of the extensive existing case law, it is
warranted that operating provisions should be added or enhanced to reduce and/or preclude
secondary effects. It is important to note that experiences in other cities have demonstrated that
potential adverse secondary effects generated by adult use businesses cannot be adequately
addressed by locational restrictions alone. See Exhibits. For example, the cities of La Habra,
Anaheim and Arcadia have extensive experience with adult facilities focused on totally nude
“juice bars.” Nude “juice bars” are adult facilities that feature totally nude dancers without the
provision of alcoholic beverages. These types of facilities are not regulated by the Alcoholic
Beverage Control Department, which further mandates the need for the City’s operational
standards. Nude juice bars require carefully tailored regulations to reduce the adverse secondary
effects that such facilities bring to a community.

At many totally nude clubs, the establishments also offer “off-stage” performances commonly
known as “lap,” “couch” or “table” dancers. This type of conduct typically consists of direct
physical touching and/or the provision of “specified sexual activities” or the simulation of
“specified sexual activities” for a fee after the dancers conclude a main stage performance. At the
ciubs in La Habra and Anaheim, performers wearing only g-string bikinis typically straddle the
Japs of male patrons, writhing and rubbing their bikini-covered breasts on patrons’ chests while
rubbing and fondling the patrons’ genitals over their clothing. As more fully discussed below, the
proposed ordinance precludes this type of extreme “off-stage” activity, along with its companion
noted secondary effects of prostitution and/or illegal drug transactions.

A, Legal Basis/Constitutional Constraints

Adult businesses, such as adult bookstores, adult videos stores, and adult cabarets, engage in
activities recognized as protected speech under the First Amendment of the United States
Constitution. For example, nude dancing has been found by the U.S. Supreme Court to be on the
outer margins of protected activity. (See Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991)). As
providers of protected First Amendment speech, the courts have uniformly ruled that these types
of adult businesses cannot be prohibited. Adult businesses can, however, be regulated.
Traditional constitutional analysis divides the range of speech regulations into two main
categories: (1) content based; and (2) content neutra} (i.e., commonly referred to as time, place,
and manner restrictions).

Content-based regulation is specifically aimed at the speech content, i.e. obscenity laws. In
contrast, content neutral regulation is aimed at protecting governmental interests unrelated to the
content of speech, such as traffic regulation applied to all types of parades for purposes of
furthering the public safety and welfare.



The United States Supreme Court in the City of Renton v. Playtime Theaters, Inc., 475 U.S. 41
(1986), addressing Renton, Washington’s adult use ordinance, held that whether a time, place,
and manner regulation is content neutral is to be determined by looking at the regulation’s
purposes, i.¢. is the purpose the reduction of secondary effects versus the suppression of the
offensive or unpopular speech. A city may adopt regulations to curb the deleterious secondary
effects of adult uses, but suppression of the speech is impermissible. A content neutral time,
place, and manner regulation must serve a substantial government interest and must also tie the
operating standards to the secondary effects. Courts have also recognized that a city’s interest in
protecting the quality of life and finding creative solutions to address adult uses deleterious
secondary effects must be accorded the highest respect. City of Los Angeles v. Alameda Books,
535U.S. 425,122 S.Ct. 1728, 152 L.Ed.2d 670 (2002).

The proposed ordinance is content neutral under the Renton standard because it is designed to
further the City’s purposes and goals in limiting and preventing the deleterious secondary effects
associated with adult businesses. The extensive findings set forth in the proposed ordinance
fully support the regulations therein. In SDJ. Inc. v. City of Houston, 837 F.2d 1274 (5th Cir.
1988), cert. denied 480 U.S. (1989), the court remarked on the importance of findings: “Insisting
on findings reduces the risk that a purported effort to regulate effect is a mask for regulation of
content, That is, evidence of a legitimate purpose is supported by proof that secondary effects
actually exist and are the result of the business subject fo the regulation...”

As a result of the constitutional protection afforded to most adult businesses, conditions cannot
simply be imposed upon an adult facility in an effort to preclude the facility’s operation. Any
condition(s) must be predicated on the reduction of the secondary effects. These adverse
secondary effects include: urban blight; increased crime; decreased property values; diminished
retail trade; prostitution; the spread of sexually transmitted diseases; and illegal drug
transactions. It is important to note that the purpose of the proposed ordinances is not to prohibit
or otherwise regulate child pornography or obscenity because such material is not now, nor has it
ever been, granted constitutional protection. Furthermore, local regulation of obscene material
has been preempted by state and federal law. Rather, the intent of the proposed ordinance is to
address the “adverse secondary side effects” that are caused by adult businesses.

Case law also recognizes that a community can plan ahead and put in place operational standards
prior to the entry of an adult facility into the community. The United States Supreme Court held
that it is not necessary for a city to conduct its own studies regarding the presence of negative
secondary side effects associated with adult businesses. City of Los Angeles v. Alameda Books,
535 U.S. 425, 122 S.Ct. 1728, 152 L.Ed.2d 670 (2002). The court specifically determined that
cities may reasonably rely on the experiences and studies of other cities in concluding that adult
businesses create the aforementioned negative secondary side effects.

As to “couch” and “lap” dancing, courts have held that lap dances are not expressive activity and
a city may regulate such conduct. (see Tily B., Inc. v. City of Newport Beach, 69 Cal. App 4t 1
(1998); Colacurcio v. City of Kent, 163 F. 3d 545 (9th Cir. 1998), cert. denied 529 U.S. 1053
(2000); Kev, Inc. v. Kitsap County, 793 F. 2d 1053 (9™ Cir. 1986) and Michigan ex rel. Wayne
County Prosecutor v. Dizzy Duck, 449 Mich. 359, 364, 535 N.W. 2d 178 (1995).) The proposed



ordinance prohibits this type of off-stage performances by requiring all adult live performances
be confined to a fixed main state and requiring that patrons and performers be six (6) feet apart.
The operating standards found in the proposed ordinance for live entertainment have been
approved by case law and most recently validated in the 2005 published 9" Circuit case of
Gammoh v. City of La Habra, 395 F.3d 1114 (9th Cir. 2005), amended 402 F.3d §75, cert.
denied 126 S.Ct. 374.

B. Operating Standards

I. General.
The operational requirements contained in the ordinances are designed to reduce/eliminate the
negative secondary effects from adult businesses. The requirements include: (1) no direct tipping
or exchange of payments; (2) separation requirements between dancers and patrons; (3) requiring
a fixed stage with a barrier or rail; (4) separate entrances; (5) separate restrooms; (6) no doors on
arcade booths; and (7) unobstructed view of the interior of the premises of an adult use business.
Each of these operational criteria is designed to address concerns regarding prostitution, drug
transactions and illicit sexual activity. Many other operational requirements pertain to adult
businesses which offer live entertainment or individual viewing areas/arcade booths where the
risk of these secondary effects is the greatest.

2. Arcade Booths/Individual Viewing Areas.

The interior configuration of adult businesses, specifically those that include video viewing
booths, is a critical area of regulation. This is because in many communities, these booths have
become a common site for illicit sexual activity. Ordinances requiring the interiors of video
viewing booths to be visible form the room in which they are located are routinely upheld.
Similarly ordinances that require booths to be sufficiently lighted are also typically upheld
against constitutional challenge.

As arcade booths and/or closed individual viewing areas are a magnet for illicit sex, the use of
either is conducive to the spread of communicable diseases found to be of danger to persons
frequenting such premises and to the public health, safety and welfare. The public health, safety,
and welfare of all people in the City must be protected by the establishment of standards for such
premises to eliminate the possibility of infection of contagious diseases. Of specific danger is the
sexually transmitted disease AIDS currently found to be irreversible and fatal. The incidence of
this disease is found to occur in discernable population groups, and the risk factors for obtaining
or spreading the disease are associated with high-risk sexual conduct with multiple partners. The
commercial premises, or parts thereof, which place persons at risk of infection from this disease,
due to their design and use for high-risk sexual conduct, are necessarily subject to regulation and
standards for the prevention of the spread of this disease and for the protection of public health,
safety, and welfare.

The Planning Commission (and eventually the City Council) is asked to take legislative notice of
the facts recited in Berg v. Health and Hosp. Corp. of Marion County, Ind., 865 F.2d. 797, 799
(7" Cir. 1989), allowing the removal of doors on booths as a valid response to a legitimate
concern about multiple sexual encounters that facilitated the spread of AIDS. At the hearing, a



professor of microbiology and immunology at the Indiana State Board of Health, and the acting
chief of the Health and Hospital Corporation of Marion County’s Bureau of Disease
Prevention/Health Promotion all testified in favor of those ordinances. Among other things, they
testified about the fatal nature of AIDS, the rapid increase in the number of persons afflicted with
the disease nationwide and the great risk of persons becoming infected with the disease by
engaging in high-risk sexual activity (defined by the ordinances as fellatio and anal intercourse)
with multiple partners. Indiana’s State Health Commissioner also testified and explained that the
State Board of Health’s statewide AIDS prevention plan had recommended to each local health
officer that, among other things, they identify those businesses or establishments operated wholly
or in part to provide opportunities for high-risk sexual behavior and to eliminate the dangers
these establishments presented to their communities.

The Planning Commission (and eventually the City Council) is also asked to take notice of
statistics provided by the County of Solano, the County of Contra Costa Health Services and
Yolo County Health Department on HIV/AIDS and other sexually transmitted diseases. See
Exhibits, Vol. V. The Planning Commission (and eventually the City Council) also is asked to
take legislative notice of the findings set forth in the 1986 Attorney General’s Report on
Pornography in support of the ordinances including, but not limited to, its recommendation that
local governments ban certain features of peep show booth that facilitate sexual encounters. See
Exhibits, Vols. Ill and IV.

3. Live Entertainment

Adult businesses providing live entertainment have been subject to regulations uniquely tailored
to reduce/eliminate their companion secondary effects. The experiences of other cities have
demonstrated that establishments allowing touching and physical contact between performers
and patrons have high instances of illicit sexual activity or narcotics transactions occurring on the
premises. In an effort to reduce these secondary effects, cities have passed, and courts have
uniformly upheld, ordinances imposing performer-patron distance restrictions of up to ten (10)
feet and no touching provisions. (See Colacurcio v. City of Kent, 163 F.3d 545 (9th Cir. 1998);
Gammoh v. City of La Habra, 395 F.3d 1114 (9th Cir. 2005), amended 402 F.3d 875, cert.
denied 126 S.Ct. 374.)

C. Permitting Provisions

The proposed ordinance provides a permitting procedure for the issuance of an adult use
regulatory permit. The proposed ordinance’s permitting criteria are specifically defined and set
out a specific time frame for action, hearing, decision, etc. All of these precise criteria and fast
track time limits are mandated by the body of constitutional law in this area.

The supporting materials provided as exhibits to this staff report, as well as input from City staff,
the city attorney, and the city’s special counsel, contributed to crafting the recommended
operational requirements found in the proposed ordinance which we believe are a constitutional,
narrowly tailored means of controlling potential secondary effects of adult use businesses. The
City Clerk's office has been provided with a set of the exhibits in support of this staff report for
your review in considering the proposed ordinances. Included among the exhibits are the cases



referred to in the ordinances, the studies of other cities relating to the secondary effects of adult
uses, and other supporting documentation. We have also included a number of materials relating
to testimony from current and former dancers and other employees of adult use businesses or
persons affiliated with the adult business industry, which support the need for the recommended
operational requirements.

Adopting the proposed ordinance provides comprehensive operational standards along with
permitting provisions for adult businesses for the City and serves to thoroughly and aggressively
regulate the harmful secondary effects of these businesses. The proposed ordinance strikes the
requisite balance between the City's interests in protecting the public safety, health, and welfare
and the constitutional protection afforded adult businesses.

After reviewing the places where adult business could locate and considering the potential sites
available, staff recommends that adult businesses continue to be allowed in the General
Commercial District, Staff also recommends that adult businesses be allowed in the Limited
Industrial, General Industrial, and Industrial Park Districts. This will provide a constitutionally
sufficient number of potential sites for adult businesses to locate. It should be noted that the
previous requirement that an aduit business obtain a use permit has been removed. The use
permit process typically involves levels of discretion that can be problematic when applied to
businesses involving constitutionally protected expression. All adult businesses will have to
comply with the requirements of Chapter 5.44 and all performers will have to comply with
Chapter 5.45.

The proposed changes to the Benicia Municipal Code are consistent with the City’s zoning
ordinance and the General Plan. For example, Section 17.04.030 (Purposes) provides:
“The broad purposes of the zoning ordinance are to protect and promote the public
health, safety, and general welfare, and to implement the policies of the city’s general
plan, as provided in the California Government Code, Title 7, Chapters 3 and 4 and in the
California Constitution, Article 11, Section 7. More specifically, the zoning ordinance is
intended to:
A. Provide a precise guide for the physical development of the city in order to:
1. Preserve the character and quality of residential neighborhoods,
2. Foster convenient, harmonious, and workable relationships among land uses, and
3. Achieve progressively the arrangement of land uses described in the general plan;
B. Promote the economic stability of existing land uses that are consistent with the
general plan and protect them from intrusions by inharmonious or harmful land uses;....”
Some of the General Plan Policies that support the proposed Jocations for adult businesses
include:
Policy 2.1.1 “Ensure that new development is compatible with adjacent existing
development and does not detract from Benicia’s small town qualities and historic
heritage....”
Policy 2.6.1 “Preserve industrial land for industrial purposes and certain compatible
“service commercial” and ancillary on-site retail uses”
Policy 2.6.5 “ Establish and maintain a land buffer between industrial/commercial uses
and existing and future residential uses for reasons of health, safety, and quality of life.”



FURTHER ACTION:

The Planning Commission recommendation will be forwarded to the City Council for a first
reading of the ordinance.

Attachments:

O Draft Resolution, including Exhibit A: Draft Ordinance

O Negative Declaration

0 List of Exhibits (The Exhibits are available in the City Attorney’s Office or online at
www.cl.benicia.ca.us/cityattorney)



DRAFT RESOLUTION



RESOLUTION NO. —+(PC)

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BENICIA
RECOMMENDING CITY COUNCIL APPROVAL OF AMENDMENTS TO CHAPTER
5.44 (ADULT BUSINESSES) AND ADDING CHAPTER 5.45 (ADULT BUSINESS
PERFORMER LICENSE) IN TITLE 5 (BUSINESS TAXES, LICENSES AND
REGULATIONS) TO REGULATE THE LICENSING AND OPERATIONAL
STANDARDS FOR ADULT BUSINESSES AND AMENDING SECTION 17.28.020 (CC,
CO, CG and CW DISTRICTS- LAND USE REGULATIONS) AND SECTION 17.32.020
(IL, IG, IW and IP DISTRICTS- LAND USE REGULATIONS) AND ADDING
CHAPTER 17.102 (ADULT BUSINESSES) IN TITLE 17 (ZONING) TO REGULATE
THE LOCATIONS OF ADULT BUSINESSES

WHEREAS, the City of Benicia initially adopted adult businesses regulations in 1980,
and the city’s existing regulations for this type of business have not been updated since 1980;
and

WHERAS, the law on regulating adult entertainment has changed considerably since
then, and since the adult entertainment industry is known to challenge local regulations, the City
of Benicia needs to ensure that our regulations comply with current law; and

WHEREAS, on May 17, 2007, the City Council authorized a moratorium on adult
entertainment businesses, lasting 45 days, to prevent the issuance of any permits for adult
entertainment businesses in order to prohibit any new adult entertainment businesses, while
appropriate regulations for such businesses were considered; and

WHEREAS, on June 5, 2007, the City Council authorized an extension of the adult
entertainment business moratorium for an additional 22 months and 15 days to prevent the
issuance of any permits for adult entertainment businesses to allow sufficient time for the
Planning Commission to develop and recommend appropriate regulations to the City Council;
and

WHEREAS, for the benefit of the Benicia community as a whole, the purpose and intent
of the proposed amendments to the Benicia Municipal Code (amending Chapter 5.44, adding
Chapter 5.45, amending Sections 17.28.020 and 17.32.020 and adding Chapter 17.102) are to:
(1) mitigate and reduce the judicially recognized potential adverse secondary effects of adult
businesses including, but not limited to, crime, the prevention of blight in neighborhoods, and the
increased spread of sexually transmitted diseases; (2) protect quality of life and neighborhoods in
the City, the City’s retail and commercial trade, and local property values, and minimize the
potential for nuisances related to the operation of adult businesses; (3) protect the peace, welfare
and privacy of persons who own, operate and/or patronize adult businesses; and (4) minimize the
potential for nuisance related to the operation of adult businesses. To achieve these desired goals,
the proposed ordinance establishes reasonable time, place, and manner restrictions on the adult
businesses in Benicia.; and



WHEREAS, to achieve these desired goals, the proposed amendments set forth in
ordinance establishes reasonable time, place, and manner restrictions on the adult businesses in
Benicia based on the findings set forth in the ordinance.

NOW, THEREFORE, BE IT RESOLVED THAT the Planning Commission of the
City of Benicia hereby recommends the City Council approve the amendments to Chapter 5.44
(Adult Businesses), the addition of Chapter 5.45 (Adult Business Performer License), the
amendments to Section 17.28.020 (CC,CO, CG and CW districts- Land use regulations) and
Section 17.32.020 (IL, IG, IW and IP districts- Land use regulations), and the addition of
Chapter 17.102 (Adult Businesses) in Title 17 (Zoning) to amend, update and enhance the
regulation procedures regarding the licensing and operational standards for aduit businesses in
the City of Benicia;

BE IT FURTHER RESOLVED THAT the Planning Commission finds that:

a) The proposed amendments are categorically exempt from California Environment
Quality Act review under Guidelines Section 15321, which applies to actions by
regulatory agencies to enforce a permit or other entitlement, or adopt an
administrative decision to enforce a general rule, standard, or objective.

b) The proposed amendments and additions are consistent with the objectives, purposes,
and other provisions of Title 5 and Title 17 of the Benicia Municipal Code.

BE IT FURTHER RESOLVED THAT the Planning Commission hereby
recommends the City Council amend Chapter 5.44 (Adult Businesses), add Chapter 5.45 (Adult
Business Performer License), amend Section 17.28.020 (CC,CO, CG and CW districts- Land use
regulations) and Section 17.32.020 (IL, IG, IW and IP districts- Land use regulations), and add
Chapter 17.102 (Adult Businesses) in Title 17 (Zoning) to read as shown in attached Exhibit A.

On motion of Commissioner , seconded by Commissioner , the above
Resolution was adopted by the Planning Commission of the City of Benicia at a regular meeting
of said Commissioner held on the 14™ day of October, 2008 by the following vote:

& ok ok e

Ayes:
Noes:
Absent:

Charlie Knox
Planning Commission Secretary



EXHIBIT A: DRAFT ORDINANCE



PC DRAFT
10/6/08

CITY OF BENICIA
ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BENICIA AMENDING
CHAPTER 5.44 (ADULT BUSINESSES) AND ADDING CHAPTER 5.45 (ADULT
BUSINESS PERFORMER LICENSE) REGULATING THE LICENSING PROVISIONS
AND OPERATIONAL STANDARDS FOR ADULT BUSINESSES AND ADULT
PERFORMERS OF TITLE 5 (BUSINESS TAXES, LICENSES AND REGULATIONS)
AND AMENDING CHAPTER 17.28 (C COMMERCIAL DISTRICTS) AND CHAPTER
17.32 (INDUSTRIAL DISTRICTS) AND ADDING CHAPTER 17.102 (ADULT
BUSINESSES) TO TILE 17 (ZONING) TO REGULATE ZONING REQUIREMENTS
FOR ADULT BUSINESSES TO THE BENICIA MUNICIPAL. CODE

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BENICIA DOES
ORDAIN as follows:

Section 1.

Findings.

A. The city coundill finds that it is necessary and appropriate to amend
chapters 5.44, 17.28 and 17.32 and add chapters 5.45 and 17.102 to add, refine and
update the provisions providing licensing, operational and zoning standards for adult
businesses and adult performers operating within the City of Benicia (“the city” or
“Benicia”). The public health, safety and welfare of Benicia and its residents require the
enactment of this ordinance and such operating and zoning standards for adult
businesses in order fo: (1) mitigate and reduce the judicially recognized potential
adverse secondary effects of adult businesses, including but not limited to crime, the
prevention of blight in neighborhoods and the increased threat of the spread of sexually
transmitted diseases; (2) protect the quality of life and neighborhoods in the city; (3)
protect the city’s retail and commercial trade; (4) minimize the potential for nuisances
related to the operation of adult businesses; and.(5) protect the peace, welfare and
privacy of persons who own, operate and/or patronize adult businesses.

B. On , 2008 the city's planning commission held a duly-
noticed public hearing during which it allowed for public input and testimony from the
public concerning this proposed ordinance. At the conclusion of the public hearing the
planning commission recommended this ordinance to the city council for approval.

C. On , 2008 the city council held a duly noticed public
hearing during which it received input and testimony from the public concerning this
proposed ordinance and considered its adoption.

D. The city council, in adopting this ordinance, takes legislative notice of the
existence and content of the following studies concerning the adverse secondary side
effects of Adult-Oriented Businesses in other cities: Garden Grove, California (1991);
Tucson, Arizona (1990); Seattle, Washington (1989); Report of the Atiorney General's
Working Group on the Regulation of Sexually Oriented Businesses, Attorney General,
State of Minnesota (1989); Austin, Texas (1986); Oklahoma City, Oklahoma (1986);
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Indianapolis, Indiana (1984); Houston, Texas (1997), Beaumont Texas (1982);

- Regulating Sex Business by William Toner, Report No. 327 Planning Advisory Service
of American Society of Planning Officials; Phoenix, Arizona (1979); Whittier, California
(1978); Amarilio, Texas (1977); Cleveland, Ohio (1977); Los Angeles, California (1977
New York, New York (1994); Newport News, Virginia (1996); Times Square, New York
City (1994); A Methodological Critique of the Linz-Paul Report: A Report to the San
Diego City Attorney’s Office (2003); Sexually Oriented Businesses: An Insider’s View —
Testimony of David Sherman before the Michigan House Committee on Ethics and
Constitutional Law (2000); Closin’ Time: Effective Regulation of Adult Businesses’
Hours of Operation, by Scott Bergthold (2000); Summaries of Key Reports Concerning
the Negative Secondary Effects of Sexually Oriented Businesses, by Louis Comus I
(2001); Peep Show Establishments, Police Activity, Public Place and Time: A Study of
Secondary Effects in San Diego, California, by Daniel Linz et al. (2006); and Do Peep-
shows “Cause” Crime? A response to Linz, Paul, and Yao, by Richard McCleary ef al.
(2006). The city council finds that these studies are relevant to the problems addressed
by the city in enacting this ordinance to regulate the adverse secondary side effects of
Adult-Oriented Businesses, and more specifically finds that these studies provide
convincing evidence that: : '

1. There is substantial evidence that an increase in crime tends to
accompany, concentrate around, and be aggravated by aduit businesses inciuding, but
not limited to, an increase in the crimes of narcotics distribution and use, prostitution,
pandering, and violence against persons and property. The studies from other cities
establish by convincing evidence that adult businesses that are not regulated with
operating standards often have a deleterious effect on nearby businesses and
residential areas, causing, among other adverse secondary effects, an increase in
crime and a decrease in property values. '

2. Regulations for adult businesses should be developed to prevent
deterioration and/or degradation of the vitality of the community before the problem
exists, rather that waiting for problems to be created.

E. In developing this ordinance, the city council is mindful of legal principles
relating to regulation of adult businesses, and the city council does not intend fo
suppress or infringe upon any expressive activities protected by the First Amendment of
the United States and California Constitutions but instead desires to enact reasonable
time, place, and manner regulations that address the adverse secondary effects of
adult businesses. The city council has considered decisions of the United States
Supreme Court regarding local regulation of adult businesses inciuding, but not limited
to: City of Littleton, Colorado v. Z.J. Gifts D-4, 541 U.S. 744, 124 S.Ct. 2219, 159 '
L.Ed.2d 84 (2004); City of Los Angeles v. Alameda Books, 535 U.S. 425, 122 S.Ct.
1728, 152 L.Ed.2d 670 (2002); City of Erie v. Pap’s A.M. ("Kandyland’), 529 U.S. 277,
120 S.Ct. 1382, 146 L.Ed.2d 265 (2000); Barnes v. Glen Theatre, Inc., 501 U.S. 560,
111 S.Ct. 2456, 115 L.Ed.2d 504 (1991): FW/PBS, Inc. v. City of Dallas, 493 U.S. 215,
110 S.Ct. 596, 107 L.Ed.2d 603 (1990); City of Renton v. Playtime Theatres, Inc., 475
U.S. 41, 106 S.Ct. 925, 89 L.Ed.2d 29 (1986); and Young v. American Mini Thealers,
Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d 310 (19786); decisions of the United States
Court of Appeals for the Ninth Circuit, including but not limited to: Gammoh v. City of La
Habra, 395 F.3d 1114 (9th Cir. 2005), amended 402 F.3d 875, cert. denied 126 S.Ct.
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374; Dream Palace v. County of Maricopa, 384 F.3d 990 (9th Cir. 2004); World Wide
Video. v. City of Spokane, 368 F.3d 1186 (9th Cir. 2004); Center for Fair Public Policy
v. Maricopa County, 336 F.3d 1153 {9th Cir. 2003); Diamond v. City of Taft, 215 F.3d
1052 (9th Cir. 2000), cert. denied 531 U.S. 1072 (2001); Isbell v. City of San Diego, 258
F.3d 1108 (9th Cir. 2001); Isbell v. City of San Diego, 450 F.Supp.2d 1143 (S.D. Cal.
2006); Tollis Inc. v. County of San Diego, 505 F.3d 935 (9th Cir. 2007); Young v. City of
Simi Valley, 216 F.3d 807 (9th Cir. 2000), cert. denied 531 U.S. 1104 (2001); Lim v.
City of Long Beach, 217 F.3d 1050 (9th Cir. 2000), cert. denied 121 S.Ct. 1189 (2001);
Baby Tam & Co., Inc. v. City of Las Vegas (“Baby Tam I’), 154 F.3d 1097 (th Cir.
1998); Baby Tam & Co., Inc. v. City of Las Vegas (“Baby Tam II’), 199 F.3d 1111 (9th
Cir. 2000); Baby Tam & Co., Inc. v. City of Las Vegas ("Baby Tam i1}, 247 F.3d 1003
(9th Cir. 2001); 4805 Convoy, Inc. v. City of San Diego, 183 F.3d 1108 (Sth Cir. 1999),
Topanga Press, Inc. v. City of Los Angeles, 989 F.2d 1524 (9th Cir. 1993), cert. denied
511 U.S. 1030 (1994); Kev, Inc. v. Kifsap County, 793 F.2d 1053 (9th Cir. 1986);
Colacurcio v. City of Kent, 163 F.3d 545 (9th Cir. 1998), cert. denied 529 U.S. 1053
(2000); and Spokane Arcade, Inc. v. City of Spokane, 75 F.3d 663 (Sth Cir. 1996);
several California cases, including but not limited to: Tily B., Inc. v. Cily of Newport
Beach, 69 Cal.App.4th 1 (1998); City of National City v. Wiener, 3 Cal.4th 832 (1992),
cert. denied 510 U.S. 824; People v. Superior Court (Lucero) 49 Cal.3d 14 (1989);
Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals
Board of California (“Vicary’), 99 Cal.App.4th 880 (2002); and City of Vallejo v. Adult
Books, 167 Cal.App.3d 1169 (1985), cert. denied 475 U.S. 1064 (1986); and other
federal cases, including but not limited to: G.M. Enterprises v. Town of St. Joseph, 350
F.3d 631 (7th Cir. 2003); SOB, Inc. v. County of Benton, 317 F.3d 856 (8th Cir. 2003);
DiMa Corp. v. Town of Hallie, 185 F.3d 823 (7th Cir. 1999); Richland Bookmart, Inc. v.
Nichols, 137 F.3d 435 (6th Cir. 1998); National Amusements, Inc. v. Town of Dedham,
43 F.3d 731 (1st Cir. 1995); Hang On, Inc. v. City of Arlington, 65 F.3d 1248 (5th Cir.
1995); Mitchell v. Commission on Adult Entertainment, 10 F.3d 123 (3rd Cir. 1993),
Lakeland Lounge v. City of Jacksonville, 973 F.2d 1255 (5th Cir. 1992), cert. denied
507 U.S. 1030 (1993): International Eateries v. Broward County, 941 F.2d 1157 (11th
Cir. 1991), cert. denied 503 U.S. 920 (1992); Star Satellite, Inc. v. City of Biloxi, 779
F.2d 1074 (5th Cir. 1986); N.W. Enterprises, Inc. v. City of Houston, 372 F.3d 333 (5th
Cir. 2004); and N.W. Enterprises, Inc. v. City of Houston, 352 F.3d 162 (5th Cir. 2003).
F. Locational criteria are a legitimate and reasonable means of ensuring that
adult businesses are conducted in a manner so as fo minimize their adverse secondary
effects and to thereby protect the health, safety, and welfare of the city's residents,
protect citizens from increased crime, preserve the quality of life, preserve property
values and the character of surrounding neighborhoods and businesses, and deter the
spread of urban blight. The locational requirements contained in this ordinance do not
unreasonably restrict the establishment or operation of constitutionally protected adult
businesses in Benicia and a sufficient and reasonable number of alternative locations
for adult businesses are provided by this ordinance. The city council takes legislative
notice of the United States Supreme Court decision in Renfon that requires the city
provide adult businesses a reasonable opportunity to open and operate. The city
council also takes legislative notice of the Ninth Circuit's decisions in Topanga Press,
Lim and Isbell with respect to availability of sites for adult businesses and finds that
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under the distance and locational restrictions imposed by this ordinance there are
sufficient sites available for adult businesses within the city. :

G. The city council also finds that locational criteria alone do not adequately
protect the health, safety, and general welfare of the citizens of Benicia, and thus
certain requirements with respect to the ownership, operation and licensing of adult
businesses are in the public interest. In addition to the findings and studies conducted
in other cities regarding increases in crime rates, decreases in property values and the
blighting of areas in which such businesses are located, the city council takes legistative
notice of the following: (1) the facts recited in the case of Kev, Inc. v. Kitsap County,
793 F.2d 1053 (9th Cir. 1986), regarding how live adult entertainment results in
secondary effects such as prostitution, drug dealing, and other law enforcement
problems, and (2) the facts and holding of the case of Gammoh v. City of La Habra, 395
F.3d 1114 (9th Cir. 2005), amended 402 F.3d 875, cert. denied 126 S.Ct. 374, wherein
the Ninth Circuit recognized that off stage performances by performers who also
perform nude and/or semi-nude at an adult establishment can cause the same
secondary effects as other activities documented in studies and case law regarding
adult establishments, even if the performeris clothed and the establishment does not
serve alcohol. '

H. Relying on the following, the city finds that adult businesses in its
community may lead to detrimental secondary effects including prosiitution and
engagement in unlawful sexual activity. The city bases this conclusion on the
experiences of Benicia, as well as that of other California communities, such as La
Habra and Arcadia, which the city has a reasonable basis to believe reflect the
experiences of its own community, including numerous police reports and affidavits
from those communities, and judicial decisions in the public record:

1. Evidence indicates that some dancers, models, entertainers,
performers, and other persons who publicly perform specified sexual activities or
publicly display specified anatomical areas in adult businesses (collectively referred to
as “performers”) have been found to engage in sexual activities with patrons of adult
businesses on the site of the adult business. _

2. Evidence has demonstrated that performers employed by adult
businesses have been found to offer and provide private shows to patrons who, for a
price, are permitted to observe and participate with the performers in live sex shows.

3. Evidence indicates that performers at adult businesses have been
found to engage in acts of prostitution with patrons of the establishment.
4, Evidence indicates that fully enclosed booths, individual viewing

areas, and other small rooms whose interiors cannot be seen from public areas of the
establishment regularly have been found to be used as locations for engaging in
uniawful sexual activity.

5. As a result of the above, and the increase in incidents of HIV,
AIDS, and hepatitis B, which are sexually transmitted or blood borne diseases, the city
has a substantial interest in adopting regulations that will reduce the possibility for the
occurrence of prostitution and unlawful sex acts at adult businesses in order to protect
the health, safety, and well-being of its citizens. The city finds this is relevant to Benicia
and the need to regulate the secondary effects of adult businesses within the
community.
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. 6. The public health, safety, welfare, and morals of all persons in the
city must be protected by the establishment of standards to diminish the possibility of
infection of contagious diseases.

L. The city council is cognizant of the specific danger from the sexually
transmitted diseases (“STD") HIV and AIDS, which are currently irreversible and often
fatal. The city council takes legislative notice of the County of Contra Costa Health
Services HIV/AIDS Epidemiology Report issued April 2002 (“Health Report”). The
Health Report states that as of December 31, 2001, a total of approximately 4,900
Contra Costa residents are estimated to have been infected with HIV. Of these, 2,248
(45.9%) have already been diagnosed with and reported with AIDS and 1,443 (29.5%)
of these people have died with AIDS. While the number of cases diagnosed each year
in the County has dropped since its peak.in 1992, there were 47 new cases in 2001.
The Health Report also indicates that Contra Costa County has the eleventh highest
cumulative incidence of AIDS in the State, with 236.9 cases per 100,000 residents.
The city council also takes legislative notice of the Trends in HIV/AIDS in Yolo County
report prepared by the Yolo County Health Department in 2006 (“HIV/AIDS Report”).
According to the HIV/AIDS Report, from 1985 through December 2005, 281 Yolo
County residents were diagnosed with HIV, of those, 215 (77%) were diagnosed with
AIDS and 115 (41%) are now deceased. As of 2005, women, non-Hispanic Blacks and
Hispanics comprised a larger proportion of cases than in the 1980s and 1990s. -A copy
of both the Report and the HIV/AIDS Repott are part of the administrative record on file
~ in this matter and are available for public review upon request. :

J. The city council is also concerned with preventing the spread of other
STDs such as gonorrhea, chlamydia, syphilis, hepatitis B and hepatitis C. The city
council takes legisiative notice of the statistics produced by the Solano County Pubiic
Health Briefs, issued September 2007 (“Public Health Brief”). According to the Public
Health Brief, syphilis is on the rise in many major U.S. cities and in Solano County. The
County experienced a 300 percent increase in syphilis cases when comparing January
to June of 2006 with the same time period in 2007. From January to June 2006, two
cases of syphilis were reported, and that number climbed to eight in 2007. The Public
Health Brief also indicates that in 2006 Solano County reported 419.5 cases of
chlamydia per 100,000 residents, and as of July 2007, that figure had already reached
243 1 cases per 100,000, exceeding the state’s rate of 202.5 cases per 100,000.
Solano County also exceeded the state average for both hepatitis B and hepatitis C.
From January to July 2007, the County reported 20.3 cases of hepatitis B per 100,000
residents, compared with the state’s average of 0.6 cases per 100,000. For the same
time period, the County’s hepatitis C case rate was 33.6 per 100,000, while the state
had an average that was too small to report. Solano County also reported 42.3 cases
of gonorrhea per 100,000 from January to July 2007. The HIV/AIDS Report further
indicates that the number of cases of chlamydia, gonorrhea, hepatitis B and hepatitis C
each increased in Yolo County between 2004 and 2005. In 2005, Yolo County reported
531 cases of chlamydia, while 415 were reported in 2004. Similarly, there were 65
cases of gonorrhea reported in 2005 while in 2004 there were 42 cases. The County
reported 55 cases of hepatitis B in 2005 and 42 cases in 2004. There were 117 cases
of hepatitis C in Yolo County in 2005 compared with 116 in 2004. A copy of the Public
Health Brief is on file with the city attorney and available for public review upon request.
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The city council has a reasonable basis to conclude that the experiences of
Contra Costa, Solano and Yolo Counties as to these STD or blood borne diseases are
relevant o the experiences of Benicia, which is located in the midst of this large urban
area. ' '

K. In considering appropriate operational regulations for adult businesses,
the city council finds that: ‘
' 1. Enclosed or concealed booths and dimly lit areas within aduit

" businesses greatly increase the potential for misuse of the premises, including untawful
~conduct of a type which facilitates transmission of disease. Requiring all indoor areas
to be open to view by management at all times and adequate lighting to be provided
reduces the opportunity for, and therefore the incidence of illegal conduct within adult
businesses, and further facilitates the inspection of the interior of the premises thereof
by law enforcement personnel. ' _

2. Preventing the exchange of money between performers and
patrons also reduces the likelihood of drug and sex transactions occurring in adult
businesses.

3. Requiring separations between performers and patrons precludes
them from being within earshot to communicate and thereby reduces the likelihood that
such persons will negotiate narcotics sales and/or transact sexual favors within the
adult business. .

L. - The city council recognizes and relies on the findings set forth in the 1986
Attorney General's Report on Pornography in support of this ordinance including, but
not limited to, its recommendations that local governments ban certain features of video
booths that facilitate carnal sexual encounters. A copy of the Attorney General's Report
on Pornography is available for public review at the city clerk’s office. '

1. With respect to booths, these findings include the following: The
inside walls of the booth are typically covered with graffiti and messages, usually of a
sexual nature and consisting of telephone numbers, names, requests and offers for sex
acts, anatomical descriptions, and sketches. Some booths also contain a chart used as
an appointment schedule that is utilized to schedule appointments for sex acts that take
place in that particular booth. In some instances, this arrangement has been used for
the solicitation of prostitutes. Many of these hooths are equipped with a hole in the side
wall between the booths to allow patrons to engage in anonymous sex including both
oral and anal sex acts. Inside the booths, the floors and walls are often wet and sticky
with liquid or viscous substances, including semen, urine, feces, used prophylactics,
gels, saliva, or alcoholic beverages. The city concludes, based in part on the ‘
description of the illicit sexual activity as noted within the Attorney General's Report,
that the presence of closed doors and/or any obstruction of the video booth area is
likely to lead to the above described secondary effects.

2. Likewise, the city council recognizes and relies on the findings set
forth in the May 1990 study conducted by the City of Tucson in support of this
ordinance including, but not limited to, the following findings with respect to booths:
Holes were present in the walls of adjoining booths within adult entertainment
establishments. These holes were used by male patrons to facilitate sex acts with the
occupant of the neighboring booth. The Council reasonably believes that the Tucson
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experience, along with the Attormey General's Report, is relevant to the problems
associated with adult facilities in Benicia.

3. “The city council finds that requiring that adult booths be configured
in such a manner so that there is an unobstructed view from the manager’s station(s)
and prohibiting closed, concealed, or unobstructed booths that are occupied by no
more than one person at a time reduces the secondary effects associated with closed
booths. Specifically, the provisions pertaining to booths are necessary to eliminate the
masturbation and sexual activity that are known to occur in closed booths and which
present significant health and safety concerns with respect to communicable diseases,
including AIDS. A number of courts have held that combating the spread of AIDS and
STDs is a significant government interest, and that prohibiting concealed or enclosed
booths in an adult use establishment is a narrowly tailored means of serving that
interest. Deluxe Theater & Bookstore, Inc. v. City of San Diego, 175 Cal.App.3d 980
(1985); Pleasureland Museum, Inc. v. Beutter, 288 F.3d 988 (7th Cir. 2002); Mitchell v.
Commission on Adult Entertainment Establishments, 10 F.3d 123 (3rd Cir. 1993);
Bamon Corp. v. City of Dayton, 923 F.2d 470 (6th Cir. 1991); Doe v. City of
Minneapolis, 898 F.2d 612 (8th Cir. 1990); Wall Distributors, Inc. v. City of Newport
News, 782 F.2d 1165 (4th Cir. 1986). The city counci takes further note of the Ninth
Circuit’s decision in. Efiwest Stereo Theatres, Inc. v. Wenner, 681 F.2d 1243 (9th Cir.
1982) and its finding that there is no constitutionai right to unobserved masturbation in a
public place. The city council also recognizes the California case Deluxe Theater &
Bookstore, Inc. v. City of San Diego, 175 Cal.App.3d 980 (1985), which found that the
right to privacy guaranteed by the California Constitution does not protect the right to
unobserved masturbation in a public place. Further, the city takes note of the Eleventh
Circuit's validation of a restriction on the size of adult booths in Lady J. Lingerie, Inc. v.
City of Jacksonville, 176 F.3d 1358 (11th Cir. 1999), including the Court’s finding that
“la]mple evidence ... supports the ... finding that illegal and unheaithy activities take
place in small rooms at adult entertainment establishments.” '

M. In recognition of the negative secondary effects generated by live adult
entertainment, a number of courts have upheld distance limitations between performers
and patrons, prohibitions against physical contact between performers and patrons, and
precluded direct exchange of monies between performers and patrons at adult
businesses that provide live entertainment including, but not limited to: Gammoh v. City
of La Habra, 395 F.3d 1114 (9th Cir. 2005), amended 402 F.3d 875, cert. denied 126
S.Ct. 374; Tily B. v. City of Newport Beach, 69 Cal.App.4th 1 (1999); Colacurcio v. City
of Kent, 163 F.3d 545 (9th Cir. 1998}, BSA, Inc. v. King County, 804 F.2d 1104 (9th Cir.
1086); Kev, Inc. v. Kitsap County, 793 F.2d 1053 (9th Cir. 1986); DLS, Inc. v. City of
Chattanooga, 894 F.Supp. 1140 (E.D. Tenn. 1995); Parker v. Whilfield County, 463
S.E.2d 116 (Ga. 1995); and Hang On, Inc. v. City of Arlington, 65 F.3d 1248 (5th Cir.
1995). Courts have found that dancers who perform nude or semi-nude on stage at
adult cabarets are the same individuals who then move off stage to offer lap dances,
couch dances, or other similar off stage performances. Gammoh v. City of La Habra,
395 F.3d 1114 (9th Cir. 2005). Therefore, Benicia reasonably believes it is necessary
to impose distance limitations between performers and patrons and prohibit physical
contact between performers and patrons during all performances, whether on or off
stage, in order to guard against the documented secondary effects.
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-N. The city council believes that prohibiting physical contact between
performers and patrons at adult businesses, requiring separate entrances for
performers from those used for patrons, requiring separate restrooms for opposite
sexes, prohibiting performers from soliciting payment from patrons, and prohibiting the
direct payment to performers by patrons are a reasonable and effective means of
~ addressing the legitimate governmental interests of preventing prostitution, the spread
of sexually transmitted diseases, and drug transactions. The case law and studies
serve as a reasonable basis to establish this link.

O. The city council also finds the establishment of an adult business
regulatory licensing process and operational standards for adult businesses are
legitimate and reasonable means of ensuring that:

_ 1. Operators of and performers at adult businesses comply with the
city’s reguiations; ‘
2. The recognized adverse secondary impacts of a proposed adult
business are mitigated;
3. Adult business operators have specific guidelines with respect to
the manner in which they can operate an adult business; and
4. The applications for adult business regulatory licenses are handled
fairly and expeditiously.
P. The city council recognizes the possible harmfui effects on chiidren and

minors exposed to the effects of adult businesses and recognizes the need to enact
regulations which will minimize and/or eliminate such exposure. The city council takes
legislative notice of the Penal Code provisions authorizing local governments to
regulate matter that is harmful to minors (i.e., Penal Code § 313 ef seq.). The city
council further takes legislative notice of the cases that recognize that protection of
minors from sexually explicit materials is a compelling government interest, including
Crawford v. Lungren, 96 F.3d 380 (9th Cir. 1996), cert. denied 520 U.S. 1117 (1997)
and Berry v. City of Santa Barbara, 40 Cal.App.4th 1075 (1995). _

Q. While the city council is obligated to protect the rights conferred by the
United States Constitution to adult businesses, it does so in a manner that ensures the
continued and orderly use and development of property within the city and diminishes,
to the greatest extent feasible, those undesirable adverse secondary effects which the
above mentioned studies have shown to be associated with the operation of adult
businesses. :

R. Licensing permits, locational restrictions and operating standards are a
legitimate and reasonable means of ensuring that adult businesses are conducted in a
manner so as to minimize their adverse secondary effects and to help assure that such
operators, businesses, licensees and permittees comply with reasonable regulations
related to such requirements to minimize and contro! problems associated with such
businesses and thereby protect the health, safety, and welfare of Benicia residents,
protect citizens from increased crime, preserve the quality of life, and preserve the
character of surrounding neighborhoods and businesses, and deter the spread of urban
blight. The zoning and operational requirements contained in this ordinance do not
unreasonably restrict the establishment or operation of constitutionally protected adult
businesses in Benicia.
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- S. The city council, in adopting operational standards, recognizes that these
standards do not preclude reasonable alternative avenues of communication. For
example, the closing hours requirement means that adult businesses are free to _
operate seven (7) days a week for seventeen (17) hours per day. The city council takes
note of the proliferation of adult material on the Internet, satellite television, direct
television, CDs, DVDs, and that these various media provide alternative avenues of
communication. Additionally, the city council takes note that numerous web-based

services, such as www.sugardvd.com and www.wantedlist.com, deliver adult videos
and DVDs directly to customers’ homes via the mail. The city council recognizes the
following review of one of these web-based services: “SugarDVD has made it so easy

“to rent and view adulf movies, you may never leave your house again ... SugarDVD is
discreet with quick turn around times and a massive selection ... SugarDVD offers six
rental plans, catering to the casual porn viewer and diehards who can never get enough
hard-core fare.” (Hustler Magazine, January 2008.) The city council also considers and
relies on published decisions examining the proliferation of communications on the
Internet. (Reno v. American Civil Liberties Union, 521 U.S. 844, 117 5.Ct. 2329, 138
L.Ed.2d 874 (1997) [the principle channel through which many Americans now fransmit
and receive sexually explicit communication is the Internet); Anheuser-Busch v.
Schmoke, 101 F.3d 325 (4th Cir. 1996), cert. denied 520 U.S. 1204 (1997) [the Fourth
Circuit rejected a First Amendment challenge to a Baltimore ordinance restricting
alcohol advertisements on biltboards acknowledging that the Internet is one available
channel of communication]; U.S. v. Hockings, 129 F.3d 1069 (9th Cir. 1997); see also
U.S. v. Thomas, 74 F.3d 701 (6th Cir. 1996), cert. denied 519 U.S. 820 [recognizing the
Internet as a medium for fransmission of sexually explicit material in the context of
obscenity prosecutions].) The emergence of the Internet brings with it a virtually
unlimited additional source of adult oriented sexual materials available to interested
persons in every community with a mere keystroke. An aduit business no longer has to
be “actually” physically located in a city to be available in the community.

T. The city council recognizes that adult devices (/.e. adult novelties and/or
adult related products) such as dildos, fur-lined handcuffs, leather whips, anal beads,
and devices that are physical representations of human genital organs, are not speech
and enjoy no First Amendment protections. (See ford v. State of Texas, 753 S.W.2d
451, 452-453 (1988); Sewell v. State of Georgia, 233 S.E.2d 187, 188-189 (1977); '
Chamblee Visuals, LLC v. City of Chamblee, 506 S.E.2d 113, 115 (1998); and Red
Bluff Drive-in, Inc. v. Vance, 648 F.2d 1020 (5th Cir. 1981).)

U. The city council has also determined that a closing hours requirement
promotes the reduction of deleterious secondary effects from adult facilities and
reasonably relies on prior court decisions on the need for closing hours including Center
for Fair Public Policy v. Maricopa County (“Maricopa”), 336 F.3d 1153 (9th Cir. 2003);
DiMa Corp. v. Town of Hallie, 185 F.3d 823 (7th Cir. 1999); Lady J. Lingerie, Inc. v. City
of Jacksonville, 176 F.3d 1358 (11th Cir. 1999); Lady J. Lingerie, Inc. v. City of

- Jacksonville, 973 F.Supp. 1428 (M.D. Fla. 1997); Richland Bookmart, Inc. v. Nichols,
137 F.3d 435 (6th Cir. 1998); National Amusements Inc. v. Town of Dedham, 43 F.3d
731 (1st Cir. 1995); Mitchell v. Comnr’n on Adult Enter. Est. of the State of Delaware, 10
F.3d 123 (3rd Cir. 1993); Star Satellite, Inc. v. City of Biloxi, 779 F.2d 1074 (5th Cir.
1986); and City of Colorado Springs v. 2354 Inc., 896 P.2d 272 (1995). The city council
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also takes legislative notice of (a) the Report of the Attorney General's Working Group
on the Regulation of Sexually-Oriented Businesses, Minnesota (1989), which concluded
that surrounding communities are negatively impacted by 24-hour-a-day or late night
operation of sexually oriented businesses; and (b) the analysis presented by Scott
Bergthold in his report, Closin’ Time: Effective Regulation of Adult Businesses’ Hours of
‘Operation (2000). Additionally, the city council takes legislative notice of Peep Show
Establishments, Police Activity, Public Place and Time: A Study of Secondary Effects
in San Diego, California, by Daniel Linz et al. (2004) and Do Peep-shows “Cause’
Crime? A response to Linz, Paul, and Yao, by Richard McCleary et al. (2006). Based
on these cases, reports and analyses, as well as the findings of this ordinance, the city
council has a reasonable basis to believe and does conclude that the hours of
operation provision is necessary in light of the fact that adult businesses have been
found to accompany and aggravate crime and to deplete police time and resources in
the late night hours.

V. It is not the intent of the city council of Benicia in enacting this ordinance
or any provision thereof to condone or legitimize the distribution of obscene material,
and the city and its council recognize that state law prohibits the distribution of obscene
materials and expect and encourage law enforcement officials to enforce state
obscenity statutes against such illegal activities in Benicia. oo

W.  The city.council does not intend to regulate in any area preempted by
California law including, but not limited to, regulation of obscene speech, nor is it the
intent of the city council fo preempt regulations of the state Alcoholic Beverage Control
("ABC™).

X. Nothing in this ordinance is intended to authorize, legalize, or permit the
establishment, operation, or maintenance of any business, building, or use which
violates any city ordinance or any statute of the State of California regarding public
nuisances, unlawful or indecent exposure, sexual conduct, lewdness, obscene or
harmful matter, or the exhibition or public display thereof.

Y. The city council finds that licensing and operational standards are a
legitimate and reasonable means of accountability to ensure that operators of adutt
businesses comply with reasonable regulations and to ensure that operators do not
knowingly allow their establishments to be used as places of illegal sexual activity or
solicitation. -

Z. The licensing and operation provisions adopted herein are necessary in
order to protect the public health, safety and welfare by providing a mechanism to
address the adverse secondary effects associated with the establishment and operation
of unregulated or under-regulated adult use businesses.

Secﬁoh 2.

Chapter 5.44 (Adult Businesses) of Chapter 5 (Business Taxes, Licenses And
Regulations) of the Benicia Municipal Code is amended to read as follows:



11 0f37 DRAFT
10/6/08

CHAPTER 5.44

ADULT BUSINESS LICENSES AND OPERATING REGULATIONS
Sections:

5.44.010 Purpose.

5.44.020 Definitions.

5.44.030 Adult business regulatory license required.

5.44.040 Investigation and action on application for adult business regulatory
license.

5.44.050  Operating standards.

5.44.060 Transfer of adult business license.

5.44.070  Suspension or revocation of adulf business license.

5.44.080 Appeal procedures.

5.44.090 Violations.

5.44.100 Regulations non-exclusive.

5.44.010 Purpose. It is the purpose and intent of this chapter to regulate the
* operations of adult businesses, which tend to have judicially recognized adverse
secondary effects on the community, inciuding, but not limited to, increases in crime in
the vicinity of adult businesses; increases in vacancies in res&dentlal and commercial
areas in the vicinity of adult businesses; interference with residential property owners’
enjoyment of their properties when such properties are located in the vicinity of adult
businesses as a result of increases in crime, litter, noise, and vandalism; and the
deterioration of neighborhoods. Special regulation of these businesses is necessary to
prevent these adverse secondary effects and the blighting or degradation of the
neighborhoods in the vicinity of adult businesses while at the same time protecting the
First Amendment rights of those individuals who desire to own, operate or patronize
adult businesses.

It is, therefore, the purpose of this chapter to establish reasonable and uniform
operational standards for adult businesses.

5.44.020 Definitions. In addition to any other-definitions contained in the
municipal code, the following words and phrases shall, for the purpose of this chapter,
be defined as follows, unless it is clearly apparent from the context that another
meaning is intended. Should any of the definitions be in conflict with any current
provusnons of the municipal code, these definitions shall prevall.

A. sAdult arcade” shall mean a business establishment to which the public is
permitted or invited and where coin, card or slug operated or electronically, electrically

or mechanically controlied devices, still or motion picture machines, projectors, videos,
" holograms, virtual reality devices or other image-producing devices are maintained to
show images on a regular or substantial basis, where the images so dlspiayed are
distinguished or characterized by an emphasis on matter depicting or describing
“specified sexual activities” or “specified anatomical areas.” Such devices shall be
referred to as “adult arcade devices.”
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B. “Adult retail store” shall mean a business establishment having as a
regular and substantial portion of its stock in trade, “adult oriented material.”

C. “Adult booth/individual viewing area” shall mean a partitioned or partially
enclosed portion of an adult business used for any of the following purposes:

1. Where a live or taped performance is presented or viewed, where
the performances and/or images displayed or presented are distinguished or
characterized by their emphasis on matter depicting, describing, or relating to “specified
sexual activities” or “specified anatomical areas;” or

2. Where “adult arcade devices” are located.
D, “Adult business” shall mean: :
1. A business establishment or concern that as a regular and

substantial course of conduct operates as an adult retail store, adult motion picture
theater, adult arcade, aduit cabaret, adult motel or hotel, adult modeling studio; or
2. A business establishment or concern which as a regular and

substantial course of conduct offers, sells or distributes “adult oriented material” or
“sexually oriented merchandise,” or which offers to its patrons materials, products,
merchandise, services or entertainment characterized by an emphasis on matters
depicting, describing, or relating to “specified sexual activities” or “specified anatomical
areas” but not including those uses or activities which are preempted by state law.

E. “Adult cabaret” shall mean a business establishment (whether or not
serving alcoholic beverages) that features “adult live entertainment.”
F. “Adult cabaret dancer” shall mean any person who is an employee or

independent contractor of an “adult cabaret” or “aduit business” and who, with or
without any compensation or other form of consideration, performs as a sexually
oriented dancer, exotic dancer, stripper, go-go dancer or similar dancer whose
performance on a regular and substantial basis focuses on or emphasizes the adult
cabaret dancer’s breasts, genitals, and/or buttocks, but does not involve exposure of
“specified anatomical areas” or depicting or engaging in “specified sexual activities.”
“Adult cabaret dancer” does not include a patron.

G. “Adult hotel/motel” shali mean a “hotel” or “motel” (as defined in the
municipal code) that is used for presenting on a regular and substantial basis images
through closed circuit television, cable television, still or motion picture machines,
projectors, videos, holograms, virtual reality devices or other image-producing devices
that are distinguished or characterized by the emphasis on matter depicting or
describing or relating to “specified sexual activities” or “specified anatomical areas.”

H. “Adult live entertainment” shall mean any physical human body activity,
whether performed or engaged in, atone or with other persons including, but not fimited
to, singing, walking, speaking, dancing, acting, posing, simulating, wrestling or
pantomiming, in which: (1) the performer (including, but not limited to, topless and/or
bottomiess dancers, go-go dancers, exotic dancers, strippers, or similar performers)
exposes to public view, without opaque covering, “specified anatomical areas;” and/or
(2) the performance or physical human body activity depicts, describes, or relates to
“specified sexual activities” whether or not the specified anatomical areas are covered.

f. “Adult modeling studio” shall mean a business establishment which
provides for any form of consideration, the services of a live human model, who, for the
purposes of sexual stimulation of patrons, displays “specified anatomical areas” o be
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observed, sketched, photographed, filmed, painted, sculpted, or otherwise depicted by
persons paying for such services. “Adult modeling studio” does not include schools
maintained pursuant to standards set by the Board of Education of the State of
California.

J. “Adult motion picture theater” shall mean a business establishment, with
or without a stage or proscenium, where, on a regular and substantial basis and for any
form of consideration, material is presented through films, motion pictures, video
cassetltes, slides, laser disks, digital video disks, holograms, virtual reality devices, or
similar electronically-generated reproductions that is characterized by the depiction or
description of “specified sexual activities” or “specified anatomical areas.”

7 K. “Adult oriented material” shall mean accessories, paraphernalia, books,
magazines, laser disks, compact discs, digital video disks, photographs, prints,
drawings, paintings, motion pictures, pamphlets, videos, slides, tapes, holograms or
electronically generated images or devices including computer software, or any
combination thereof that is distinguished or characterized by its emphasis on matter
depicting, describing or relating to “specified sexual activities” or “specified anatomical
areas.” “Adult oriented material” shall include “sexually oriented merchandise.”

L. “Establishment of an adult business” shall mean any of the following:
1. The opening or commencement of any “adult business” (as defined
above) as a new business; ‘
2. The conversion of an existing business, whether or not an “adult
business,” to any “adult business;”
3. The addition of any “adult business” to any other existing “adult
business;”
4, The relocation of any “adult business;” or
5. Physical changes that expand the square footage of an existing
“adult business” by more than ten percent (10%).
M. “Ownet/license holider” shall mean any of the following: (1) the sole

proprietor of an adult business; (2) any general partner of a partnership that owns and
operates an adult business; (3) the owner of a controlling interest in a corporation or
L.L.C. that owns and operates an adult business; or (4) the person designated by the
officers of a corporation or the members of an L.L.C. to be the license holder for an
adult business owned and operated by the corporation.

: N. “Performer” shall mean a person who is an employee or independent
contractor of an adult business or any other person who, with or without any
compensation or other form of consideration, provides “adult live entertainment” for
patrons of an “adult business.”

0. “Sexually oriented merchandise” shall mean sexually oriented implements,
paraphernalia, or novelty items such as, but not limited to: dildos, auto sucks, sexually
oriented vibrators, benwa balls, inflatable orifices, anatomical balloons with orifices,
simulated and battery operated vaginas, and similar sexually oriented devices which are
designed or marketed primarily for the stimulation of human genital organs or
sado-masochistic activity or distinguished or characterized by their emphasis on matter
depicting, describing or relating to “specified sexual activities” or “specified anatomical
areas.”

P. “Specified anatomical areas” shall mean and include any of the following:
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1. Less than completely and opaquely covered, and/or simulated to
be reasonably anatomically correct, even if completely and opaquely covered human:
a. genitals, pubic region;
b. buttocks, anus; or
C. female breasts below a point immediately above the top of
the areola; or
2. Human male genitals in a discernibly turgid state, even if
completely or opaguely covered.
Q. “Specified sexual activities” shall mean and include any of the following,

irrespective of whether performed directly or indirectly through clothing or other
covering:

1 Human genitals in a state of sexual stimulation or arousal; and/or

2. Acts of human masturbation, sexual stimulation or arousal; and/or

3. Use of human or animal ejaculation, sodomy, oral copulation,
coitus or masturbation; and/or

4. Masochism, erotic or sexually oriented torture, beating, or the
infliction of pain, or bondage and/or restraints; and/or

5. Human excretion, urination, menstruation, vaginal or anal irrigation;
and/or

6. Fondling or other erotic touching of human genitals, pubic region,

buttock, or female breast.

5.44.030 Adult business requlatory license required. All adult businesses
are subject to the adult business regulatory license requirements of this chapter as well
as all other applicable ordinances of the city and laws of the State of California.

A. it shall be unlawful for any person to establish, operate, engage in,
conduct, or carry on any adult business within Benicia unless the person first obtains,
and continues to maintain in full force and effect, an adult business regulatory license
as herein required. Any occurrence of the “establishment of an adult business” as
defined in this chapter, shall require a new application for an adult business regulatory
license. The adult business regulatory license shall be subject to the development and
operational standards of this chapter and the underlying zone where the facility is
located. . : '
B. The community development director or his/her designee (hereinafter
“director”) shall grant, deny and renew adult business regulatory licenses in accordance
with these regulations.

C. License applicants shall file a written, signed and verified application on a
form provided by the community development department. Such application shall
contain the following information and be accompanied by the following documents:

1. If the license applicant is an individual, the individual shall state his
or her legal name, including any aliases, and address, and shall submit satisfactory
written proof that he or she is at least eighteen (18) years of age.

2. If the license applicant is a partnership, the partners shall state the
partnership’s complete name, address, the names of all partners, and whether the
partnership is general or limited; and shall attach a copy of the partnership agreement,
if any.
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3. If the license applicant is a corporation, the corporation shall
provide its complete name, the date of its incorporation, evidence that the corporation is
in good standing under the laws of the State of California, the names and capacities of
all officers and directors, the name of the registered corporate agent, and the address
of the registered office for service of process.

4, A signed and verified statement that the license applicant, if an
individual, or partners, officers, directors, if a partnership or corporation, has not pled
guilty or nolo contendere or been convicted of an offense classified by this or any other
state as a sex or sex-related offense, including crimes involving moral turpitude,
prostitution, or obscenity, and (a) more than two (2) years have elapsed since the date
of conviction or the date of release from confinement for the conviction to the date of
application, whichever is the later date, if the conviction is a misdemeanor; or (b} more
than five (5) years have elapsed since the date of conviction or the date of release from
confinement for the conviction to the date of application, whichever is the later date, if
the conviction is a felony; or (¢) more than five (5) years have elapsed since the date of
the last conviction or the date of release from confinement for the conviction to the date
of application, whichever is the later date, if the convictions are two or more
misdemeanors or combination of misdemeanor offenses occurring within any 24-month
period.

5. The license applicant shall sign the application. Ali persons who
sign the application must also provide names, aliases, addresses, and date of birth.
' - 6. If the license applicant intends to operate the adult business under

a name other than that of the license applicant, the license applicant shall file the
fictitious name of the adult business and show proof of registration of the fictitious
name.

7. A description of the type of adult business for which the license is
requested and the proposed address where the adult business will operate, plus the
hames and addresses of the owners and lessors of the adult business site.

8. The address to which notice of action on the application is fo be
mailed. _

9. A sketch or diagram showing the interior configuration of the
premises, including a statement of the total floor area occupied by the adult business.
The sketch or diagram need not be professionally prepared but must be oriented to the
north or some other designated street or object and drawn to a designated scale or
drawn with marked dimensions of the interior of the premises to an accuracy of plus or
minus six {6) inches.

10. A diagram of the off-street parking areas and entries to the
premises of the adult business, also showing the location of the lighting system required
by this chapter.

D. The completed application shall be accompanied by a non-refundable
application fee. The amount of such fees shall be set by resolution of the city council.

E. The completeness of an application for an adult business regulatory
license shall be determined by the director or within five (5) city business days of its
submittal, If the director determines that the license application is incomplete, the
director shall immediately notify in writing the license applicant of such fact and the
reasons therefor, including any additional information necessary to render the
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application complete. Such writing shall be deposited in the U.S. mail, postage prepaid,
- immediately upon determination that the application is incomplete. Within five () city
business days following the receipt of an amended application or supplementai
information, the director shall again determine whether the application is complete in
accordance with the provisions set forth above. Evaluation and notification shall occur
as provided herein until such time-as the application is found to be complete.

F. The fact that a license applicant possesses other types of state or city
licenses does not exempt the license applicant from the requirement of obtaining an
adult business regulatory license.

5.44.040 Investigation and action.on appiication for adult business regulafory
license.
A..  Upon receipt of a completed application and payment of the application

and license fees, the director shall immediately write or stamp the application
“Received” and, in conjunction with city staff, shall promptly investigate the information
-contained in the application to determine whether an adult business regulatory license
shall be granted. Investigation shall not be grounds for the city to unilaterally delay in
reviewing a completed application, nor is it grounds to extend the time period to conduct
a hearing pursuant to this section. : '

B. Within twenty-one (21) days of receipt of the compieted appiication, the
investigation shall be completed and the director shall notice and conduct a public
hearing with notice of such hearing to be made pursuant to California Government
Code §§ 65091 and 65905.

C. In reaching a decision on the application, the director shall not be bound
by the formal rules of evidence in the California Evidence Code.

D. The director shall render a written decision on the application for an adult
business regulatory license within two (2) city business days of the public hearing
required by this section. The failure of the director to render any decision within the time
frames established in any part of this section shall be deemed to constitute an approval,
‘subject to compliance with all operational standards of section 5.44.050 and all city
zoning requirements including those found in sections 17.28.020 and 17.32.020, and
chapter 17.102 of this code, and shall be subject to appeal to the city council, pursuant
to section 5.44.080. The decision of the director shall be hand delivered or mailed fo
the applicant at the address provided in the application, and shall be provided in
accordance with the requirements of this code.

E. Notwithstanding any provisions in this section regarding the occurrence of
any action within a specified period of time, the applicant may request additional time
beyond that provided for in this section or may request a continuance regarding any
decision or consideration by the city of the pending application. Extensions of time
sought by applicants shall not be considered delay on the part of the city or constitute
failure by the city to provide for prompt decisions on applications.

F. The director shall grant or deny the application in accordance with the
provisions of this section, and so notify the applicant as follows:
1. The director shall write or stamp “Granted” or “Denied” on the

application and date and sign such notation.
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2. 'If the application is denied, the director shall attach to the
application a statement of the reasons for the denial. '
3. If the application is granted, the director shall attach to the

application an adult business regulatory license.
G. The director shall grant the application and issue the adult business
_ regulatory license upon findings that the proposed business meets, or will meet, all of
the development and operational standards and requirements of this chapter, unless
the application is denied based upon one or more of the criteria set forth in subsection
() of this section. - S
H. If the director grants the application, the applicant may begin operating the
adult business for which the license was sought, subject to strict compliance with the
development and operational standards and requirements of this chapter. The license
holder shall post the license conspicuously in the premises of the adult business.
1 The director shall deny the application if the applicant fails to establish any
of the following:
1. The adult business complies with the city’s zoning requirements as
to its underlying zoning designation and other locational requirements of sections
17.28.020 and 17.32.020, and chapter 17.102.

2. The adult business complies with the development, operational or
performance standards found in this chapter.
3. The license applicant is at least eighteen (18) years of age.
4. The required application fees have been paid. :
5. The application complies with section 5.44.030.
J. A permittee, applicant or substantially related entity wherein the new

application is made by an individual or previous entity exercising management or
oversight or control of the aduit facility, cannot re-apply for an adult business regulatory
license for a particular location within one (1) year from the date of prior denial.

K. Any affected person may appeal the decision of the director in writing
within ten (10) days in accordance with the provisions of section 5.44.080.

5.44.050 QOperating standards.

A. Hours of operation. It shall be unlawful for any owner, operator, manager,
employee or independent contractor of an adult business to allow such aduit business
to remain open for business, or to license any employee, independent contractor or
performer to engage in a performance, solicit a performance, make a sale, solicit a
sale, provide a service, or solicit a service, between the hours of 2:00 a.m. and 9:00
a.m. of any day excepting herefrom an “aduit hotel/motel.”

B. Exterior lighting requirements. All exterior areas, including parking lots, of
the adult business shall be illuminated at a minimum of 1.50 foot-candle, maintained
and evenly distributed at ground level with appropriate devices to screen, deflect or
diffuse the lighting in such manner as to prevent glare or reflected light from creating
adverse impacts on adjoining and nearby public and private properties. Inoperable
and/or broken lights shall be replaced within twenty-four (24) hours.

C. Interior lighting requirements. All interior areas of the adult business
excepting therefrom adult hotels/motels shall be illuminated at a minimum of 1.00
foot-candle, maintained and evenly distributed at floor level. Inoperable and/or broken
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lights shall be replaced within twenty-four (24) hours, excepting herefrom an “adult
hotel/motel.”
D. Regulation of adult booth/individual viewing area. ‘
1. No adult booth/individual viewing area shall be occupied by more

than one-individual at a time. _
2. Each adult booth/individual viewing area within the adult business

shall be visible from a continuous and accessible main aisle in a public portion of the
establishment, and shall not be obscured by any door, curtain, wall, two-way mirror or
other device which would prohibit a person from seeing the entire interior of the adult
booth/individual viewing area from the main aisle. Any adult business may have more
than one manager station in order to ensure compliance with this regulation. At all
times, the manager station(s) shall be maintained to ensure a clear line of sight into the
interior of the adult/booth individual viewing area. Further, no one shall maintain any
adult booth/individual viewing area in any configuration uniess the entire interior
wherein the picture or entertainment that is viewed is visible from the manager
station(s). The entire body of any patron in any adult booth/individual viewing area
must be visible from the main aisle and the manager station(s) without the assistance of
mirrors or any other device.

3. No doors are permitted on an adult booth/individual viewing area.
No partially or fully enclosed adult booth/individual viewing areas or partiaily or fully
concealed adult booth/individual viewing areas shall be maintained.

4. No holes or other openings shall be permitted between adult
booths/individual viewing areas. Any such hole or opening shall be repaired within
twenty-four (24) hours using “pop” rivets to secure metal plates over the hole or opening
to prevent patrons from removing the metal plates.

5. No beds, couches or chairs with a sitting area greater than twenty-
four inches (24”) wide shall be permitted in an adult booth/individual viewing area.
E. On-site manager. All adult businesses shall have a responsible person

who shall be at least 18 years of age and shall be on the premises to act as manager at
all times during which the business is open. No performer may serve as the manager.
The individual(s) designated as the on-site manager shall provide his/her name to the
chief of police to receive all complaints and be given by the owner and/or operator the
responsibility and duty to address and immediately resolve all violations taking place on
the premises.

F. Interior of premises. No exterior door or window on the premises of an
adult business shall be propped or kept open at anytime while the business is open and
any exterior windows shali be covered with opaque coverings at ali times.

G. Displays of adult oriented materials. All displays of materials
characterized or distinguished on matters describing or relating to “specified sexual
activities” or “specified anatomical areas,” as defined in this code, shall be completely
screened from public view as viewed from adjacent sidewalks or public rights-of-way.

H. Signs. All adult businesses shall comply with the foliowing sign
requirements, in addition to those of the Benicia Municipal Code. Should a conflict exist
between the requirements of the Benicia Municipal Code and this subsection, the more
restrictive shall prevail.
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~ If an adult business does not serve alcohol, it shall post a notice inside the
establishment, within ten feet (10" of every entrance used by customers for access to
the establishment, stating that persons below the age of eighteen (18) years of age are
prohibited from entering onto the premises or within the confines of the aduit business.
This notice shall be posted on.a wall in a place of prominence. The dimensions of the
notice shall be no less than six inches (6") by six inches (6"), with a minimum typeface
of 25 points. If the adult business serves alcohol, it shall comply with all notice and
posting requirements of the Alcoholic Beverage Conirol Department.

. Regulation of public restroom facilities. If the adult business provides
restrooms for patron use, it shall provide separate restroom facilities for male and
female patrons. The restrooms shall be free from adult oriented material. Only one (1)
person shall be allowed in each restroom at any time, unless otherwise required by law,
in which case the adult business shall employ a restroom attendant of the same sex as
the restroom users who shall be present in the public portion of the restroom during
operating hours. The attendant shall insure that no person of the opposite sex is
permitted into the restroom, and that not more than one (1) person is permitted to enter
a restroom stall, unless otherwise required by law, and that the restroom facilities are
used only for their intended sanitary purposes. Access fo restrooms for patron use
shall not require passage through an area used as a dressing area by performers.

J. Trash. All interior trash cans shall be emptied into a single locked trash
bin lined with a plastic bag or with individually bagged trash at least once a day. At
least four (4) times a day, the front and rear exteriors of any adult business, along with
the parking lot, shall be inspected for trash and debris and any trash and debris found
shall be immediately removed and placed into a single locked trash bin lined with a
plastic bag.

K. Aduit business offering adult live entertainment — Additional operating
requirements. The following additional requirements shall apply to adult businesses
providing adult live entertainment: ,

1. No person shall perform adult live entertainment for patrons of an
adult business except upon a permanently fixed stage at least eighteen inches (187)
above the level of the floor, and surrounded with a three foot (3') high barrier or by a
fixed rail at least thirty inches (30”) in height. No patron shall be permitted on the stage
while the stage is occupied by a performer(s) and/or adult cabaret dancer(s). This
provision shall not apply to an individual viewing area where the performer is completely
separated from the area in which the performer is viewed by an individual by a
permanent, floor to ceiling, solid barrier.

2. No performer or adult cabaret dancer shall be within six feet (6') of
a patron, measured horizontally, while the performer or aduit cabaret dancer is
performing adult live entertainment. While on stage, no performer or adult cabaret
dancer shall have physical contact with any patron, and no patron shall have physical
contact with any performer or adult cabaret dancer.

3. As to off stage performances, no performer or adult cabaret dancer
shall perform “adult live entertainment” off stage. As to an adult cabaret dancer
performing off stage, a distance of at least six feet (6") shall be maintained between the
adult cabaret dancer and the patron(s) at all times. During off stage performances, no
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adult cabaret dancer shall have physical contact with any patron, and no patron shail
have physical contact with any adult cabaret dancer.

4. In addition, while on the premises, no performer or aduit cabaret
dancer shall have physical contact with a patron and no patron shall have physical
contact with a performer or adult cabaret dancer, which physical contact involves the
touching of the clothed or unclothed genitals, pubic area, buttocks, cleft of the buttocks,
perineum, anal region, or female breast with any part or area of any other person’s
body either before or after any adult live entertainment or off stage performances by
such performer or adult cabaret dancer. Patrons shall be advised of the no touching
requirements by signs and, if necessary, by employees, independent contractors,
performers, or adult cabaret dancers of the establishment. This prohibition does not
extend to incidental touching. '

5. Patrons shall be advised of the separation and no touching
requirements by signs conspicuously displayed and placed on the barrier between
patrons and performers and utilizing red or black printing of letters not less than one
inch (1”) in size. And, if necessary, patrons shall also be advised of the separation and
no touching requirements by employees or independent contractors of the
establishment.

6. All employees and independent contractors of the adult facility,
except therefrom performers while performing on the fixed stage, while on or about the
premises or tenant space, shall wear at a minimum an opaque covering which covers
their specified anatomical areas. '

7. Patrons shall not throw money to performers, place monies in the
performers’ costumes or otherwise place or throw monies on the stage. If patrons wish
to pay or tip performers, payment or tips may be placed in containers. Patrons shall be
advised of this requirement by signs conspicuously displayed and placed on the barrier
between patrons and performers and utilizing red or black printing of letters not less
than one inch (1") in size. If necessary, patrons shall also be advised of the tipping and
gratuity requirements by employees or independent contractors of the adult business.

8. The adult business shall provide dressing rooms for performers,
that are separated by gender and exclusively dedicated to the performers’ use and
which the performers shail use. Same gender performers may share a dressing room.
Patrons shall not be permitted in dressing rooms.

9. The adult business shall provide an entrance/exit to the
establishment for performers that is separate from the entrance/exit used by patrons,
which the performers shall use at all times.

10. The adult business shall provide access for performers between
the stage and the dressing rooms that is completely separated from the patrons. If
such separate access is not physically feasible, the adult business shall provide a
minimum three foot (3") wide walk aisle for performers between the dressing room area
and the stage, with a railing, fence or other barrier separating the patrons and the
performers capable of (and which actually results in) preventing any physical contact
between patrons and performers and the patrons must also be three feet (3') away from
the walk aisle. Nothing in this section is intended to exempt the adult business from
compliance with the provisions of Title 24 of the California Code of Regulations
pertaining to handicapped accessibility.
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11.  All adult businesses featuring live entertainment shall employ
security guards in order to maintain the public peace and safety, based upon the
following standards:

a. Shall provide at least one security guard at all times while
the business is open.

b. If the occupancy limit of the premises is greater than 30
persons, an additional security guard shall be on duty.

C. Security guard(s) shall be charged with preventing violations

of law and enforcing compliance by patrons with the requirements of these regulations.
Security guard(s) shall be uniformed in such a manner so as to be readily identifiable as
a security guard by the public and shall be duly licensed as a security guard as required
by applicable provisions of state law. No security guard required pursuant to this
subsection shall act as a door person, ticket seller, ticket taker, admittance person, or
sole occupant of the manager’s station while acting as a security guard.

d. Between the hours of 8:00 p.m. and thirty (30) minutes after
the established closing time of the facility, security guard(s) shall regularly patrol the
parking lot and adjacent outdoor areas of the facility to maintain order therein and
prevent any illicit or nuisance activity.

L.  Adult motion picture theater additional operating requirements. The
following additional requirements shall apply to aduit motion picture theaters:

1. If the theater contains a hall or auditorium area, the area shall
comply with each of the following provisions:

_ _ a. Have individual, separate seats, not couches, benches, or
the like, to accommodate the maximum number of persons who may occupy the hall or
auditorium area;

b. Have a continuous main aisle alongside the seating areas in
order that each person seated in the hall or auditorium area shall be visible from the
aisle at all times; and .

C. Have a sign posted in a conspicuous place at or near each
entrance to the hall or auditorium area which lists the maximum number of persons who
may occupy the hall or auditorium area, which number shall not exceed the number of
seats within the hall or auditorium area.

2. If an adult motion picture theater is designed to permit outdoor
viewing by patrons seated in automobiles, it shall have the motion picture screen so
situated, or the perimeter of the establishment so fenced, that the material to be seen
by those patrons may not be seen from any public right-of-way, child day care facility,
public park, school, or religious institution or any residentially zoned property occupied
with a residence.

M. Employment of and services rendered to persons under the age of
eighteen (18) years prohibited; twenty-one (21) if liquor is served.

1. Employees/independent contractors. Employees and independent
contractors of an adult business must be at least eighteen (18) years of age. It shall be
unlawful for any owner, operator, manager, partner, director, officer, shareholder with a .
ten percent (10%) or greater interest, employees, or other person in charge of any adult
business fo employ, contract with, or otherwise retain any services in connection with
the adult business with or from any person who is not at least eighteen (18) years of
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age.- If liquor is served at the adult business, employees and independent contractors
of the adult business must be at least twenty-one (21) years of age. If liquor is served
at the adulf business, it shall be uniawful for any owner, operator, manager, partner,
director, officer, shareholder with a ten percent (10%) or greater interest, employee, or
other person in charge of any adult business to employ, contract with, or otherwise
‘retain any services in connection with the adult business with or from any person who is
not at least twenty-one (21) years of age. And said persons shall exercise reasonable
care in ascertaining the true age of persons seeking to contract with, be employed by,
or otherwise service the adult business.

2. Patrons. Patrons of an adult business must be at ieast eighteen
(18) years of age. It shall be unlawful for any owner, operator, manager, partner,
director, officer, shareholder with a ten percent (10%) or greater interest, employee,
independent contractor, or other person in charge of any adult business to permit to
enter or remain within the adult business any person who is not at least eighteen (18)
years of age. If liquor is served at the adult business, patrons must be at least
twenty-one (21) years of age. If liquor is served at the adult business, it shall be
unlawful for any owner, operator, manager, partner, director, officer, shareholder with a
ten percent (10%) or greater interest, employee, independent contractor, or other
person in charge of any adult business to permit to enter or remain within the aduit
business any person who is not at least fwenty-one (21) years of age. And said
persons shall exercise reasonable care in ascertaining the true age of persons entering
the adult business.

3. X-rated movies. The selling, renting and/or displaying of x-rated
movies, videotapes, digital video disks (DVDs), compact disks (CDs) and laser disks
shall be restricted to persons over eighteen (18) years of age. If an establishment that
is not otherwise prohibited from providing access to the establishment to persons under
eighteen (18) years of age sells, rents, or displays movies, videos, DVDs, CDs or laser

“disks that have been rated “X” or rated “NC-17" by the motion picture rating industry
(“MPAA’), or which have not been submitted to the MPAA for a rating, and which
consist of images that are distinguished or characterized by an emphasis on depicting
or describing specified sexual activities or specified anatomical areas, said movies,
videos, DVDs, CDs, and laser disks shall be located in a specific section of the
establishment where these items are not visible to persons under the age of eighteen
(18) and from which persons under the age of eighteen (18) shall be prohibited.

4, Inspections. Each owner, operator, manager, employee or
independent contractor of an adutt business or other person in charge of an adult
business shall permit representatives of the police department, health department, fire
department, community development department, business license division and other
city departments, to inspect the adult business for the purpose of insuring compliance
with the laws and operating standards applicable to adult businesses at any time it is
occupied or open for business. Such inspections shall be conducted in a reasonable
manner.
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5.44.060 Transfer of adult business license.

A. A license holder shall not operate an adult business under the authority of
an adult business license at any place other than the address of the adulit business
stated in the application for the license.

B. In the event of a transfer of ownership of the adult business, the new
owner shall be fully informed of the requirements of this chapter, including the
- operational and development standards herein. o

C. In the event of a transfer of the adult business or the adult business
license, the transferee must provide the director with the following information within
seven (7) days of the transfer:

1. if the transferee is an individual, the individual shall state his or her
legal name, including any aliases, and address, and shall submit satisfactory writien
proof that he or she is at least eighteen (18) years of age.

2. If the transferee is a partnership, the partners shall state the
partnership’s complete name, address, the names of all partners, and whether the
partnership is general or limited; and shall attach a copy of the partnership agreement,
if any.

3. if the transferee is a corporation or L.L.C., the entity shall provide
its complete name, the date of its incorporation or organization, evidence that it is in
good standing under the laws of the State of California, the names and capacities of all
officers and directors, managers or members having supervisory or managerial control
over the facility, the name of the registered agent, and the address of the registered
office for service of process.

5.44.070 Suspension or revocation of adult business license. ,

A. On determining that grounds for license suspension or revocation exist,
the community development director (“the director”) shall furnish written notice of the
proposed suspension or revocation to the license holder. Such notice shall set forth the
time and place of a hearing and the ground or grounds upon which the hearing is
based, the pertinent municipal code sections, and a brief statement of the factual
‘matters in support thereof. The notice shall be mailed, postage prepaid, addressed to
the last known address of the license holder, or shall be delivered fo the license holder
personally, at least ten (10) days prior to the hearing date. Hearings pursuant {o this
section shall be noticed in accordance with California Government Code §§ 65091 and
65905 and conducted by the community development director or his/her designee
(hereinafter “director”), which may include a third party hearing officer. Hearings
pursuant to this section shall be conducted in accordance with procedures established
by the director but, at a minimum, shall include the following: :

1. All parties involved shall have the right to offer testimonial,
documentary, and tangible evidence bearing upon the issues and may be represented
by counsel.

2. The director shall not be bound by the formal rules of evidence.

3. Any hearing under this section may be continued for a reasonable
time for the convenience of a party or a witness at the request of the license holder.
Extensions of time or continuances sought by a license holder shall not be considered
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delay on the part of the city or constitute failure by the city to provide for prompt
decisions on license suspensions or revocations. ‘ -

4. The director’s decision may be appealed in accordance with
section 5.44.080. _
B. A license may be suspended or revoked based on the following causes

arising from the acts or omissions of the license holder, or an employee, independent
contractor, partner, director, or manager of the license holder:

1. The building, structure, equipment, or location used by the adult
business fails to comply with all provisions of these regulations and this section relating
to adult businesses, including the adult business operational standards contained in
section 5.44.050 above and the zoning requirements of sections 17.28.020 and
17.32.020, and chapter 17.102, and all other applicable building, fire, electrical,
plumbing, health, and zoning requirements of the Benicia Municipal Code.

, 2. The license holder has failed to obtain or maintain all required city
licenses.
3. The license holder has made any false, misleading, or fraudulent
statement of material fact in the application for an adult business license.
4, The license is being used to conduct an activity different from that
for which it was issued.
5. That an individual employed by, or performing in, the adult

business (whether classified as an employee or independent contractor) has been
convicted of two (2) or more sex-related offenses that occurred in or on the licensed
premises within a twelve (12) month period and was employed by, or performing in, the
adult business at the time the offenses were committed.

: 6. That the use for which the approval was granted has ceased to
exist or has been suspended for six (6) months or more.

7. That the transferee/new owner of an adult business or adult
business license failed to comply with the requirements of this chapter.

8.  The license holder, partner, director, or manager has knowingly
allowed or permitted, or has failed to make a reasonable effort to prevent the
occurrence of any of the following on the premises of the adult business, or a licensee
has been convicted of violating any of the following state laws on the premises of the
adult business: ’ '

a. Any act of unlawful sexual intercourse, sodomy, oral
copulation, or masturbation.
b. Use of the establishment as a place where unlawful

solicitations for sexual intercourse, sodomy, oral copulation, or masturbation openly
oCCur.

C. Any conduct constituting a criminal offense which requires
registration under section 290 of the California Penal Code.
d. The occurrence of acts of lewdness, assignation, or

prostitution, including any conduct constituting violations of sections 315, 316, 318 or
subdivision (b) of the section 647b of the California Penal Code.

e. Any act constituting a violation of provisions in the California
Penal Code relating to obscene matter or distribution of harmful matter to minors
including, but not limited to sections 311 through 313.4.
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f. Any act constituting a felony involving the sale, use,
“possession, or possession for sale of any controlled substance specified in sections
11054, 11055, 11056, 11057, or 11058 of the California Heaith & Safety Code. -

g. An act or omission in violation of any of the requirements of
this chapter if such act or omission is with the knowledge, authorization, or approval of
the license holder or is as a result of the license holder's negligent supervision of the
employees or independent contractors of the adult facility. This includes the aliowance
of activities that are or become a public nuisance which includes the disruptive conduct
of business patrons whether on or immediately off the premises where such patrons
disturb the peace, obstruct traffic, damage property, engage in criminal conduct, violate
the law and otherwise impair the free enjoyment of life and property. -

C. After holding the hearing in accordance with the provisions of this section,
if the director finds and determines that there are grounds for suspension or revocation,
the director shall impose one of the following:

1. Suspension of the license for a specified period not to exceed six
(6) months; or
2. Revocation of the license.

The director shall render a written decision that shall be hand delivered or
ovemight mailed to the license holder within five (5) days of the public hearing. _

D. In the event a license is revoked pursuant to this section, another adult
business license to operate an adult business shall not be granted to the licensee or an
entity related to the licensee within twelve (12) months after the date of such revocation.

5.44.080 Appeal procedures.

A. After approval, denial, suspension or revocation of a license, any affected
person may appeal the decision to the city council in writing within ten (10) days after
the written decision. _

B. Consideration of an appeal of the decision shall be at a public hearing,
notice of which shall be given pursuant to California Government Code §§ 65091 and
65905 and which hearing shall occur within thirty (30) days of the filing or initiation of
the appeal.

C. The city council action on the appeal of the decision shall be by a majority
vote of the members present and upon the conclusion of the de novo public hearing,
the city council shall grant or deny the appeal. The city council’s decision shall be final
and conclusive and shall be rendered in writing within four (4) city business days of the
hearing, such written decision to be mailed to the party appealing the director’s
decision. : :

D. In reaching its decision, the city council shall not be bound by the formal

rules of evidence.
E. Notwithstanding any provisions in this section regarding the occurrence of

any action within a specified period of time, the applicant may request additional time
beyond that provided for in this section or may request a continuance regarding any
decision or consideration by the city of the pending appeal. Extensions of time sought
by applicants shall not be considered delay on the part of the city or constitute failure by
the city to provide for prompt decisions on applications.
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F. Failure of the city council fo render a decision to grant or deny an appeal
of a license denial within the time frames established by this section shall be deemed to
constitute an approval of the adult business license. - ' o

G. The time for a court challenge to a decision of the city council is governed
by California Code of Civil Procedure § 1094.8.

H. Notice of the city council's decision and its findings shall include citation to
California Code of Civil Procedure § 1094.8. _

R Any applicant or license holder whose license has been denied pursuant -
to this section shall be afforded prompt judicial review of that decision as provided by
California Code of Civil Procedure § 1094.8.

'5.44.090 Violations.

A. Any owner, operator, manager, employee or independent.contractor of an
adult business violating or permitting, counseling, or assisting the violation of any of
these provisions regulating adult businesses shall be subject to any and all civil
remedies, including license revocation. All remedies provided herein shali be
cumulative and not exclusive. Any violation of these provisions shall constitute a
separate violation for each and every day during which such violation is committed or
continued. ‘

B. In addition to the remedies set forth in section 5.44.090 A, any aduli
business that is operating in violation of these provisions regulating adult businesses is
hereby declared to constitute a public nuisance and, as such, may be abated or
enjoined from further operation.

- C. The restrictions imposed pursuant to this section constitute a licensing
process, and do not constitute a criminal offense. Notwithstanding any other provision
of the Benicia Municipal Code, the city does not impose a criminal penalty for violations
of the provisions of this ordinance related to sexual conduct or activities.

5.44.100 Regulations non-exclusive. The provisions of this chapter
regulating adult businesses are not intended to be exclusive, and compliance therewith
shall not excuse non-compliance with any other provisions of the Municipal Code and/or
any other regulations pertaining to the operation of businesses as adopted by the city
councit of Benicia.

Section 3.

Chapter 5.45 (Adult Business Performer License) of Chapter 5 (Business Taxes,
Licenses And Regulations) of the Benicia Municipal Code is added to read as follows:
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CHAPTER 5.45

ADULT BUSINESS PERFORMER LICENSE
Sections:

5.45.010 Purpose.

5.45.020 Adult business performer license.

5.45.030 Investigation and action on adult business performer license.
5.45.040 Revocation/suspension/denial of adult business performer license.
5.45.050 Display of identification cards. .

5.45.060 Adult business performer license non transferable.

5.45.070 Violations.

5.45.080  Regulations non exclusive.

5.45.010 Purpose. Itis the purpose and intent of this chapter to provide for
the licensing of aduit business performers in order fo promote the health, safety, and
general welfare of the city. The goals of the performer licensing provisions are (1) to
protect minors by requiring that all performers be over the age of eighteen (18) years;
(2) to assure the correct identification of persons performing in adult businesses; (3) o
enable the city to depioy law enforcement resources effectively; and (4) to detect and
discourage the involvement of crime in adult businesses by precluding the licensing of
performers with certain sex related convictions within a prior time period. It is neither
the intent nor the effect of these regulations to invade the privacy of performers or to
impose limitations or restrictions on the content of any communicative material.
Similarly, it is neither the intent nor the effect of these reguiations to restrict or deny
access by adults to communicative materials or to.deny access by the distributors or
exhibitors of adult businesses fo their intended lawful market. Nothing in these
regulations is intended to authorize, legalize, or permit the establishment, operation, or
maintenance of any business, building, or use which violates any city ordinance or any
statute of the State of California regarding public nuisances, unlawful or indecent
exposure, sexual conduct, lewdness, obscene or harmful matter, or the exhibition or
public display thereof.

The definitions contained in the chapter 5.44 of the Benicia Municipal Code, shall
govern for purposes of these regulations.

5.45.020 Adult business performer license.

A. No performer shall be employed, hired, engaged, or otherwise retained in
an adult business to participate in or give any live performance displaying “specified
anatomical areas” or “specified sexual activities” without first having a valid adult
business performer license issued by the city.

B. The chief of poiice or his/her designee shall grant, deny, and renew adult
business performer licenses in accordance with these regulations.

: C. License applicants shall file a written, signed, and verified application or
renewal application on a form provided by the chief of police. Such application shall
contain the following information:
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1. The license applicant's legal name and any other names (including
“stage names” and aliases) used by the applicant. - '
2. Principal place of residence.
3. Age, date and place of birth.
4, Height, weight, hair and eye color, and tattoo descriptions and
locations. _ : | _ :
' 5. Each present and/or proposed business address(es) and telephone
number(s) of the establishments at which the applicant intends to work. '
6. Driver's license or identification number and state of issuance.
7. Social security number.
: 8. Satisfactory written proof that the license applicant is a least
eighteen (18) years of age. - : :
' 9. The license applicant's fingerprints on a Livescan form provided by

the Benicia police department and two color two by two inch photographs clearly
showing the applicant’s face. Any fees for the photographs and fingerprints shall be
paid by the applicant. Fingerprints and photographs shall be taken within six (6)
months of the date of application. _

10.. Whether the license applicant has pled guilty or nolo contendere or
been convicted of an offense classified by this or any other state as a sex related
offense and (a) less than two years have elapsed since the date of conviction or the
date of release from confinement for the conviction to the date of appiication, whichever
is the later date, if the conviction is a misdemeanor; or (b) less than five years have
- elapsed since the date of conviction or the date of release from confinement for the
conviction to the date of conviction, whichever is the later date, if the conviction is a
felony; or (c) less than five years have elapsed since the date of the last conviction or
the date of release from confinement for the conviction to the date of application,
whichever is the later date, if the convictions are two or more misdemeanors or
combination of misdemeanor offenses occurring within any twenty-four (24) month
period.

11.  If the application is made for the purpose of renewing a license, the
license applicant shall attach a copy of the license to be renewed.
D. The information provided above in subsection C of this section which is

personal, private, confidential or the disclosure of which could expose the applicant to
the risk of harm will hot be disclosed under the California Public Records Act or the
open government ordinance. Such information includes, but is not limited to, the
applicant’s residence address, telephone number, date of birth, age, driver's license
and social security number. The city council in adopting the application and licensing
and/or permit system set forth herein has determined in accordance with Government
Code § 6255 that the public interest in disclosure of the information set forth above is
outweighed by the public interest in achieving compliance with this chapter by ensuring
that the applicant’s privacy, confidentiality or security interests are protected. The city
clerk shall cause the same to be redacted from any copy of a completed application
form made available to any member of the public, the above-mentioned information.
E. The completed application shall be accompanied by a non refundable
application fee and an annual license fee. The amount of such fees shall be as set
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forth in the schedule of fees established by resolution from time to time by the city
council. ' _ S
F. The completeness of an application shall be determined within six (6)
business hours by the chief of police. The chief of police or his/her designee must be
available during normal working hours Monday through Friday to accept adult business
performer applications. If the chief of police determines that the application is
incomplete, the chief of police shall immediately inform the applicant of such fact and
the reasons therefor, including any additional information necessary to render the -
application complete. Upon receipt of a completed adult business performer application
and payment of the license fee specified in section E above, the chief of police shall
immediately issue a temporary license which shall expire of its own accord ten (10)
- business days from the date of issuance and shall only be extended as provided in
section 5.45.030. '

G. This temporary adult business performer license shall authorize a
performer to commence performance at an adult business establishment that
possesses a valid adult business license authorized to provide live entertainment.

H. The fact that a license applicant possesses other types of state or city -
permits or licenses does not exempt the license applicant from the requirement of
obtaining an adult business performer license.

5.45.030 Investigation and action on application for adult business performer
license. | : - _
A. Upon submission of a completed application, payment of license fees,

and issuance of a temporary adult business performer license pursuant to section
5.45.020, the chief of police shall immediately stamp the application “Received” and in
conjunction with city staff, including members of the police department, shall prompitly
investigate the information contained in the application to determine whether the license
applicant should be issued an adult business performer license.

B. Investigation shall not be grounds for the city to unilateraily delay in
~ reviewing a completed application. The chief of police’s decision to grant or deny the

adult business performer license shall be made within ten (10) business days from the
date the temporary license was issued and in no case shall the decision to grant or
deny the license application be made after the expiration of the temporary license. In
the event the chief of police is unable to complete the investigation within ten (10)
business days, he shall promptly notify the license applicant and extend the temporary
license for up to ten (10) additional business days. In no case shall the investigation
exceed twenty (20) days, nor shall the decision to grant or deny the license application
be made after the expiration of the temporary license.

C.  The chief of police shall render a written decision to grant or deny the
license within the foregoing ten (10) day time period set forth in section 5.45.030 B.
Said decision shall be mailed first class postage prepaid or hand delivered to the
applicant, within the foregoing ten (10) day period or twenty (20) day period if extended
pursuant o section 5.45.030 B, at the address provided by the applicant in the
application.
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D. The chief of police shall notify the applicant as follows:
1. The chief of police shall write or stamp “Granted” or “Denied” on
the application and date and sign such notation.

o 2. Ifthe application is denied, the chief of police shall attach to the
application a statement of the reasons for the denial. Such notice shall also provide
that the license applicant may appeal the denial to the city manager. The city manager
or a designated hearing officer shall conduct a hearing as described in section
5.45.040. : ‘
3. If the application is granted, the chief of police shall attach to the

application an adult business performer license. :

' _ 4. The application, as acted upon, and the license, if any, shall be
placed in the United States mail, first class postage prepaid, or hand delivered,
addressed to the license applicant at the residence address stated in the application in
accordance with the time frames established herein.

E.  The chief of police shall grant the application and issue the license unless
the application is denied based on one of the grounds set forth in subsection F of this
section. “ "

F. The chief of police shall deny the application based on any of the
following grounds: ' o
_ 1. The license applicant has made faise, misieading, or fraudulent
statement of material fact in the application for an adult business performer license.
' 2. The licerise applicant is under eighteen (18) years of age.
3. The adult business performer license is to be used for performing

in a business prohibited by laws of the state or city or a business that does not have a
valid adult business license.

4. . The license applicant, has pled guilty, nolo contendere or been
convicted of an offense classified by this or any other state as a sex related offense and
(a) less than two years have elapsed since the date of conviction or the date of release
from confinement for the conviction to the date of application, whichever is the later
date, if the conviction is a misdemeanor, or (b) less than five years have elapsed since
the date of conviction or the date of release from confinement for the conviction to the
date of application, whichever is the later date, if the conviction is a felony; or (c) less
than five years have elapsed since the date of the last conviction or the date of release
from confinement for the conviction to the date of application, whichever is the later
date, if the convictions are two or more misdemeanors or combination of misdemeanor
offenses occurring within any twenty-four (24) month period.

G. Failure of the chief of police to render a decision on the license within the
time frames established by this section shall be deemed to constitute an approval.

H. Each adult business performer license, other than the temporary license
described in section 5.45.020 F, shall expire one (1) year from the date of issuance and
may be renewed only by filing with the chief of police a written request for renewal,
accompanied by the annual license fee and a copy of the license to be renewed. If said
application conforms to the previously approved application and there has been no
change with respect to the license holder being convicted of any crime classified by this
or any other state as a sex related offense, the chief or police or his/her designee shall
renew the license for one (1) year. Any plea to or conviction of a sex related offense
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requires the renewal application to be set for hearing before the chief of police in
accordance with the provisions of this section. The request for renewal shall be made
at least thirty (30) days before the expiration date of the license. Applications for
renewal shall be acted upon as provided herein for action upon applications for license.
The chief of police’s denial of a renewal application is subject to the hearing provisions
of section 5.45.040. : ' ' :

5.456.040 Revocation/suspension/denial of adult business performer license.
A.  On determining that grounds for denial of a license, license revocation or
suspension exist, the chief of police or his designee shall furnish written notice of the
- proposed action to the applicant/license holder. Such notice shall set forth the time and
place of a hearing before the city manager or a designated hearing officer and the
ground or grounds upon which the hearing is based, the pertinent Benicia Municipal
Code sections, and a brief statement of the factual matters in support thereof. The
notice shall be mailed, postage prepaid, addressed to the last known address of the
- applicant/license holder, or shall be delivered o the license holder personally, at least
ten (10) days prior to the hearing date.
B.  On determining that grounds for denial of a license exist, the chief of
police shall furnish written notice of the proposed action to the applicant/license holder.
The decision of the chief of police shali be appeaiable to the city manager by filing a
written request for a hearing with the city clerk within fifteen (15) days following the day
of mailing of the chief of police s decision and paying the fee for appeals provided
under this code. All such appeals shall be filed with the city clerk and shall be public
records. The city manager shall issue a notice which shall set forth the time and place
of a hearing before the city manager or a designated hearing officer which is within
thirty (30) days from the date the appeal was filed and the ground or grounds upon
which the hearing is based, the pertinent Benicia Municipal Code sections, and a brief
statement of the factual matters in support thereof. The notice shall be mailed, postage
prepaid, addressed to the last known address of the applicant/license holder, or shall
be delivered to the license holder personally, at least ten (10) days prior to the hearing
date.

C. The applicant shall have the right to offer testimonial, documentary, and
tangible evidence bearing upon the issues and may be represented by counsel. The
city manager or designated hearing officer shall not be bound by the formal rules of
evidence. Any hearing under this section may be continued for a reasonable time for
the convenience of a party or a witness at the request of the licensee. Extensions of
time or continuances sought by a licensee/appeliant shall not be considered delay on
the part of the city or constitute failure by the city to provide for prompt decisions on
license suspensions or revocations.

D. A license may be revoked, based on any of the following causes arising
from the acts or omissions of the license holder: :

_ 1. The licensee has made any false, misleading, or fraudulent
statement of material fact in the application for a performer license.

2. The licensee has pled guilty, nolo contendere or been convicted of
an offense classified by this or any other state as a sex related offense and (a) less
than two years have elapsed since the date of conviction or the date of release from
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confinement for the conviction to the date of application, whichever is the later date, if
the conviction is a misdemeanor, or (b) less than five years have elapsed since the date
of conviction or the date of release from confinement for the conviction to the date of
application, whichever is the later date, if the conviction is a felony; or (c) less than five
years have elapsed since the date of the last conviction or the date of release from
“confinement for the conviction to the date of application, whichever is the later date, if
the convictions are two or more misdemeanors or combination of misdemeanor

offenses occurring within any twenty-four (24) month period.

3. Failure to comply with the operating standards of chapter 5.44 or
the requirements of this chapter. :
: E. After holding the hearing in accordance with the provisions of this section,
 if the city manager or designated hearing officer finds and determines that there are
grounds for revocation or suspension, the city manager or designated hearing officer
shall revoke or suspend the license. After holding the hearing in accordance with the
provisions of this section on the denial of a license, the city manager or designated
hearing officer shall decide to sustain the decision, modify the decision or order the
decision stricken and issue such order as the city manager or designated hearing
officer finds is supported by the entire record. The city manager or designated hearing
officer shall render a written decision that shail be hand delivered or overnight mailed to
the applicant/license holder within four (4) working days of the hearing. The city
manager or designated hearing officer’s failure to render such a decision within this
time frame shall constitute an approval or reinstatement of the license.

F. In the event a license is revoked pursuant fo this section, another adult
business performer license shall not be granted to the licensee within twelve (12)
months after the date of such revocation.

G. The decision of the city manager or designated hearing officer shall be
final.

H. The time for a court challenge to a decision of the city manager or
designated hearing officer is governed by California Code of Civil Procedure § 1094.8.

I Notice of the city manager's or designated hearing officer’s decision and
his/her findings shall include citation to California Code of Civil Procedure § 1094.8.

J. . Any applicant or license holder whose license has been denied,
suspended, or revoked, pursuant to this section shail be afforded prompt judicial review
of that decision as provided by California Code of Civil Procedure § 1094.8.

5.45.050 Display of license identification cards. The chief of police shall
provide each adult business performer required to have a license pursuant to this
chapter with an identification card containing the name, address, photograph, and
license number of such performer. Every performer shall have such card available for
inspection at all times during which he or she is on the premises of the adult business
at which he or she performs.

5.45.060 Adult business performer license non transferable. No adult
business performer license may be sold, transferred, or assigned by any licensee or by
operation of law, to any other person, group, partnership, corporation, or any other
entity. Any such sale, transfer, or assignment, or attempted sale, transfer, or
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assignment shall be deemed to constitute a voluntary surrender of the adult business
performer license, and the license thereafter shall be null and void.

5.45.070 Violations.

A Any licensee violating or causing the violation of any of these provisions
regulating adult business performer licenses shall be subject to license
revocation/suspension pursuant to section 5.45.040 above, a fine of not more than one
thousand dollars {$1,000.00) pursuant to Govermment Code §§ 36900 and 36901, and
any and all other civil remedies. All remedies provided herein shall be cumulative and
not exclusive. Any violation of these provisions shall constitute a separate violation for
each and every day during which such violation is committed or continued.

-B. In addition to the remedies set forth in section 5.45.070 A, any violation of
any of these provisions regulating adult business performer licenses is hereby declared
to constitute a public nuisance and may be abated or enjoined.

C. The restrictions imposed pursuant to this section are part of a regulatory
licensing process, and do not constitute a criminal offense. Notwithstanding any other
provision of the Benicia Municipal Code, the city does not impose a criminal penalty for
violations of the provisions of this ordinance related to sexual conduct or activities.

-5.45.080 Regulations non exclusive. The provisions of this chapter
regulating adult business performer licenses are not intended to be exclusive, and
compliance therewith shall not excuse non compliance with any other regulations
pertaining to the licensing provisions as adopted by the city council of Benicia.

" Section 4.

Section 17.28.020 (CC, CO, CG, and CW districts — Land use regulations) is amended
as follows:

Adult Business classification in the table is changed from “L3" to “P”, “L.3" is deleted and
note (C) is amended as follows:

CC, CO, CG, and CW Districts: Land Usé Regulatiohs

— Permitted

— Use Permit

— Limited (See "Additional Use Regulations”)
~ Not Permitted

I ~ ¢

CC [CO |CG CW | Additionai Regulations
Adult Businesses - - BP ] {C)
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from-the-axterior-wallsof-another-adult-business: An adult business offering live
entertainment shall be subject to the requirements of BMC 5.44 and 17.70.102.

Section 5.

Section 17.32.020 (I, 1G, IW and IP dlstrscts Land use regu!atlons) is amended to
add Adult Businesses as follows:

Adutlt Business classification is added to the table and note (C) is amended as follows:

IL, 1G, IW, and IP Districts: Land Use Regulations

P - Permitted
U - UsePermit
L - Limited (See “Additional Use Regulations”)
— = Not Permitied ‘
L lic [w [P [Additional Regulations
Adult Businesses S - P H{C)

entertamment shail be sub;ect to the requnremen'ts of BMC 5.44 and 17.70.102.

Section 6.

- A new Chapter 17.102 (Adult Businesses: Zoning) of Title 17 (Zoning) of the Benicia
Municipal Code is added to read as follows:

CHAPTER 17.102

ADULT BUSINESSES: ZONING

Sections:
17.102.010 Purpose.
17.102.020 Definitions.
17.102.030 Location of adult businesses.
17.102.040 Violations.

17.102.010 Purpose. It is the purpose and intent of this chapter of the Benicia
Municipal Code to regulate the operations of adult businesses, which tend to have
judicially recognized adverse secondary effects on the community, including, but not
limited to, increases in crime in the vicinity of adult businesses; degradation of the city's
commercial and industrial base; increases in vacancies in residential areas in the
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vicinity of adult businesses; interference with residential property owners’ enjoyment of
their properties when such properties are located in the vicinity of adult businesses as a
result of increases in crime, litter, noise, and vandalism; and the deterioration of
neighborhoods. Special regulation of these businesses is necessary to prevent these
adverse secondary effects and the blighting or degradation of the neighborhoods in the
vicinity of adult businesses while at the same time protecting the First Amendment
rights of those individuals who desire to own, operate or patronize adult businesses.

17.102.020 Definitions. The words and phrases included in this chapter shall
employ the Definitions found in chapter 5.44 of Title 5 of the Benicia Municipal Code,
_entitled “Adult business licenses and operating regulations” unless it is clearly apparent
from the context that another meaning is intended. .
_ ~ In addition to those definitions set forth in chapter 5.44 of Title 5, the following
definitions shall apply to this chapter: '

A. “Park” shall mean a city park so designated on the General Plan or zoning
~ map of Benicia. _ :
B. “School” shall mean any child or day care facility, or an institution of

learning for minors, whether public or private, offering instruction in those courses of
study required by the California Education Code and maintained pursuant to standards
set by the State Board of Education. This definition includes nursery school,
kindergarten, elementary school, middle or junior high school, senior high school, or
any special institution of education, but it does not include a vocational or professional
institution of higher education, including a community or junior college, college, or
university.

17.102.030 Location of adult businesses.
A. Adult businesses, as defined in chapter 5.44 of this code, shall be:
1. Located exclusively in the C-G, Community General zone; IL,
Limited Industrial zone, 1G, General Industrial zone, and [P, Industrial Park Districts
zone.

: 2. Distanced three hundred feet (300 from any residentially zoned
property which includes the city’s RS Single-Family Residential; RM Medium Density
Residential: and RH High Density Residential. The distance between the adult use and
the residentially zoned property shall be measured from the closest exterior wall of the
adult use and the nearest property line included within the residential zone, along a
straight line extended between the two (2) points, without regard to intervening
structures. _

, B. Any person violating or causing the violation of any of these locational
provisions regulating aduit business shall be subject to the remedies of section
17.102.040 of this chapter.

17.102.040 Violations. .

A. Any owner, operator, manager, employee or independent coniractor of an
adult business violating or permitting, counseling, or assisting the violation of any of
these provisions regulating aduit businesses shall be subject to any and all civil
remedies, including license revocation. All remedies provided herein shali be
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cumulative and not exclusive. Any violation of these provisions shall constitute a
separate violation for each and every day during which such violation is committed or
continued. _ ' .

B. In addition to the remedies set forth in section A, any adult business that
is operating in violation of these provisions regulating adult businesses is hereby
declared to constitute a public nuisance and, as such, may be abated or enjoined from
further operation. . ‘

Section 7.

California Environmental Quality Act (‘CEQA" findings. The city council, acting as lead
agency, has reviewed and considered the information contained in the Initial Study and
the Negative Declaration prepared with respect to this ordinance together with all public
comment received during the public review process. The city council has, as a result of
its consideration, and the evidence presented at the hearings on this matter,
defermined that, as required pursuant to the California Environmental Quality Act

- (“CEQA”) and the state and city CEQA Guidelines, a Negative Declaration adequately
addresses the potential environmental impacts of this ordinance. Based upon the
whole record before it, the city coungil finds that due to the provisions of this ordinance,
which establish terms and conditions pursuant to which an aduit business can be
located, open and operate within the city, there is no substantial evidence from which it
can be fairly argued that the project will have a significant effect on the environment
and that the Negative Declaration reflects the city's independent judgment and analysis.
The city council hereby adopts the Negative Declaration and directs that the Notice of
Determination be prepared and filed with the County Clerk/Recorder of Solano County
in the manner required by law. The record of proceedings upon which this decision is
based is under the custody of the Benicia city clerk.

Section 8.

Severability. If any section, subsection, paragraph, sentence, clause, or phrase of this
ordinance, or any part thereof is held for any reason to be unconstitutional, invalid, or
ineffective by any court of competent jurisdiction, the remaining sections, subsections,
paragraphs, sentences, clauses, and phrases shall not be affected thereby. The city
council hereby declares that it would have adopted these sections and the ordinance to
which they are a part regardless of the fact that one or more sections, subsections,
paragraphs, sentences, clauses, or phrases may be determined to be unconstitutional,
invalid, or ineffective. ' :

Sectiqn 9,

Effective Date. This ordinance shall be effective thirty (30} days after its adoption, and
the city clerk shali certify the adoption of this ordinance.
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Section 10.

Publication. The city clerk shall certify to the passage of this ordinance and cause the
same to be published in the manner prescribed by law.

dededederk

On motion of Council Member , seconded by Council Member - ,

the foregoing ordinance was introduced at a regular meeting of the City Council on the
day of , 2008, and adopted at a regular meeting of the Council
held on the day of , 2008 by the following vote:
 Ayes:
Noes:
Absent:
Elizabeth Patterson, Mayor -
ATTEST:

Lisa Wolfe, City Clerk
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INITIAL STUDY
PROJECT DESCRIFTION

The proposed project is an ordinance that would amend the City of Benicia Municipal Code by
adding, repealing and amending various code sections relating to adutt businesses. The City’s
current adult business regulations have not kept pace with the changes that have occurred in
the adult entertainment industry. The major changes proposed in this ordinance will regulate
adult businesses fo protect public healih, safety and welfare, while stil providing constitutional
profections to such businesses. The intent of the regulations is to reduce or preclude
undesirable, secondary effects including, but not limited to increased crime, blighting influences
in the community, decrease in property values, and the spread of sexuaily transmifted diseases.
The ordinance would allow adult businesses in the limited industrial, general indusiridl, industrial
park and general commercial disfricts.  The proposed ordinance is atfached to ihis
environmental initial study.,

This ordinance will require review and approval by the City of Benicia Planning Commission and
City Council.

EnVironmental Setting and Surrounding Land Uses

Benicia is approximately 35 northeast of San Francisco and 57 miles southwest of Sacramento. It
lies on the north shore of the Carquinez Strait, where the combined flow of the Sacramento and
San Joaquin rivers have cut a deep gorge through the coast range.

The city is made up primarily of roling hills, rising up to an elevation of 1,160 feet. On the west
poundary, Suiphur Springs Creek Mountain reaches approximately 950 feet. The rolling hills
recich almost fo the shoreline; very little of Benicia is flat. On the southem margins of the city, the
jand slopes gently down to the Carguinez Strait. Mosi of the older residential areas and
Downtown are here. The eastern city limits are bordered by the marshiands of the Suisun Bay.
Relatively flat areas adjacent to the marshes provide sites for industry. At the southwestem
boundary of the city, another flat marshy area has been preserved «s the Benicia Sfate
Recreation Area.

The proposed ordinance would apply to adult businesses within the City of Benicia. Adult
businesses are currently only allowed in CG ~ General Commercial zones of the City with a use
permit, subject fo the requirements of BMC 5.44.010, et seq. Land uses in the CG zone include
but are not limited fo: retall, restaurants, service commercial type uses, and offices, business
and professionat.

OTHER PUBLIC AGENCIES WHOSE APPROVAL IS REQUIRED (E.G, PERMITS, FINANCING APPROVAL, OR PARTICIPATION
AGREEMENT.)

Discretionary approval of public agencies other than the City of Benicia is net required for the
proposed project.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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PURPOSE OF THIS INITIAL STUDY

This Initial Study has been prepared consistent with CEQA Guidelines Section 15063, to determine
if the project, as proposed, may have a significant effect upon the environment, Based upon
the findings contained within this report, the Initial Study wilf be used in support of the
preparation of a negative declaration or mitigated negative declaration or o determine if an
environmental impact study is reguired.

INITIAL STUDY CHECK LIST

ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED,

The environmental factors checked below would be bo?en’rio!iy affected by this project, as
indicated by the checklist and corresponding discussion on the foliowing pages.

L] Aesthefics L] Agricultural Resources | [l Alr Quality
[} Biclogical Resources [] Cultural Resources [l Geology/Soiis
0 mﬁﬁf Hazardous ] Hydrology/Water Quaiity [[] tand Use/Planning
[1 Mineral Resources | [} Noise ' [ 1 Population/Housing
"] public Services ] Recreation ] Transportation/

. Traffic
L1 utilities/Service Systems [l Mandatory Findings of Significance

EVALUATION OF ENVIRONMENTAL IMPACTS

1

A brief explanation is required for all answers except "No Impact” answers that are
adequately supported by the information sources a lead agency cites in the
parentheses following each question. A “No Impact” answer is adequately
supported if the referenced information sources show that the impact simply does
not apply o projects like the one involved (e.g.. the project falls outside o fault
rupture zone). A "No Impact” answer should be explained where it is based on
project-specific factors as welt as general standards {e.g., the project will not expose
sensifive recepiors to pollutants, based on project-specific screening analysis). '

All answers must take into account the whole action involved, including offsite as well
as onsite, cumulative as well as projeci-level, indirect as well os direct, and
construction as well as operational impacts.

Once the lead agency has determined that a particular physical impact may occur,
then the checklist answers must indicate whether the impact is potentially significant,
less than significant with mifigation, or less than significant.  "Potentfially Significant
impact” is appropriate if there is substantial evidence that an effect may be
significant. If there are one or more "Potentially Significant impact” enfries when the
determination is made, an ER is required.

"Negative Declaration: Potentially Significant Unless Mitigation Incorporated” applies
where the incorporation of mitigation measures has reduced an effect from
"Potentially Significant impact” to a "Less Than Significant Impact.” The lead agency

City of Benicia Adult Business Ordinance
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must describe the mitigation measures, and briefly explain how they reduce the
effect to a less than significant level mitigation measures from Section XV, "Earlier
Analyses," may be cross-referenced.

5} Earlier analyses may be used where, pursuant to the fiering, program ER, or other
CEQA process, an effect has been adequately analyzed in an earlier EIR or negative
declaration. Section 15063(c)(3)(D} in this case, a brief discussion should identify the
following: '

a) Earier Analysis Used. Identify and state where they are avaiiable for
review,

b} Impacts Adequately Addressed. Identify which effects from the above
checklist were within the scope of and adequately analyzed in an earlier
document pursuant to applicable legal standards, and state whether
such effects were addressed by mitigation measures based on the earlier
anaiysis,

c) = Mifigation Measures. For effects that are "Less than Significant with
Mifigafion Measures Incorporated,” describe the mifigation measures,
which were incorporated or refined from the eariier document and the
extent to which they address site-specific conditions for the project.

6) Lead agencies are encouraged to incorporate into the checklist references fo
information sources for potential impacts (e.g.. general plans, zoning ordinances).
Reference to a previously prepared or outside document should, where appropriate,
inciude a reference to the page or pages where the stafement is substanfiated.

7} Supporting Information Sources: A source fist should be atfached, and other sources
used or individuals contacted should be cited in the discussion.

8) The explanation of each issue should identify:

o) The significance criteria or threshold, if any, used to evaluate each
questicn; and

b) The mitigation measure idenfified, if ony, fo reduce the impacts to o less
than significance.

City of Benicia  Adult Business Qrdinance
September 2008 ‘ Initial Study/ Negative Declaration



INITIAL STUDY/ NEGATIVE DECLARATION

e

1. AESTHETICS. Would the project:

a) Have a substantici adverse effect on a -
scenic vista? O LJ ] [

b} Substantially damage scenic resources,
including, but not limited to, trees, rock o
outcroppings, and historic buildings within L [ L] A
o stafe scenic highway?

c) Substantialy degrade the existing visual
character or quality of the site and its ] ] L] X
surroundings? '

d) Create anew source of substantial light or
glare that would adversely affect day or L] g L] X<
nighttime views in the area?

a) The proposed modifications to the City's Adult Business regulations generailly apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed project would
have ho impact on scenic vistas.

b) There are no designated scenic highways through the City of Benicia. The proposed
modifications 1o the City’s Adult Business regulations generally apply to the interior
operations of aduli businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed project wouid
have no impact on scenic resources, including scenic resources within a state scenic
highway. ‘

c) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environmeni are
expected to result from. the proposed ordinance. Adult businesses will have to comply
with alt ordinances and requirements regarding the exterior facade including sighage,
parking areas, landscaping, etc. There wouid be no adverse impacts on aesthetics as
the proposed project would not substantially degrade the existing visual character or
quality of the site and it's surrounding.

el The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed project wouid
not create a new source of substantial light or glare that wouid adversely affect day or
nighttime views in the area. '

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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ll.  AGRICULTURE RESOURCES. In determining whether impacts fo agricultural resources are
significant environmental effects, lead agencies may refer fo the California Agriculturai
Land Evaiuafion and' Site Assessment Model (1997), prepared by the California
Department of Conservation as an opfional model to use in assessing impacis on
agriculiure and farmiand. Would the project:

a) Convert  Prime Farmland, . Unique
Farmlond, or Farmland of Stofewide ‘ .
Importance (Farmiand), as shown on the :
maps prepared pursuant to the Farmiand [ L] O] B
Mapping and Monitoring Program of the
California  Resources Agency, fo non-
agricutfural use?

b} Conflict with existing zoning for agricultural ] ] ] X
use, or a Williamson Act contract? ' '

c} lnvolve other changes in the existing _
environmeni, which, due to theilr iocation U 1 L] B¢
or nafure, could result in conversion of
Farmiand to non-agricultural use?

Q) The Farmland Mapping and Monitoring Program of the California Resources Agency has
not designated the City or project area as Prime Farmland, Unigue Farmiland, or
Farmiand of Statewide Importance. Therefore no impact fo farmland would occur,

D) No parcel within the incorporated city limits of Benicia is covered by a Wiliamson Act
cornifract. No impacts to Willamson Act Contracts would occur because of proposed
modifications to the City's Adult Business regulations.

c) Implementation of the proposed Aduit Business regulations would not result in conversion
of farmiand to non-agricutfural uses. No Impacts to conversion of agricultural land would
occurin adopting new Adult Business regulations.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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Sret

. AIR QUALITY. Where available, the significant impact criteria established by the
applicable air quality management or air poliution control district may be relied upon o
make the foliowing determinations. Would the project:

a) Conilict with or obsiruct implementation of il L] L B
the applicable air quaiity plan?

b} Violate “any air quaiity standard  or T
confribute substantially to an existing or [ L] o) A
projected air quality viclation?

c} Result in a cumulatively considerable net
increase of any criteria pollutant for which
the project region is in non-attainment
under . an appilicable federal or siate ] Ll L X
ambient oir qudiity standard  (including
releasing emissions that exceed
quantitative thresholds for ozone

Precursors) ¢

d) Result in significant construction-related air %
quality impacts? L L D X

e) Expose sensitive receptors to substantiol Il 1 L] R
pollutant concentrations?

f) Create objectionable odors affecting a ] ] 1 X
substantial number of people?

a) The City of Benicia is located in the San Francisco Bay dir basin and is within the

jurisdiction of the Bay Area Alr Quality Management District (BAAQMD}. The 2004 Ozone
Attainment Plan and the 2000 Bay Area Clean Air Plan contain District-wide control
measures to reduce ozone precursor and carbon monoxide emissions.

The BAAQMD monitoring site in Benicia monifors SO2 and gross hydrocarbons. The
Inspection Program of the Compliance and Enforcement Division of BAAQMD routinely
conducts inspections and audits of potential poiiuting sites fo ensure compliance with
applicable federdl, State, and BAAQMD regulations,

The proposed modifications to the City's Adult Business regulations generally apply 1o the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed project would
not conilict with or obstruct implementation of any applicable air quality plan.

b) There are no projected vehicle frips associated with the proposed Adult Business
regulations which would resuit in the emission of ozone precursor and carbon monoxide.
Therefore, the proposed modifications fo the City's Adult Business regulations trips would
not generate any increase in ozone, carbon monoxide, or other poliutants associated

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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with fuel combustion, or obstruct implementation of the Ozone Aftainment Plan or the
Clean Air Plan since the new Adult Business ordinance applies to the interior operations
of aduit businesses and no physical changes in the environment are expected to result
from the proposed ordinance. As such, the proposed ordinance would not conflict with
or obstruct compliance with applicable federal, State, and BAAQMD regulations.

in short, the proposed modifications fo the City's Adult Business regulations generally
apply to the interior operations of adult businesses and no physical changes in the
environment are expected fo result from the proposed ordinance. Therefore, the

‘proposed project would not violate any air quadtity standard or contribute substantialty fo

an existing or proiected air quality violation.

As of August 2005, the San Francisco Bay cir basin is under non-attainment status for
ozone and particulate matter - 10 micron {PM10} per State standards, The dir basin is
preliminarily under nonaticinment status for particulate matter ~ fine (PM2.5) per State
standards. The air basin is under marginal attainment status for ozone at the federal level.

 Therefore, implementation of the proposed project would not generate any additional

amounts of ozone that would substaniially contribute fo the air basin's existing

nonattainment status for czone.

The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to resulf from the proposed ordinance. As such, the proposed ordinance
would not conflict with or obstruct compliagnce with applicable federal, State, and
BAAQMD regulations. Therefore, the proposed project would not conflict with or obstruct
implementation of the applicable federal, State, and BAAQMD air quality regulations.

The proposed modifications to the City's Adutf Business regulations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed project would

_not result in a cumulatively considerable net increase of any criteria pollutant for which

the project region is in non-attainment under an applicable federal or state ambient air
quality standard including releasing emissions that exceed guantitative thresholds for
OZONE Precursors.

The proposed madifications to the City’s Adult Business regulations generaily apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. There are no proposed construction
activities associated with the proposed modifications fo the City's Adult Business
Ordinance, thus there would be no generation of emissions and dust that would
contribute 1o the air basin’s nonatiainment status for PM10. Therefore, the proposed
project would not resutt in significant construction-related air quality impacts.

Sensitive receptors are facilities or lond uses that include members of the population that
are particuiarly sensitive to the effects of air pollutants, such as children, the elderly, and
people with finesses. The proposed modifications fo the City's Adult Business reguiations
apply fo the interior operations of adult businesses and no physical changes in the
environment are expected fo result from the proposed ordinance. As such, the proposed
ordinance would not conilict with or obsiruct compliance with applicable federai, State,
and BAAQMD regulations. Therefore, the proposed project wouid not conflict with or
obsiruct implementation of the applicable federal, State, and BAAQMD cir quadlity

City of Benicia Adult Business Ordinance
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regulations and impiementation of the proposed project would not expose sensitive
receptors fo substantial pollutant concentrations. ‘

f) Implementation of new Aduit Business regulations would not generate cobjectionable

' odors. The proposed modifications to the Cily’s Adult Business regulations generally apply

to the interior operations of adult businesses and no physical changes in the environment

are expected fo result from the proposed ordinance. As such, the proposed ordinance

would not creafe objectionable odors affecting a substantial number of people or
subject persons to objection-able odors. : '

City of Benicia Adult Business Ordinance
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1V,

BIOLOGICAL RESOURCES. Would the project:

a)

b)

d)

f)

Have o substantial adverse effect, either
directly or through habitai modifications,
on any species identified as a candidate,
sensitive, or special status species in locai or
regional plans, policies or regulations, or by
the Caiifornia Department of Fish and
Game or U.S. Fish and Wildlife Service?

Have a substantial adverse effect on any
riparian habitat or other sensifive natural
community identified in local or regiondi
plans, policies or regulations, or by the
Cdlifornia Department of Fish and Game or
(1.5, Fish and Wildlife Service?

Have a substantiol adverse effect on
federally protected wetlands, as defined

by Section 404 of the Clean Water Act

(including, but not limited to, marsh, vernal
pool, coastal wellands, efc}, through
direct removal, filling, = hydrological
interruption or other meanse

Interfere substantially with the movement

of any native resident or migratory fish or -

wildlife species or with established native
resident or migratory wildiife corridors, or
impede the use of nafive wildlife nursery
sites? :

Conflict with "any local policies -or
ordinances protecting bioclogical resources,
such as o free preservation policy or
ordinance?

Conflict with the provisions of an adopted
Hobiiat  Conservation  Plan,  Natural
Community Conservation Plan, or other
approved local, regional or state habitat
conservation plan?

The proposed modifications to the City's Adult Business regulations generdily apply to the
interior operations of adult businesses and no physical changes in the environment are

expected to result from the proposed ordinance. As such, the proposed ordinance

would not affect special siatus species or their habitat; riparian habitat or other sensitive

City of Benicia
September 2008
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natural community; wetiands; wildiife movement, wildlife corridors, or wildiife nursery sites;
local policies or ordinances protecting biological resources, including the City's Tree
Protection Ordinance: or habitat/natural community conservations plans. Therefore, the
proposed project would have no impact on biological resources.

V. CULTURAL RESOURCES. Would the project:

a) Cause d substanticl adverse change in the ] N n
significance of a historical resource s
defined in § 15064.5%2

b) Cause g substaniial adverse change in the ] ] n
significance of an archaeological resource
pursuant o § 15064.5%

c) Directly or indirectly destroy a unique ] o D
paleontological resource or site or unique
geological feature?

d) Disturp any human remains, including those [ £l L] X
inferred outside of formal cemeteries?

a-d)  The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. As such, the proposed ordinance
would have no impact on historic resources, archeological resources, paleontological
resources, unique geological features or human remains.

City of Benicia Adult Business Ordinance
September 2008 * Initial Study/ Negative Declaration
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INITIAL STUDY/ NEGATIVE DECLARATION

VI,

GEOLOGY AND SOILS. Would the proiect:

ay).

Expose people or stuctures to potential
substantial adverse effects, including the risk
of loss, injury or death, involving:

i} Rupture of a known earthguake fault, as
delineated on the most recent Alquist-
Priolo Earthquake Fault Zoning Map issued
by the State Geologist for the area or
based on other subsiantial evidence of a
known faulte Refer fo Division of Mines
and Geology Special Publication 42.

i) Strong seismic ground shaking?

i} Seismic-related ground failure, includin
llguefaction? :

iv] Landslides?

i%esul’r' in substantial scil erosion or the loss of
topsoil?

Be located on a geologic unit or soil that is
unsiable, or that would become unstable as
a result of the project, and potenticlly resutt in
on- or off-site landslide, lateral spreading,
subsidence, liguefaction or coliapse?

Be located on expansive soil, as defined in
Table 18-1-8 of the Uniform Building Code
(1994), creating substantial risks to life or
property?

Have soils  incapable  of adeguately

supporting  the  use of septic tanks or
alternative  wastewater disposal  systems

where sewers are not available for the
disposal of wastewater?

O 0O oo ]

[

[

OO0 U

]

O

O

T R

Cl

]

K MK

2
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a,i—aq, iv)

o)

The proposed modifications to the City's Adult Business regulations genercilly
apply to the interior operations of adult businesses. No physical changes in the
environment are expected to result from the proposed ordinance and the proposed
ordinance would not affect the City's building standards. Therefore, the proposed
project would cause no impacts related to rapture of a known earthquake fault, strong
seismic ground shaking, seismic-related ground failure, liquefaction, or landslides.

No consiruction or physical changes to the environment are proposed or anticipated. As

such, approval of the adult business ordinance revisions would not result in soil erosion or

loss of topsoil.

~ City of Benicia
September 2008
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INITIAL STUDY/ MITIGATED NEGATIVE DECLARATION

<) No construction or physical changes o the environmenti are proposed or anticipated. As
such, approval of the adult business ordinance revisions would not cause on- or off-site
landslicles, lateral spreading, subsidence, liguefaction or coliapse. Therefore, the
proposed project would have no impacts related to unstable geologic uniis or soils.

dl) No consiruction or physical changes to the environment are proposed or anficipated. As
such, approvat of the adult business orcinance revisions would not involve any grading of
construction activities involving expansive soils, as defined in Table 18-1-B of the Uniform
Building Code (1994). Therefore, the proposed project would cause no impacts to sites in
the city with expansive soils, thus creating substantial risks to life or property.

e) The City is served by a sewer system and ail development projects are required to
connect o this system. Therefore, soil suitability for septic tanks or alterative wastewater
disposal systems is not applicable in this case, and the proposed project would have no
associated impacts.

VI.. HAZARDS AND HAZARDOUS MATERIALS. Would the project:

a) Create a significant hazard to the public or

the envirohment ihrough the roufine -
franspori, use or disposal of hazardous L] L [ LS
materials?

b) Create a significant hazard fo the public or
the environment through recsonably
foreseeable upset and accident conditions ] ] L] X
involving the release of hazardous materials
into the environment?

c) Emit hazardous emissions or handie
hazardous or acutely hazardous materiails, ] N N 7
substances or waste within one-quarter mile
of an existing or proposed school?

d) Be located on a site which is included on a
ist of hazardous materiols sites compiled
pursuant to Government Code §65962.5 L ] ] X
and, as a result, would it create a significant
hazard to the public or the environmente

e) For a project iocated within an airport land
use plan area or, where such a plan has nof
been adopted, within two miles of a public- =
girport or d public use airport, would the . L [ 2
project result in a safety hazard for people
residing -or working in the project area?

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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INITIAL STUDY/ NEGATIVE DECLARATION

f) For a project within the vicinity-of a private

airstrip, would the project result in a safety

hazard for people residing or working in the u [ L X
project area? :

g) Impair impiementation of, or physicaily

interfere  with, an adopted emergency
response plan or emergency evacuation [ [ [ I
plan?2 :

h) Expose people or structures to a significant -
risk of loss, injury or death involving wildiand
fires, including where wildiands are . [ ] ! B
adjacent to urbanized areas or where
residences are intfermixed with wildiands?

City of Benicia Adult Business Ordinance
September 2008 : Initial Study/ Negative Declaration
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a-d) The proposed modifications to the City’s Adutt Business regulations generally apply to the
interior operations of adult businesses. No_ physical changes in the environment are
expected to result from the proposed ordinance and the proposed ordinance would not
affect any local, state or federal regulations governing hazardous materials. Therefore,
the proposed ordinance would cause no impacts related to the fransport, use, er
disposal of hazardous materials; upset or accident conditions involving the release of
hazardous materials: the emission or handling of hazardous materials in the vicinity of
schools: or hazardous materials sites complied pursuant to Government Code Section
65962.5; :

e-1) The proposed modifications to the City’s Adult Business reguiations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would cause no hazards related to placing people or structures within the
vicinity of an airport, airport land use plan, or private air stip.

g) The proposed modifications fo the City's Aduif Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not impair implementation of any emergency response of evacuatiion
plans.

h) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not expose people or structures to a significant risk of ioss, injury or death
involving wild land fires, and the project would have no assoclated impacts.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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INITIAL STUDY/ NEGATIVE DECLARATION

VIli. HYDROLOGY AND WATER QUALITY. Would the project:

a) Violate any water qudlity siandards or waste M
discharge requirements?

b} Substantially deplete groundwater supplies or
interfere  substantially  with  groundwater
recharge such fhat there would be a net
deficit in aquifer volume or a lowering of the
local groundwater table level (e.g. the ]
production rate of pre-existing nearby weils
would drop to a level which would not
support existing land uses or pianned uses for
which permits have been granted)?

c) Substaniiclly alter the -existing drainage
pattern of the site or area, including through- :
the alteration of the course of a siream or ]
Aver, in @ manner, which would result in
substantial erosion of siltation on- or off-site2

d) Substaniially after the existing drainage
pattern of the site or areq, inciuding through
the alteration of the course of a stredm or ]
river, or substaniially increase the rate or
amount of surface runoff in a manner that
would result in flooding on- or off-site?

e) Create or confribute runoff water which
would exceed the capacity of existing or
planned stormwater drainage  sysfems  or 1
provide substantial addifional sources  of
polluted runofif?

f) Otherwise substontially degrade water M
quality?

g) Place housing within a 100-year flood hazard
area as mapped on a federal Flood Hazard ]
Boundary or Flood Insurance Rate Map or
other flood hazard delineation map?

h) Place within a 100-year flood hazard ared
struciures that would impede or redirect flood [
flowse

i) Expose people or structures to a significant risk
of loss, injury or death involving flooding. ]
including flooding as o result of a failure of
ievee or dam¢

O L] X
Ol L X
] L] ¥
Ll ] X

L] ] <
[ O 4

] ] X
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INITIAL STUDY/MITIGATED NEGATIVE DECLARATION

i) Inundation by seiche, tsunami or mudflow? L ] L1 A

~a-f}

g~

The proposed modifications to the City's Aduit Business regulations generally apply to the
interior operations of aduli businesses and no physical changes in the environment are
expected 1o result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not 1} cause a violation of any water quaiity standards or wasie
discharge requirements; 2) deplete groundwater suppiies or interfere with groundwater
recharge; 3} alter drainage patterns; 4) create runoff; or 5} degrade water guality.

Some possible site for Adult Businesses may be located within a 100-year flood hazard
area, but would not impede or redirect flood flows. Implementation of the proposed
project wouid not involve any construction activity within a 100-vear flood hazard ared.
The proposed modifications to the City's Adutt Business regulations generaity apply fo the
interior operations of adult businesses, thus no physical changes in the environment are
expected to result from the proposed ordinance.

The City of Benicia is located near the Carquinez Sirait and Lake Herman is within the
city's boundaries. There are no areas of the city that wouid be subject to inundation.by
seiche, tsunami, or mudfiow according to city records. Implementation of the proposed
changes to the City's Adull Business regulations generaily applies to the intferior
operations of adult businesses, thus no physical changes in the environment are
expected fo result from the proposed ordinance.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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INITIAL STUDY/ NEGATIVE DECLARATION

IX. LAND USE AND PLANNING. Would the project:

o) PhySiccEly divide an established community? 1 1 ] X

b} Conflict with any applicable land use plan,
policy or regulation of an agency with
jurisdliction over the project (including, but not
limited to, the general plan, specific plan, ] ] ] [
local coastal program or zoning -ordinance)
adopted for the purpose of avoiding or
mitigating an environmental effect?e

¢} Conflict with any applicable habitat
conservation plan or natural  community [ Ll 1 X
conservation plan?

a) The proposed modifications o the City's Acult Business regulations generally apply to the
interior operatfions of adult businesses and no physical changes in the environment are.
expected fo result from the proposed ordinance. The circulation pattern (streets and
sidewalks) would not be altered to create additional barriers o movement. Therefore,
the proposed ordinance revisions would not divide an existing community and would
cause no related impacts.

b) The proposedordinance provides that adult businesses, which are business enferprises,
may only be located in the General Commercial, Limited Industrial, General Industrict
and Industrial Park District zones, The proposed Adult Business regulations modify and
update existing City regulations for adult-uses, and are consistent with all existing land
use plans, policies or regulations of an agency with jurisdiction over the project, including
the City's General Plan and zoning ordinance. I is not anficipated that implementation
of the proposed project would conflict with any iand use plan, policy, or reguiation of
any agency adopted for the purpose of avoiding or mitigating an environmentai effect.

c) Sites in the City that are proposed for regulation by the City's Adult Business ordinance
are not located within areas that are included in a habitat conservation pian or natural
community conservation plan. Therefore, the proposed project would not conflict with
any approved local, regional or state habitat conservation plans.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration



Initial Study/Negative Declaraiion

A

X.  MINERAL RESOURCES. Would the project:

a) Result in the loss of avaiability of a known I O : O 52
mineral rescurce thot wouid be of value 1o the
region and the residents of the state®

b} Result in the loss of availability of a locally
important  mineral resource recovery  site L] [l [ X
delineated on a local general plan, specific
plan or other land use plan®

ab) The Generdl Pian does not designate any minerai resources on commercial or industriat
sites that could be used for a potential Adult Business under the City’s proposed
regulations. Therefore, the proposed ordinance revisions would not result in the loss of
availabiiity of any mineral resources. :

<
City of Benicia Adult Business Ordinance
Septernber 2008 Initial Study/ Negative Declaration
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INITIAL STUDY/ NEGATIVE DECLARATION

Xl

NOISE. Would the project resuit in:

al

b)

f)

Exposure of persons to or generation of noise
levels in excess of standards established in
the local general plan or noise ordinance or
of applicabie standards of other agencies?

Exposure of persons to or generation of
excessive  groundbome  vibration  or
groundborne noise levels?

A substantial permanent increase-in ambient
noise levels in the project vicinity above
levels existing without the project?

A substantial temporary or periodic incredase
in ambieni noise levels in the project vicinity
above levels existing without the project?

For a project located within an airport land

use plan areda or, where such a plan has not’

been adopted, within two miles of a public
agirport or a public use airport, would the
project expose people residing or working in
the project area to excessive noise levels?

For a prolect within the vicinity of o private
airstrip, would the project expose -people
residing or working in the project area 1o
excessive noise ievels?

[] In <
] ] 4
] ] X
B [ X
4 [ =
0 0O K

a.b,c.d) The proposed modifications fo the Cily's Adult Business regutations generally apply to
the interior operations of adult businesses and no physical changes in the environment
are expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not 1} expose persons to, or generate noise levels in excess of established
standords; 2) expose persons to vibrafions or generate vibrations; 3) permanently
increase ambieni noise levels; or 4) temporarily or periodically increase ambient noise

e,f)

levels.

The City of Benicia, also designated as the proposed project areq, is nof within an airport
iand use plan or located within two miles of a public or public use dirport. Therefore, the
proposed ordinance revisions would cause no noise impacts related to placing people
or structures within the vicinity of an airport, airport land use pian, or private dirstrip.

City of Benicia
September 2008
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i

Xil. . POPULATION AND HOUSING. Would the project:

a) Induce substantial population growth in an
areq, either directly {e.g., by proposing new

homes and businesses) or indirectly (e.g., ] L] L] P
through extension of roads or other
infrastructure)?

b) Dispiace substantial numbers of existing
housing, necessifating the construction of Ll C] L] 2
repiacement housing elsewhere?

c) Displace substantial numbers of people,
necessitaling the construction of 1 L] [ <]
replacement housing elsewhere?

a) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected fo resuit from the proposed ordinance. Therefore, the proposed ordinance
revisions would not induce population growth and would have no related impacts.

b.c) The proposed modifications fo the City's Adutf Business regutations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are-
expecied to result from the proposed ordinance. No displacement of housing or
residents is proposed or expected, '

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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Xl PUBLIC SERVICES. Would the project resul

associated with the provision of new or physically altered governmental facilities, need for
new or physically alfered governmental facilifies, the construction of which couid couse
significant environmental impacts, in order fo maintain acceptable service ratios, response
times or other performance objectives for any of the following public services:

a) Fire protection? ] ] L] X
b) Police protection? L] Ll [l &
c) Schools? U 1 1
d} Parks? L] ] [ D4
&) Other public facilities? M ] ] X
ahb.cde) The proposed modifications to the City's Adult Business regulations generally

apply to the inferior operations of adult businesses and no physical changes inthe
environment are expected fo result from the proposed ordinance. Implementation of
the ordinance would not result in substantial adverse physical impacts associated with
the provision of new or physically citered governmentat facilities in order to maintain
accepiable service ratios, response times or other performance objectives related to fire
and police protection, schools, parks or other facilities. Existing public services are in
place to provide fire and police protection, and emergency medical services in the City.
The intent of the proposed ordinance is to minimize and eliminaie the secondary effects
associated with adulf businesses that might require an increased demand on police
services. Additional Police Department support is anticipated to regulate aduli
businesses, but this level of service can be accommeodated within the existing Police
public services already in place. Therefore, the proposed ordinance revisions would not
result in substantial adverse environmental impacts associated with the provision of 1) fire
protection, 2} police services, 3} schools, 4) parks, or 5) other public faciiities.

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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XIV. RECREATION.

a) Would the project increase the use of
existing neighborhood and regional parks or
other recreational facilifies such  that L] Ll [] i
“substantial physical  deterioration of the
facility would occur or be accelerated?

b} Does the project include recreational
facifities, or require the construction or
expansion of recreational facilities, which ] L] ] X
might have an adverse physical effect on
the environment?

e The proposed modifications o the City's Adult Business regulations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not increase the use of any existing neighborhood park, regional park or
other recreational facilifies such that substantial physical deterioration of the facllity
would occur or be accelerated.

b) The proposed modifications. to the City's Adult Business reguiations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are
expecied to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not be required to include any planned recreational facilities, or require
construction or expansion of recreational faciiities, which might have an adverse
physicat effect on the environment. The project does not include recreational facilities,
nor is it required to incorporate the construction or expansion of City recreational

facilities.
City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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XV.

TRANSPORTATION/TRAFFIC. Would the projiect:

a) Cause anincrease in traffic that s substantial
in relafion to the existing traffic load and
capacity of the street system (i.e., result ina v
substantial increase in either the number of [ L] L =
vehicie irips, the volume-to-capacity ratio on
roads, or congestion at intersections)?
b} Exceed, either individually or cumulatively, a
level of service standard established by fhe >
county congestion management agency for Ll L] L =
designated roads or highways?
c) Result in a change in air fraffic patfemns,
including either an increase in tfraffic levels or =
a change in location fhat results in L] C [l X
substantial safety riskse
d) Substantially increase hazards due fo a
design feature (e.g., sharp curves or ‘ 7
dangerous - infersections) or incompatible L] -B [ A
uses (e.g., farm equipment}e
e} Result ininadequate emergency access? ) [ £ B
f) ' Result in inadequate parking capacity? ] n ] X
g} Conflict with adopted policies, plans or
programs supporiing alfernative 5
transportation (e.g.. bus tumouis, bicycle u L] N X
racks) e

o) The proposed maodifications to the City's Adult Business regulations will result in an
increased number of potential locations where an adult business may locate. However,
such businesses would be replacing an existing business and adult businesses must still
compete with ofher businesses as part of the general reci estate market in order fo
locate af any of these sites. Traffic impacts are not expected to increase from existing
traffic levels generated by existing enterprises. No physical changes in the envirornment
are expected to result from the proposed ordinance and no aiterations to the existing
circulation system would occur as d result of the ordinance. Therefore, the proposed
ordinance revisions would not cause an increase in fraffic that is substantial in retation o
the existing fraffic load and capacity of the street system or result in @ substantial
increase in either the number of vehicle trips. the volume-to-capacity ratio onroads, or
congestion af intersections.

b) The proposed modifications to the City’s Adult Business regulations generally apply fo the
interior operationhs of adult businesses and no physical changes in the environment are
expected fo result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not exceed, either individuatlly or cumulatively, alevel of service standard

City of Benicia : Adult Business Ordinance
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established by the county congestion management agency for designated roads or
highways

The proposed modifications to the City's Adult Business regulations generally apply io the
interior operations of aduit businesses and no physical changes in the environment are
expected fo result from the proposed ordinance. Thersfore, the proposed ordinance
revisions would not resutt in a change in air traffic patierns, including either an increase in
traffic levels or @ change in location that results in substantial safety risks.

d.ef) The proposed modifications fo the City’s Adult Business regulations generaily apply to the

interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions woutd not substantially incredse hazards due to a design feature (e.g., sharp
curves or dangerous intersections), incompatible uses (e.g., farm eqguipment), result in
inadequate emergency access or result in inadequate parking capacity.

The proposed modifications to the City's Adult Business regulations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not conflict with adopted policies, plans or programs supporting
alternative transportation (e.g.. bus turnouts, bicycle racks).

City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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XVI. UTILITIES AND SERVICE SYSTEMS. Would the pr_o’i@cﬁ‘f:

a) Exceed wastewater treatment requirements "
of the applicable Regional Water Quality ! ] 1 X
Control Boarde .

b) Require or resulf in the construction of new
waler or wastewoter treatment fociifies or
expansion of existing facilifies, the . [] L] 1 X
construction of which could cause significant
environmental effects?

c} Require or result in the construction of new
storm water drainage facilities or expansion
of existing faciliies, the construction of which O] ] Ul <
could cause significant  environmental
effects?

d) Have sufficient water supplies available to
serve the project from existing entitlements VG
and resources, or are new or expanded L] [l L i
entfitemenis needed?
e) Result in a determination by the wastewater
freatment provider that serves or may serve
the project that it has adequate capacity o s
serve the project's projected demand, in L] L] L] s
addifion to the provider's  existing
commiiments?

f} Be served by a landfil with sufficient
permitted capacity to accommodate the L] CJ Ll 2
project’s solid waste disposal needse

g) Comply with federat, state and local statutes S

and regulations related to solid waste? L [ [ %

a) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected fo result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not exceed wostewater treatment requirements of the applicable
Regional Water Quality Confrol Board since there are no physical  construction
requirements associated with revisions to the City's Adult Business ordinance.

b) The proposed modifications to the City's Adutt Business reguiations generally apply to the
interior operations of adult businesses and no physicat changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not require or resutt in the construction of new waler or wastewater

City of Benicia Adult Business Ordinance
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treatment facilities or expansion of exiéﬁng facilifies, the construction of which could
cause significant environmental effects.

C) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical ‘changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance

~revisions would not require or result in the construction of new sform water draincge

faciities or expansion of existing facilities, the construction of which could cause -

significant environmental effects.

d) The proposed modifications fo the City's Adult Business regulations generally appily to the
interior operations of adult businesses and no physical changes in the environment are
expected fo result from the proposed ordinance. Therefore, the proposed ordinance
revisions have has nothing to do with sufficient water supplies available to serve fulure
adult businesses since the proposed ordinance revisions do not involve construction
activities for new structures or buildings. No existing enfitlements, resources, or new or
expanded entitlements are needed as part of this project.

e) The proposed modifications to the City's Adult Business regulations generally apply to the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would not resulf in a determination by the City's wastewater freatment facility
that the project has adeguate capacily to serve the project's projected demand, in
addifion to the provider's existing cormmitments since there is no physical construction
associated with the proposed Adult Business ordinance revisions.

f) The proposed modifications to the City’s Aduli Business regulations generally apply fo the
interior operations of adult businesses and no physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the proposed ordinance
revisions would have no affect on area landfils and their desired need for sufficient
permiited capacity to accommodate a project’s solid waste disposal needs.

o} The proposed modifications o the Cily's Adult Business regulations generally apply fo the
interior operations of adult businesses and ne physical changes in the environment are
expected to result from the proposed ordinance. Therefore, the propased ordinance
revisions would comply with federal, state and local statutes and regulafions related fo

solid waste,
City of Benicia Adult Business Ordinance
September 2008 Initial Study/ Negative Declaration
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3 ThIL

XVil. MANDATORY FINDINGS OF SIGNIFICANCE. Does the Project:

a} Have the potential fo degrade the qualily of
the environment, substanticlly reduce the
habitat of a fish or wildiife species, cause a
fish or wild-life population fo drop below self-
sustaining levels, threaten to eliminate a o
plant or animal community, reduce the L L N =
number or restrict the range of rare or
endangered plants or animals, or eliminate
important exampies of the major periods of
California history or prehistory?

b) Have impacts that are individually limited,

but cumulatively considerable?
("Cumulatively considerabie” means that the ‘
incremental  effects of o project are ] u M ¢

considerable when viewed in connection
with the effects of past projects, the effects
of other current projects, and the effects of
probable future projects) e

c} Have environmental effects that will cause
substantial  adverse effects on  human ] L] [ <
beings, either direcily or indirectiy?

City of Benicia Adulf Business Ordinance
September 2008 Initial Study/ Negative Declaration
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ENVIRONMENTAL DETERMINATION:

On the basis of this initich evaiuation:

ﬁ

| find that the proposed. project COULD NOT. have a significant effect on the

“environment, and a NEGATIVE DECLARATION will be prepared.

[l I find that although the proposed project could have a sigﬂificcmf efiect on the
environment there will not be a significant effect in this case because revisions in the
project have been made by or agreed fo by the project proponent. A MITIGATED
NEGATIVE DECLARATION will be prepared. '

] I find that the proposed project MAY have d significant effect on the environment, and
an ENVIRONMENTAL IMPACT REPORT is required.

L] | find that the proposed project MAY have o “potfentially significant impact™ or

_ “potentially significant uniess mitigated” impact on the environment, but at least one-
effect 1) has been adeguately analyzed in an earlier document pursuant to applicable
legal standards, and 2} has been addressed by mitigation measures based on the earlier
analysis as described on attached sheets.  An ENVIRONMENTAL IMPACT REPORT is
required, but it must analyze only the effects that remain to be addressed.

0] b find that aithough the proposed project could have a significant effect on the
environment, because ol potentially significant effects (o) have been analyzed
adequately in an earfier EIR or NEGATIVE DECLARATION pursuant fo applicable
standards, and (b) have been avoided or miligated pursuant to that earlier EIR or
NEGATIVE DECLARATION, including revisions or mifigation measures that are imposed
upon the proposed project, nothing further is required.

Planner’s Signature & Date Director's Signature & Date
Damon Golubics, Charlie Knox,
Principal Planner ' Community Development Director
City of Benicia City of Benicia
Aftachments:
a. Proposed Adult Business Ordinance
City of Benicia Adult Business Ordinance
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1. City of Benicia General Plan, 1999, Land Use Diagram.

2. General Plan. ‘

3. City of Benicia Zoning Ordinance

4, City Staff
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6. Draft Environmental Impact Report, Benicia General Plan, 1998
7. Bay Area Alr Quality Management District Guidelines, 1999
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NEGATIVE DECLARATION

Project Title:

Lead Agency Name and
Address:

Project Location:

Project Sponsor's Name and
Address:

General Plan Designation(s):

Loning:

Assessor's Parcel Nos.
Confact Person:
Phone Number:

Date Prepared:

PROJECT DESCRIPTION

Adult Business Ordinance

City of Benicia
250 East L Street
Benicia, CA 94510

Citywide

City of Benicia
250 East L Street
Benicia, CA 9451

Citywide — Applies to all General Plan designations
Citywide — Appfies fo all zoning districts

Citywide — Applies to ali parcels in the City

Damon Golubics, Principal Planner

707-746-4280

September 2008

The proposed project is an ordinance that would amend the City of Benicia Municipal Code by

adding, repealing and amending various code sections relating fo adult businesses. The magjor
changes proposed in this ordinance will regulate adult businesses fo protect public hedlth,
safety and welfare, while still providing constitutional protections to such businesses. The intent
of the regulations is to reduce or preclude undesirable, secondary effects including, but not
limited to increased crime, blighting influences in the community, decrease in property values,
and the spread of sexually fransmitted diseases.  This ordinance, the Initic! Study and Negative
Declaration will require review and approval by the City of Benicia Planning Commission and
City Council.

COMMUNITY DEVELOPMENT DEPARTMENT DETERMINATION:

On the basis of the initict environmental study prepared for the proposal, it has been determined
that the proposed project could not have a significant effect on the environment,

Planner's Sighature & Date Director's Signature & Date

Charlie Knox,
Community Development Director

City of Benicia

Damon Golubics,
“Principal Planner

City of Benicia

Adult Business Ordinance
Initial Study/ Negative Declaration

City of Benicia
September 2008
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LIST OF EXHIBITS



City of Benicia
Exhibits to Staff Report to Planning Commission
October 14, 2008

Volume I

A. Studies Conducted By Cities Documenting The Negative Secondary Side
Effects Of Adult Businesses

1. Partial Summary of Secondary Effect Studies

2. Summaries of Key Reports Concerning the Negative Secondary Effects of
Sexually Oriented Businesses, compiled by Louis F. Comus III

3. Amarillo, Texas, Planning Department (1977)

4. Austin, Texas, Office of Land Development Services (1986)

5. Beaumont, Texas (1982)

0. Cleveland, Ohio (1977)

7. Garden Grove, California (1991)

8. Houston, Texas, City Council Report (1997)

9. Indianapolis, Indiana, Department of Metropolitan Development (1984)
10.  Los Angeles, California, Department of City Planning (1977)

11.  Report of the Attorney General=s Working Group on the Regulation of
Sexually Oriented Businesses, State of Minnesota (1989)

Volume 11
12.  New York, New York (1994)
13.  Newport News, Virginia (1996)
14.  Oklahoma City, Oklahoma (1986)

15.  Phoenix, Arizona (1979)



16.  Seattle, Washington, Department of Construction and Land Use (1989)
17.  Times Square, New York City (1994)

18.  Tucson, Arizona (1990)

19.  Whittier, California (1978)

20. A Methodological Critique of the Linz-Paul Report: A Report to the San
Diego City Attorney=s Office (March 21, 2003)

21.  Testimony of David Sherman Before the Michigan House Committee on
Ethics and Constitutional Law (2000)

22.  Closin= Time: Effective Regulation of Adult Businesses= Hours of
Operation, by Scott Berthold (2000)

23.  Peep Show Establishments, Police Activity, Public Place and Time: A
Study of Secondary Effects in San Diego, California, by Daniel Linz ef al.
(2004)

24. Do Peep-shows “Cause” Crime? A Response to Linz, Paul, and Yao, by
Richard McCleary ef al. (20006)

Volume ITT

25. 1986 Attorney General’s Report on Pornography, Volume 1

Volume I'V
26. 1986 Attorney General’s Report on Pornography, Volume 2

Volume V

B. Other Supporting Documentation

1. Declarations from Fullerton Police Officers Craig Brower, Mike Chocek,
and ABC Investigator Kevin Ortega related to the City of La Habra’s
Nuisance Abatement Action for a Totally Nude Facility

2. Police reports of investigations conducted by City of La Habra

3. Interview of Julia (Nude Dancer)
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4, Det. Robert Navarro’s presentation on “Harmful Effects of Pornography,
Los Angeles Case Study” (1994)

5. “My Personal Experience With Sexually Oriented Business” by Gene
McConnell

6. Letter from Lorraine Day, M.D. regarding the AIDS virus

7. Sheriff’s Report to City Council of City of Encinitas, November 9, 1998

8. City of Arcadia Police Department undercover surveillance reports, 2000

9. County of Contra Costa Health Services HIV/AIDS Epidemiology Report,
April 2002

10.  Trends in HIV/AIDS, Yolo County Health Department, 2006

11.  Solano County Public Health Briefs, September 2007

Volume VI
C. Published Cases

1. 4805 Convoy, Inc. v. City of San Diego, 183 F.3d 1108 (9th Cir. 1999)

2. Anheuser-Busch v. Schmoke, 101 F.3d 325 (4th Cir. 1996), cert. denied 520
U.S. 1204 (1997)

3. Baby Tam & Co., Inc. v. City of Las Vegas (ABaby Tam 1@), 154 F.3d 1097
(9th Cir, 1998)

4. Baby Tam & Co., Inc. v. City of Las Vegas (ABaby Tam I11@), 199 F.3d
1111 (9th Cir. 2000)

5. Baby Tam & Co., Inc. v. City of Las Vegas (ABaby Tam 111@), 247 F.3d
1003 (9th Cir, 2001)

6. Bamon Corporation v. City of Dayton, 923 F.2d 470 (6th Cir. 1991)

7. Barnes v. Glen Theatre, Inc., 501 U.S. 560, 111 S.Ct. 2456 (1991)

8. Berry v. City of Santa Barbara, 40 Cal. App.4th 1075 91995)



10.

11

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

BSA4, Inc. v. King County, 804 F.2d 1004 (9th Cir. 1986)

Center for Fair Public Policy v. Maricopa County, 336 F.3d 1153 (9th Cir.
2004)

Chamblee Visuals, LLC v. City of Chamblee, 506 S.E.2d 113 (Ga. 1998)

City of Colorado Springs v. 2354 Inc. dba Baby Dolls, 896 P.2d 272 (Co.
1995)

City of Erie v. Pap’s A.M. (“Kandyland”), 529 U.S. 277, 120 S.Ct. 1382
(2000)

City of Littleton, Colorado v. Z.J. Gifis D-4, 541 U.S. 744, 124 S.Ct. 2219
(2004)

City of Los Angeles v. Alameda Books, Inc. 535 U.S. 425, 122 S.Ct. 1728
(2002)

City of National City v. Wiener, 3 Cal.4th 832 (1993), cert. denied 510 U.S.
824

City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 106 S.Ct. 925
(1986)

City of Vallejo v. Adult Books, 167 Cal.App.3d 1169 (1985), cert. denied
475 U.S. 1064 (1986)

Colacurcio v. City of Kent, 163 F.3d 545 (9th Cir. 1998), cert. denied 529
U.S. 1053 (2000)

Crawford v. Lungren, 96 F.3d 380 (9th Cir. 1996)

Deluxe Theater & Bookstore, Inc. v. City of San Diego, 175 Cal. App.3d
980 (1985)

Department of Alcoholic Beverage Control v. Alcoholic Beverage Control
Appeals Board of California (“Vicary”), 99 Cal.App.4th 880 (2002)

Diamond v. City of Taft, 215 F.3d 1052 (9th Cir. 2000), cert. denied 531
U.S. 1072 (2001)



24,
25.
26.
27.
Volume VII
28,
29.
30.

31.

32
33.

34.

35.
36.
37.

38.

39,

40.

41.

DiMa Corp. V. Town of Hallie, 185 F.3d 823 (7th Cir. 1999

Dream Palace v. County of Maricopa, 384 F.3d 990 (9th Cir. 2004)
DLS, Inc. v. City of Chattanooga, 894 F.Supp. 1140 (E.D. Tenn. 1995)
Doe v. City of Minneapolis, 898 F.2d 612 (8th Cir. 1990)

Elhwest Stereo Theatre, Inc. v. Wenner, 681 F.2d 1243 (9th Cir. 1982)
Ford v. State of Texas, 753 S.W.2d 451 (Tx. 1988)
FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 110 S.Ct. 596 (1990)

Gammoh v. City of La Habra, 395 F.3d 1114 (th Cir. 2005), amended 402
F.3d 875, cert. denied 126 S.Ct. 374

G.M, Enterprises v. Town of St. Joseph, 350 F.3d 631 (7th Cir. 2003)
Hang On, Inc. v. City of Arlington, 65 F.3d 1248 (5th Cir. 1995)

International Eateries v. Broward County, 941 F.2d 1157 (11th Cir. 1991),
cert. denied 503 U.S. 920 (1992)

Isbell v. City of San Diego, 450 F.Supp.2d 1143 (S.D. Cal 2006)
Isbell v. City of San Diego, 258 F.3d 1108 (9th Cir. 2001)
Kev, Inc. v. Kitsap County, 793 F.2d 1053 (9th Cir. 1986)

Lady J. Lingerie, Inc. v. City of Jacksonville, 973 F.Sup. 1428 (M.D. Fla.
1997)

Lady J. Lingerie, Inc. v. City of Jacksonville, 176 F.3d 1358 (11th Cir.
1999)

Lakeland Lounge v. City of Jacksonville, 973 F.2d 1255 (5th Cir. 1992)
cert. denied 507 U.S. 1030 (1993)

Lim v. City of Long Beach, 217 ¥.3d 1050 (9th Cir. 2000), cert. denied 121
S.Ct. 1189 (2001)



42.

43,
44,
45.
46.
47.
48.
49.

50.

5t
52.
53.
54.
55.
56.
57.

58.

59.

60.

Mitchell v. Commission on Adult Entertainment, 10 F.3d 123 (3rd Cir.
1993)

National Amusements, Inc. v. Town of Dedham, 43 F.3d 731 (1st Cir. 1995)
N.W. Enterprises, Inc. v. City of Houston, 352 F.3d 162 (5th Cir. 2003)
N.W. Enterprises, Inc. v. City of Houston, 372 F.3d 333 (5th Cir. 2004)
Parker dba Paperdolls v. Whitfield County, 463 S.E.2d 116 (Ga. 1995)
People v. Superior Court (Lucero), 49 Cal.3d 14 (1989)

Pleasureland Museum, Inc. v. Beutter, 288 F.3d 988 (7th Cir. 2002)
Red Bluff Drive-In, Inc. v. Vance, 648 F.2d 1020 (5th Cir. 1981)

Reno v. American Civil Liberties Union, 521 U.S. 844, 117 §.Ct. 2329
(1997)

Richland Bookmart, Inc. v. Nichols, 137 F.3d 435 (6th Cir. 1998)
Sewell v. State of Georgia, 233 S.E.2d 187 (Ga. 1977)

SOB, Inc. v. City of Benton, 317 F.3d 856, 863 (8th Cir. 2003)
Spokane Arcade, Inc. v. City of Spokane, 75 F.3d 663 (9th Cir. 1996)
Star Satellite, Inc. v. City of Biloxi, 779 F.2d 1074 (5th Cir. 1986)
Tily B., Inc. v. City of Newport Beach, 69 Cal.App.4th 1 (1998)
Tollis v. County of San Diego, 505 F.3d 935 (9th Cir. 2007)

Topanga Press, Inc. v. City of Los Angeles, 989 F.2d 1524 (9th Cir. 1993),
cert. denied 511 U.S. 1030 (1994)

U.S. v. Hockings, 129 F.3d 1069 (9th Cir. 1997)

U.S. v. Thomas, 74 F.3d 701 (6th Cir. 1996), cert. denied 519 U.S. 820
(1996)



61.

62.
63.
64.

65.

66.

67.

Wall Distributors, Inc. v. City of Newport News, Virginia, 782 F.2d 1165
(4th Cir. 1986)

World Wide Video v. City of Spokane, 368 F.3d 1186 (9th Cir. 2004)
Young v. American Mini Theaters, Inc., 427 U.S. 50, 96 S.Ct. 2440 (1976)

Young v. City of Simi Valley, 216 F.3d 807 (9th Cir. 2000), cert. denied 531
U.S. 1104 (2001)

Berg v. Health and Hosp. Corp. of Marion County, Ind., 865 F.2d 797, 799
(7th Cir. 1989)

Michigan ex rel. Wayne County Prosecutor v. Dizzy Duck, 449 Mich. 359,
364, 535 N.W. 2d 178 (1995)

SDJ. Inc. v. City of Houston, 837 F.2d 1274 (Sth Cir. 1988), cert. denied 480 U.S.
(1989)



