November 4, 2008 Regular Meeting

BENICIA CITY COUNCIL

REGULAR MEETING AGENDA

City Council Chambers

November 4, 2008

7:00 P.M.

Times set forth for the agenda items are estimates.

Items may be heard before or dfter the times designated.
I. CALL TO ORDER (7:00 P.M.):

Il. CLOSED SESSION:

NONE

I1l. CONVENE OPEN SESSION:

A. ROLL CALL

B. PLEDGE OF ALLEGIANCE

C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF PUBLIC
IV. ANNOUNCEMENTS/APPOINTMENTS/ PRESENTATIONS/PROCLAMATIONS:
A. ANNOUNCEMENTS:

1. Announcement of action taken at Closed Session, if any.
2. Openings on Boards and Commissions:

Sky Valley Open Space Committee:

One unexpired term to September 30, 2010

Economic Development Board

One full term to July 31, 2012

Human Services & Arts Board

One unexpired term to July 31, 2009

Civil Service Commission

One full term to January 31, 2012

Sky Valley Open Space Committee

One full term to January 31, 2013

Planning Commission

Two full terms to January 31, 2013

Open Government Commission

One full term to January 31, 2013

Library Board of Trustees

Two full terms to January 31, 2012

3. Mayor’s Office Hours:

Mayor Patterson will maintain an open office every Monday (except holidays) in the Mayor’s
Office of City Hall from 6:00 p.m. to 7:00 p.m. No appointment is necessary. Other meeting
times may be scheduled through the City Hall office at 746-4200.
B. APPOINTMENTS:

C. PRESENTATIONS:

D. PROCLAMATIONS:

V. ADOPTION OF AGENDA:

VI. OPPORTUNITY FOR PUBLIC COMMENT:




This portion of the meeting is reserved for persons wishing to address the Council on any
matter not on the agenda that is within the subject matter jurisdiction of the City Council.
State law prohibits the City Council from responding to or acting upon matters not listed on
the agenda.

Each speaker has a maximum of five minutes for public comment. If others have already
expressed your position, you may simply indicate that you agree with a previous speaker. If
appropriate, a spokesperson may present the views of your entire group. Speakers may not
make personal attacks on council members, staff or members of the public, or make
comments which are slanderous or which may invade an individual’s personal privacy.

A. WRITTEN COMMENT

B. PUBLIC COMMENT

VII. CONSENT CALENDAR (7:20 P.M.):

Items listed on the Consent Calendar are considered routine and will be enacted, approved or
adopted by one motion unless a request for removal or explanation is received from a Council
Member, staff or member of the public. tems removed from the Consent Calendar shall be
considered immediately following the adoption of the Consent Calendar.

A. Approval of Minutes of October 7, 2008 and October 21, 2008.(City Clerk)

B. Approval of an access and maintenance agreement and funding allocation request for the
State Park Road Bike/Pedestrian Bridge Project. (Public Works Director)

The State Park Road Bike/Pedestrian Bridge project links the Rose Drive/Columbus Parkway
area with the Benicia State Recreation Area. To accomplish this, an access and maintenance
agreement between the City and State is needed. Additionally, a portion of the project
expenditures is eligible for reimbursement from the Metropolitan Transportation
Commission. The estimated total cost of the project is $4,395,000 and is fully funded with
various state, federal and local funds.

Recommendation:

1) Adopt a resolution approving a grant of easement and maintenance agreement with the
State of California for a trail connector from the State Park Road Bike/Pedestrian Bridge
Project to the Benicia State Recreation Area; and

2) Adopt a resolution requesting the Metropolitan Transportation Commission allocate
$271,000 in Transportation Development Act (TDA) Article 3 pedestrian/bicycle funding for
fiscal year 2008/2009 for the State Park Road Bike/Pedestrian Bridge Project.

C. Approval to purchase three replacement blowers for the Wastewater Treatment

Plant. (Public Works Director)

This action authorizes the purchase of three high-energy efficient blowers for the Wastewater
Treatment Plant to replace the existing, energy inefficient blowers. The total cost of the three
blowers is $265,341.81 and sufficient funds are available in the Wastewater Enterprise Fund.
However, the City qualifies for an incentive program that is currently available through PG&E
that will provide a minimum rebate of $31,113, up to a maximum of $62,510, which, in
essence, would cover up to a quarter of the cost.

Recommendation: Adopt a resolution authorizing the purchase of three replacement Neuros
turbo blowers for the Wastewater Treatment Plant from APG-Neuros Inc. in the amount of
$265,341.81.




D. Approval of Change Order and Fund Transfer to the Commanding Officer’s Quarters
Rehabilitation Project. (Parks and Community Services Director)

The Commanding Officer’s Quarters Rehabilitation project is under construction and moving
ahead of schedule. Presently, the contractor has an estimated completion date of March
2009. In September the City Council approved and affirmed $156,772 of additional
expenditures. An additional $103,270 allocation from the contingency fund is necessary to
address those issues listed in exhibit "A" of the proposed resolution, which include
unforeseen structural issues discovered during construction. These appropriations will leave a
contingency fund balance of only $42,260. As a result, it is staff’s assessment that additional
funding will be needed to resolve future unforeseen matters. Therefore, staff is requesting an
appropriation of $100,000 from City Hall Non-Structural Improvements Project Facility
Maintenance fund to be transferred to the Commanding Officer’s Quarters Rehabilitation
Project.

Recommendation: Adopt a resolution authorizing the Director of Parks & Community Service
to execute, on behalf of the City, contract change orders with Pacific Coast Reconstruction &
Building Inc. for the Commanding Officer’s Quarters Rehabilitation project, affirming staff-
authorized modification costs, appropriating $103,270 from the project contingency for this
project and transferring $100,000 from City Hall Non-Structural Improvements Project Facility
Maintenance fund to the Commandant’s Rehabilitation Project fund.

E. Second reading and adoption of an ordinance amending Title 8 (Health and Safety) of the
Municipal Code to add a new Chapter 8.46 (Foreclosed Properties). (City Attorney)

The proposed ordinance was introduced at the October 21, 2008 Council meeting. In response
to the recently enacted Senate Bill ("SB") 1137 which is intended to lessen some of the
negative effects of the foreclosure crisis, this ordinance seeks to authorize staff to impose the
civil fines and penalties authorized by SB 1137.

Recommendation: Adopt the ordinance authorizing the City to issue civil fines and penalties
of up to $1,000 per day for failure to maintain foreclosed properties.

F. Review of investment report for the quarter ended June 2008.(Finance Director)

The investment portfolio is in compliance with the City's Investment Policy and California
Law. Additionally, the City has adequate investments to meet its expenditure needs for the
next six months. The Audit and Finance Committee has reviewed these reports and
recommends acceptance. There is no effect on the City’s budget.

Recommendation: Accept, by motion, the investment report for the quarter ended June
2008.

G. Approval to waive the reading of all ordinances introduced and adopted pursuant to this
agenda.

VIIl. PUBLIC HEARINGS:

A public hearing should not exceed one hour in length. To maximize public participation, the
council requests that speakers be concise and avoid repetition of the remarks of prior
speakers. Instead, please simply state whether you agree with prior speakers.

IX. ACTION ITEMS (7:30 P.M.):

A. Approval of AT&T Permit Application and Review Process for U-Verse Service (Project
Lightspeed). (Community Development Director & Public Works Director)




AT&T has submitted an application to install various system improvements citywide as part
of their U-Verse service to provide upgraded communication facilities (including digital video)
to the residents and businesses within Benicia. On September 2nd,the City Council reviewed
this application and requested responses to concerns raised during the meeting including:
need for service to the Industrial Park; graffiti removal program; notification requirements for
affected property owners; and, verification on need for above-ground cabinets. Staff is
recommending that the City Council approve the encroachment permit application process
that will require AT&T to have each above-ground cabinet installation go through a public
notification process and staff-level review and approval.

Recommendation: By motion, approve the permit application review and approval process
for the installation of citywide upgraded communication facilities as part of AT&T’s U-Verse
service.

X. INFORMATIONAL ITEMS (8:15 P.M):

A. Review of Voluntary Campaign Expenditure Limits. (City Attorney)

Over the past several years, the City Council has considered a variety of campaign related
ordinances. The Council has adopted a Code of Fair Campaign Practices ordinance as well as a
Campaign Disclosure in Candidate Elections ordinance. At one of the Council’s priority setting
sessions, the Council decided to agendize whether to direct staff to draft additional campaign
related ordinances. The ordinances could provide for voluntary recusal for actions involving
contributors to a campaign, listing out subcontractors on disclosure statements and disclosing
contributors for mass mailers.

Recommendation: Provide direction to staff on whether additional campaign related
ordinances should be drafted.

B. Reports from City Manager

XI. COUNCIL MEMBER REPORTS (8:30 P.M.):

A. Request to agendize a discussion of First Street sidewalk cleaning during the summer
months by the Public Works Department. (Vice Mayor Campbell)

City ordinances do not allow trash to go into gutters or the hosing down of sidewalks to clean
them. In an effort to keep the First Street sidewalks clean to promote tourism and commerce,
and also as a public health issue, it is requested to write in an exemption to City ordinances
13.35.060 and 15.64.090 to allow the cleaning and hosing down of the First Street sidewalks
by the Public Works Department once a month in July, August and September.
Recommendation: Consider agendizing for a future City Council meeting.

Xil. ADJOURNMENT (8:45 P.M.):

Public Participation

The Benicia City Council welcomes public participation.

Pursuant to the Brown Act, each public agency must provide the public with an opportunity
to speak on any matter within the subject matter jurisdiction of the agency and which is not
on the agency's agenda for that meeting. The City Council allows speakers to speak on non-
agendized matters under public comment, and on agendized items at the time the agenda
item is addressed at the meeting. Comments are limited to no more than five minutes per
speaker. By law, no action may be taken on any item raised during the public comment
period although informational answers to questions may be given and matters may be
referred to staff for placement on a future agenda of the City Council.




Should you have material you wish to enter into the record, please submit it to the City
Manager.

Disabled Access

In compliance with the Americans with Disabilities Act (ADA), if you need special assistance
to participate in this meeting, please contact Valerie Ruxton, the ADA Coordinator, at (707)
746-4211. Notification 48 hours prior to the meeting will enable the City to make reasonable
arrangements to ensure accessibility to this meeting.

Meeting Procedures

All items listed on this agenda are for Council discussion and/or action. In accordance with
the Brown Act, each item is listed and includes, where appropriate, further description of the
item and/or a recommended action. The posting of a recommended action does not limit, or
necessarily indicate, what action may be taken by the City Council.

Pursuant to Government Code Section 65009, if you challenge a decision of the City Council in
court, you may be limited to raising only those issues you or someone else raised at the
public hearing described in this notice, or in written correspondence delivered to the City
Council at, or prior to, the public hearing. You may also be limited by the ninety (90) day
statute of limitations in which to challenge in court certain administrative decisions and
orders (Code of Civil Procedure 1094.6) to file and serve a petition for administrative writ of
mandate challenging any final City decisions regarding planning or zoning.

The decision of the City Council is final as of the date of its decision unless judicial review is
initiated pursuant to California Code of Civil Procedures Section 1094.5. Any such petition for
judicial review is subject to the provisions of California Code of Civil Procedure Section
1094.6.

Public Records

The agenda packet for this meeting is available at the City Manager's Office and the Benicia
Public Library during regular working hours. To the extent feasible, the packet is also
available on the City's web page at www.ci.benicia.ca.usunder the heading "Agendas and
Minutes." Public records related to an open session agenda item that are distributed after the
agenda packet is prepared are available before the meeting at the City Manager's Office
located at 250 East L Street, Benicia, or at the meeting held in the Council Chambers. If you
wish to submit written information on an agenda item, please submit to the City Clerk as
soon as possible so that it may be distributed to the City Council.

©VII-A Minutes.pdf

v11-B State Park Road.pdf

vil-c WWTP Blowers.pdf

tvi1-D Commanding Officer's Quarter Rehab.pdf

tVII-E Foreclosure Ordinance.pdf

tVII-F Investment Report.pdf

& 1x-A Project Lightspeed.pdf

fx-A Voluntary Campaign Exp.pdf

EQXI-A-Request to Agendize.pdf




MINUTES OF THE
REGULAR MEETING - CITY COUNCIL
OCTOBER 7, 2008

The regular meeting of the City Council of the City of Benicia was called to order by
Mayor Elizabeth Patterson at 7:00 p.m. on Tuesday, October 7, 2008 in the City Council
Chambers, City Hall, 250 East L Street, complete proceedings of which are recorded on
tape.

ROLL CALL:

Present: Council Members Campbell, Hughes, Ioakimedes, Schwartzman, and Mayor
Patterson

Absent: None

PLEDGE OF ALLEGIANCE:
Mayor Patterson led the pledge to the flag.

FUNDAMENTAL RIGHTS:

A plaque stating the Fundamental Rights of each member of the public is posted at the
entrance to the Council Chambers per Section 4.04.030 of City of Benicia Ordinance No.
05-6 (Open Government Ordinance).

ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS:
ANNOUNCEMENTS:
Openings on Boards and Commissions:
» Sky Valley Open Space Committee:
One unexpired term to September 30, 2010
e Fconomic Development Board
One full term to July 31, 2012
¢ Human Services & Arts Board
One unexpired term to July 31, 2009

Mayvor’s Office Hours:

Mayor Patterson will maintain an open office every Monday (except holidays) in the Mayor’s
Office of City Hall from 6:00 p.m. to 7:00 p.m. No appointment is necessary. Other meeting

times may be scheduled through the City Hall office at 746-4200.

APPOINTMENTS:
None

PRESENTATIONS:
None

PROCLAMATIONS:
¢ Recognition of National Red Ribbon Week — October 21 — 27, 2008
¢ No Drugs Down the Drain! Week — October 4 - 11, 2008
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ADOPTION OF AGENDA:

On motion of Council Member Schwartzman, seconded by Council Member Hughes, the

Agenda was adopted as presented, on roll call by the following vote:

Ayes: Council Members Campbell, Hughes, Ioakimedes, Schwartzman, and Mayor
Patterson

Noes: None

OPPORTUNITY FOR PUBLIC COMMENT:
WRITTEN:
Various items submitted (copies on file).

PUBLIC COMMENT:

1. Kathy Kerridge and Gene Daugherty — Mr. Daugherty and Ms. Kerridge
discussed the issue of a sustainability commission. They would like the City to
have a public forum to discuss such a commission.

2. Alan Shore — Mr. Shore discussed the change in quality and writing style of the
Benicia Herald. He also discussed the issue of socially responsible business
opportunities and venture capitalists.

CONSENT CALENDAR:
Council pulled item VII-G.

On motion of Council Member Schwartzman, seconded by Council Member Hughes, the

Consent Calendar was adopted as amended, on roll call by the following vote:

Ayes: Council Members Campbell, Hughes, loakimedes, Schwartzman, and Mayor
Patterson

Noes: None

The Minutes of September 9, 2008 and September 16, 2008 were approved.

RESOLUTION 08-105 - A RESOLUTION RESCINDING THE CHEMICAL
CONTRACT WITH SIERRA CHEMICAL COMPANY AND AWARDING A
CHEMICAL CONTRACT TQ OLIN CHLOR ALKALI PRODUCTS TO FURNISH
CHLORINE TO THE CITY OF BENICIA FOR THE TREATMENT OF WATER FOR
THE REMAINDER OF FISCAL YEAR 2008/09 AND AUTHORIZING THE CITY
MANAGER TO SIGN THE CONTRACT ON BEHALF OF THE CITY

RESOLUTION 08-106 - A RESOLUTION ACCEPTING THE BIDS FOR THE
UNTREATED WATER TRANSMISSION LINE REPAIR PROJECT, AWARDING
THE CONSTRUCTION CONTRACT TO ARGONAUT CONSTRUCTORS OF
SANTA ROSA, IN THE AMOUNT OF $213.000, AND AUTHORIZING THE CITY
MANAGER TO SIGN THE CONTRACT ON BEHALF OF THE CITY

Council approved the denial of claim against the City by James Lewis and referral to
insurance carriet.
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Council approved the denial of claim against the City by Ronald King and referrél to
insurance carrier:

Council approved the denial of claim against the City by DeSilva Gates Construction and
referral to insurance carrier:

Approval to waive the reading of all ordinances introduced and adopted pursuant to this

agenda.
(END OF CONSENT CALENDAR)

Council took the following actions:

Second reading and adoption of an ordinance amending Title 9 (Public Peace, Morals and
Welfare) to change the title of Chapter 9.28 from (Night Curfew) to (Youth Protection)
and add Article 2 (Daytime Curfew) to Chapter 9.28 (Youth Protection) of the Benicia
Municipal Code:

Vice Mayor Campbell inquired about performance criteria measurements.

Council and Staff discussed having detailed staff reports, coming back with a staff report
detailing how performance criteria measurements would be handled, having Staff come
back in one year to review the information, and how the ordinance would be enforced
during the open campus lunch hour.

ORDINANCE 08-17 - AN ORDINANCE AMENDING TITLE 9 (PUBLIC PEACE.,
MORALS AND WELFARE) TO CHANGE THE TITLE OF CHAPTER 9.28 FROM
(NIGHT CURFEW) TO (YOUTH PROTECTION) AND ADD ARTICLE 2 (DAYTIME
CURFEW) TO CHAPTER 9.28 {YOUTH PROTECTION) OF THE BENICIA
MUNICIPAL CODE

On motion of Vice Mayor Campbell, seconded by Council Member Schwartzman, the

above Ordinance was adopted as amended, on roll call by the following vote:

Ayes: Council Members Campbell, Hughes, loakimedes, Schwartzman, and Mayor
Patterson

Noes: None

PUBLIC HEARINGS:
Vacation of a portion of the West K Street right-of-way adjacent to 1356 West K Street

and land exchange benefiting the West 14%/K Street public access:
Dan Schiada, Public Works Director, reviewed the staff report.

Council and Staff discussed the public input process, the uniqueness of the property, and
deed restrictions.
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Public Hearing Opened

Public Comment:
1. Richard Bortolazzo, Applicant — Mr. Bortolazzo discussed the uniqueness of the
land in question.

Public Hearing Closed

RESOLUTION 08-107 - A RESOLUTION ORDERING THE VACATION OF A
PORTION OF WEST K STREET RIGHT-QF-WAY ADJACENT TO 1356 WESTK
STREET

On motion of Council Member Hughes, seconded by Council Member Ioakimedes, the

above Resolution was adopted, on roll call by the following vote:

Ayes: Council Members Campbell, Hughes, loakimedes, Schwartzman, and Mayor
Patterson

Noes: None

RESOLUTION 08-108 - A RESOLUTION APPROVING A LAND EXCHANGE
WITH THE PROPERTY QWNER OF 1356 WEST K STREET BENEFITING THE
WEST 14™/K STREET PUBLIC ACCESS

On motion of Council Member Hughes, seconded by Council Member Ioakimedes, the

above Resolution was adopted, on roll call by the following vote:

Ayes: Council Members Campbell, Hughes, loakimedes, Schwartzman, and Mayor
Patterson

Noes: None

Benicia Business Park Rezoning, Master Overlay, Vesting Tentative Map and Addendum
(continued public hearing on traffic issues and action on the project by the City Council):

Mayor Patterson discussed procedures for public comment at public hearings, and
Council’s Code of Conduct.

Jim Frickson, City Manager, introduced the item.
Charlie Knox, Community Development Director, reviewed the staff report.

Dan Schiada, Public Works Director, reviewed a PowerPoint presentation titied ‘Benicia
Business Park Project Supplemental Transportation Assessment’ (hard copy on file).

Heather McLaughlin, City Attorney, reviewed the rules for public comment. Public
comment on this item was limited to comments on traffic, public comment on all other
iterns was closed on 6/3/08, the public hearing portion of the item should be limited to
one hour so Council could have ample time to deliberate, Council was not limited in what
it could discuss, Council should discuss the entire project and addendum, rules for
spokesperson comments, and the applicant’s rebuttal time limit of five minutes.
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Council and Staff discussed the issue of limiting public comment to discussion on the
traffic study, and the relationship of traffic to air quality.

All Council Members disclosed ex-parte communications they had on this item.

Council and Staff discussed truck restrictions on East Second Street, the intersection at
East Second Street and Military, the a.m. peak times, lead/lag and split phasing, midday
peak traffic, construction period impacts, air pollutant impacts, the intersection at East
Second Street and Military, having a roundabout, feasibility of installing a roundabout,
and General Plan discussions on the issue in 1996.

Applicant:
Louis Parsons, Discovery Builders, Inc. stated that he received and reviewed the

supplemental traffic report. They (Discovery Builders, Inc.) agree with the assessment.
They realize there have been modified conditions. They understand the new mitigation
measures that came about as a result of the traffic study. They feel the exercise has been
helpful. He addressed the issue of AB 32, mitigation measures, TDM measutes, carpool,
van pool, free shuttle, transit center, traffic calming, etc. He discussed the concerns
related to East Second Street and the intersections at I-780 - they looked at the augmented
conditions, and understand and agree to all of that. City Staff has done a very sufficient
job. Discovery Builders, Inc. does not have an issue with the conditions or mitigation
measures as presented tonight.

Organized Groups:

Benicia First:

Mr. Steve Goetz, Benicia First, reviewed a PowerPoint Presentation (hard copy on file).
Mr. Goetz discussed Benicia First’s concerns relating to traffic and the project.

Vice Mayor Campbell asked Ms. McLaughlin if he had a conflict of interest with this
item due to the location of his residence. Ms. McLaughlin stated that he should be fine.

Marilyn Bardet, Benicia First, discussed Benicia’s zoning codes relating to the project
relating to human health and environment. She referenced all documentation she
submitted (copies on file). Ms. Bardet discussed traffic congestion, public health impacts,
design flaws in the project plans, air quality impacts, the addendum being an insufficient
level of review to address the concerns, severe traffic congestion problems, comparing
the revised project to the original project, the revised project not meeting the spirit of AB
32, tailpipe and roadway emissions and the sever health impacts they have on people, and
the fact that the conditions of approval cannot get at the fundamental flaw in the design.

Green Gateway:

Roger Straw, Green Gateway Group, urged a no vote on the project. He discussed
concerns regarding traffic impacts, air quality impacts, green house gas reduction targets,
traffic study does not address air quality, consideration of the health of the children at
Robert Semple Elementary, the traffic that will occur during the mid-day peak hours, the
fact that property owners might not go along with the widening of East Second Street,
pedestrian safety when crossing the streets in the area, inadequate mitigation measures,
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additional vehicles traveling on Lake Herman Road, proposed shuttle service not being
the hybrid type as they had previously suggested, inviting smaller clean tech businesses
into the area, and the fact that the Green Gateway Group is eager to build and have a
project, but Council has to vote no tonight.

Mark Wolfe, Counsel, Green Gateway Group, lodged an objection to the comments being
limited to the supplemental traffic study. He discussed concerns relating to the limitations
on comments, the revised statement of overtiding considerations, and the rules of the
Brown Act,

Ms. McLaughlin discussed Council’s ability to beef up the findings on the statement of
overriding considerations if it approves the project (if the resolution is adopted).

Mr. Wolfe discussed the levels of service at East Second Street and Military, new
significant impacts, the fact that the public has not had an opportunity to review and
provide a meaningful critique of the analysis, the supplemental traffic study needs to be
re-circulated in the form of a subsequent EIR, Council’s ability to determine whether the
benefits of the project are sufficiently well defined to justify suffering the environmental
costs, the EIR, and CEQA requirements. He stated that the project imposes
environmental impacts. It is not worth it. Council should not be afraid to make that
decision.

Benicia Unified School District:

Janice Adams, Superintendent, Benicia Unified School District (BUSD), discussed
concerns regarding the health and safety of the students at Robert Semple. She stated that
BUSD’s consultants reviewed the traffic study. She discussed their lack of time to review
the study. She discussed the issue of traffic safety. BUSD felt that the project should not
be approved due to the negative impacts of the increased traffic.

Rosie Switzer, BUSD School Board President, stated that the District’s priority is the
health and safety of the students. She stated that until an agreement is made to erase
anything bad with air quality, sound quality, traffic problems, etc. Council should not
approve the project. We need to put the youngest community members first.

Council Member Schwartzman asked what things needed to be in writing. President
Switzer stated it was having the air filtration system connected to HVAC, replacing all
windows with double paned glass, noise reduction (sound wall), safety for kids walking,
safety for people driving, and upgrades to the pedestrian tunnel. She stated that BUSD
had given a list to Discovery Builders, Inc. with its concerns; however, it had not yet
received a response from them.

Andre Stewart, Trustee, BUSD School Board Trustee, discussed asthma issues possibly
caused by living by the train tracks in Chicago, the issues of unintended consequences,
the need to do it correctly to avoid future litigation, reduced attendance at school due to
illness, and the difficulty the District will have with recruiting teachers to the site.
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Public Hearing Opened

Public Comment:

1.

2.

= o

9,

10.

11.

12,

Brooks Peddler - Mr. Peddler spoke in support of the project. He discussed
various positive aspects of the project and what it would do for Benicia.

Sabina Yates — Ms. Yates spoke in opposition to the proposed project. She
discussed her grandchildren attending Robert Semple, air pollution in the Robert
Semple neighborhood.

Elaine Estrada — Ms. Estrada spoke in opposition to the proposed project. She
discussed the issue of environmental health and safety, air pollution, traffic
impacts in the area, overriding considerations, and AB 32. She urged Council to
vote no on the project.

Alan Shore — Mr. Shore spoke in opposition to the proposed project. He collected
14 signatures from local merchants (copy on file). He discussed there being better
options available that will incorporate the First Street merchants in the future,
Benicia’s General Plan, and the effects the development would have on the First
Street merchants.

Julie Chiodo — Ms. Chiodo spoke in opposition to the proposed project. She
discussed the health and safety impacts the project would have on the kids at
Semple.

Bill Cawley — Mr. Cawley spoke in favor of the proposed project.

Rod Cameron — Mr. Cameron spoke in favor of the proposed project. He
discussed jobs, employment rates, traffic impacts, and the need to move forward.
Donald Dean — Mr. Dean discussed the project, conditions of approval, mitigation
measures, air quality threshold, air quality impacts, land use changes and
transportation changes that would reduce the greenhouse gas levels. He asked that
all restrictions on public comment be withdrawn if this item is continued.

Steven Abrams - Mr. Abrams spoke in support of the proposed project. He
discussed the accuracy of the traffic study.

David Lockwood — Mr. Lockwood discussed concerns regarding traffic impacts
and poltution. He spoke in opposition to the proposed project.

Tony Johnson — Mr. Johnson spoke in opposition to the proposed project. Robert
Semple Elementary is not prepared for the impacts of the project.

Phil Garrett — Mr. Garrett spoke in favor of the proposed project.

Council discussed reducing the time for public comment due to the late hour. Council
decided not to formally reduce the time people are allowed to speak, but asked the public
to keep their comments brief and to be courteous to others and the situation.

13.

14.
15.

16.

Brian Tulloch — Mr. Tulloch urged Council to act as stewards of the City. He
discussed the need for balance.

Joe Kearns — Mr. Kearns spoke in opposition {o the proposed project.

Jerome Page — Mr. Page spoke in opposition to the proposed project. He
discussed how traffic would affect the children’s health, increased air pollution
generated by idling cars, and AB 32.

Nicole Byrd, Greenbelt Alliance — Ms. Byrd spoke in opposition to the proposed
project. She discussed the City’s General Plan,
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17. Gary Dias — Mr. Dias spoke in opposition to the proposed project. If the school
was not there and the project was approved, would counsel approve building a
new school in the same location? He discussed the health and safety of the
children.

18. Norma Fox — Ms. Fox spoke in opposition to the proposed project. She discussed
the shuttle bus system at Lawrence Laboratory in Berkeley, and the health and
safety issues the increased traffic would cause.

19. Dan Smith — Mr. Smith spoke in opposition to the proposed project. He discussed
the consensus the community has seemed to reach, and the possibility of moving
Robert Semple to the Mills site.

20. Keith Dias — Mr. Dias spoke in favor of the proposed project.

21. Bob Craft — Mr. Craft spoke in favor of a project, however, he was concermned
about the impacts of increased traffic and pollution that will result from the
proposed project.

22. Jon Van Landschoot — Mr. Van Landschoot spoke in opposition to the proposed
project. He discussed concerns regarding the health and safety of the kids.

Public Hearing Closed

Rebuttal:

Ms. Kristina Lawson, Miller Starr Regalia, stated that the project was conceived 24 years
ago. Her client agreed to all conditions of approval brought forward by the City. The EIR
was certified in February 2008. That document contained the threshold of significance by
which this project will be evaluated. The impacts identified in the supplemental traffic
analysis are outside of the CEQA analysis. The impacts identified in the supplemental
traffic analysis are outside of the CEQA process. It is not a CEQA document. Her client
has responded to the information included in letters received by the City from both M. R.
Wolfe & Associates and Miller Brown and Dannis. The information in the letters mirrors
comments that have already been made throughout the process by various people. Her
client has responded to those previous comments. They wanted to incorporate, by
reference, the response to those previous comments.

Mayor Patterson called for a 5-minute break at 10:22 p.m.
The meeting was reconvened at 10:34 p.m.

Council and Staff discussed the traffic study and CEQA document, the study not being
part of the CEQA documentation, additional impacts identified in traffic study, the
addendum being a flawed process, the addendum being the appropriate document, that
the supplemental traffic study was a project condition - not a CEQA condition, the
addendum not being the appropriate document, changes between the 2007 and 2008
projects, the flawed process with the addendum, delays in the process, that the problem
with the process has been the project, and that the 2007 project was rejected because it
was not consistent with the City’s General Plan.

Council asked applicant if they were willing to commit to the items listed by President

Switzer to address BUSD’s concerns. Sal Evola, Discovery Builders, Inc. stated that they
were in preliminary discussions with BUSD. He does not have a problem with the items
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as enhanced mitigation; however, where it got derailed was when he received a full needs
assessment and analysis to Robert Semple which included kitchen equipment, painting,
etc. What they are willing to commit to, in addition to the six items listed in the traffic
study are funding for HVAC filtration upgrade, replacement of windows to address noise
concerns, lighting improvements, miscellaneous improvements to the pedestrian tunnel,
and miscellaneous sidewalk improvements to Hillcrest Avenue between East Second and
East Third Streets.

Council and Staff discussed AB 32, air quality, cumulative impacts, case history relating
to this situation, not trading traffic for human health and safety, the need to come up with
something everyone can be happy with, the Attorney General’s rules for greenhouse
gasses, Mayor Patterson’s grade for the project (C), the need for an A+ project, the need
for grid or modified street pattern, mixed use, performance measures, phasing the project,
green technology, creating a project that further minimizes the traffic, public
transportation to and from the area, a landscaped sound wall, the issue of the project
being in the works when Mills was closed, and the possibility of swapping the Mills and
Robert Semple sites.

Council and Staff discussed concerns relating to traffic and transportation, the need for
the overriding condition to position the City to deal with today’s issues and future issues,
getting away from having to deal with cars, having a community advisory panel (CAP)
review the process, the need to have a shuttle service, the need for the shuttle service to
be hybrid or electric busses, the need for the developer to be open to assisting the City in
converting its diesel fleet to a clean fleet, the need for the developer to help fund a
citywide transit study, how similar studies vary in findings, that there were various
definitions for what an A+ project would be, not wanting to choose between dollars and
health, having the establishment of the CAP as part of the project, adding the additional
mitigation measures that the applicant agreed to (as stated by Mr. Evola) to the conditions
of approval, various requirements of AB 32, addressing issues with trucks and delivery
vehicles, low or zero emission vehicles, the need to promote ride sharing programs, car
sharing programs, neighborhood electric vehicle program, having a bicycle pool,
increasing the cost of driving and parking private vehicles, transportation center, the need
to provide incentives, the need for a transportation assessment district, community
facilities district, phasing, pads for green tech and bio tech, getting the applicant to agree
they will not protest or sue over traffic impact fees, instituting an idling ordinance,
determining the consequences of urban decay, having the applicant pay for independent
urban decay study, having the recommendations binding as approved by the CAP, and
the applicant paying the existing traffic impact fees, the flawed process, the tremendous
opportunity for the community to develop itself and increase revenues, the need for the
project to conform to the City’s General Plan, rearranging the distribution of land use —
retail and commercial - to make a huge impact on the traffic, the need for a significant
difference in the site design of the project in order to make a significant difference in
vehicle miles traveled, concerns regarding the project and economics, the City’s criteria
for the Master Plan, topography relating to the project — slopes over 10%, criteria for
‘whenever possible’, congestion management success, the need to ensure all the
infrastructures are fulfilled through the community facilities district, the [-680 mitigation
measures that have been identified not being on the MTC funding list, including the
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addendum comments on the record of proceedings, lumen standards, and the financial
impacts of asking the developer to pay the 2008 traffic impact fees as opposed to the
2002 fees ($3.4 million).

Mr. Evola stated that he was okay with additional four mitigations for Robert Semple as
previously stated on the record — in addition to the six mitigation measures that were
listed in the supplemental traffic study. The CAP would be acceptable if it had oversight
and make recommendation as to how the project complies with AB 32 now as well as
into the future, implementation of the TDM Measures, and site planning. Regarding the
comment about going after clean tech ~ that is already an existing condition of approval -
#13. Discovery Builders® broker understands the conditions, mitigation measures, and
goals of the project. Mr. Evola stated that he was committing to that. He believed that the
issue of phasing flexibility is addressed in condition of approval #91. Regarding the
shuttle service to Downtown - condition of approval #98 (k) provides for implementation
of the TDM Plan. Discovery Builders, Inc. has to participate in and implement it. The
only aspect that has been discussed that is not in the TDM Plan is the requirement that the
shuttle be clean — either electric or natural gas. He did not have a problem with that. The
issues of the revenue sharing agreement and converting existing busses to clean vehicles -
that revenue sharing agreement is condition #207, which has been worked out with Staff.
That can’t be negotiated tonight. It has to come back to Council. However, they can
advance the fees so there is no out of pocket cost to do the conversions. Regarding the
traffic impact fees — the amount might not seem like a lot, but the City has gotten a lot out
of this project, fire, police, etc. The project is already paying its own way. It is a zero out-
of-pocket cost to the City for police, fire, public safety, etc.

Council and Staff discussed the issue of implementing a CAP.

Dana Dean discussed her experience in serving on the Valero CAP. The CAP has no
authority to determine policy or affect the determinations of the Council. It only
communicates with Council through the council member. Council would need to give the
CAP some authority with the HPRC or another committee. It is not appropriate to make
such a decision at 1:00 a.m. What has been discussed tonight does not approach what the
BUSD thinks needs to be done regarding the project.

Verbatim Discussion (as requested by Couneil) disk #2 19:38 - 30:34:

Vice Mayor Campbell: Well, I think it’s time to take a vote. You know, we’ve got a
resolution here that is to, yours to deny, this one says to accept the Business Park, and so
I’'m going to make a motion to vote on this. A resolution of the City Council of the City
of Benicia adopting the addendum to the Benicia Business Park Final Environmental
Impact Report, adopting findings related to the project, and a Statement of Overriding
Considerations, and approving the Mitigation Monitoring and Reporting Program for the
project. And that’s the one that has that we’re accepting the unavoidable impacts and the
one to accept the...

Mayor Patterson: That’s at page 457

Vice Mayor Campbell: Yes.
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Council Member Hughes: Heather has the...
Mayor Patterson: City Attorney?

Heather McLaughlin: As I mentioned earlier this evening, we can beef up the findings for
the Statement of Overriding Considerations if this is the resolution Council wants to
adopt. There’s been plenty of testimony, and certainly plenty of stuff in the record to
support the findings, contrary to what some people have said tonight. But if you would
like me to connect the dots, I can do that. Like, for Finding A, regarding jobs, the
Addendum estimates that there are 5,000 new jobs, and these jobs are going to reduce the
commute, and as has been mentioned, they’re going to provide higher quality jobs with
green tech, clean tech slant. The General Plan, if you will look on Table 4 of the draft
Addendum, on page 17, it goes on for several pages on how the project is consistent with
the General Plan, which is the governing body, the governing document for the City. As
for item C, the tax bases and services, the previous EIR and economic study estimated
that there would be $40 million surplus funds after funding everything. Over a 25-year
period, that number is going to be less, since the project is smaller, but it’s still going to
be substantial. And maybe more importantly, we’re going to get the police, fire, and corp.
yard things that have been mentioned earlier. So, that economic development aspect is
pretty important. Hillsides, creeks — the project has been redesigned to provide better
hillside and creek preservation. I think, truly, even though they may not be as much as we
want them to be, the conditions in this project really lead it to be on the cutting edge of
what a green commercial and industrial project can be. As we noted earlier, we can’t find
a built project that would be as fabulous as this one, in terms of greenness and AB32
compliance. So, I think it will be an example for other cities on how to do something
right. It provides plenty of trails and open space, recreational opportunities for the public
that aren’t currently available. The project provides that 60% of the land will be kept for
open space, including the buffering of development from Lake Herman views. The retail
leakage noted in the EIR of $28 million, (that’s the Final EIR) will be captured, and will
result in sales tax revenue, jobs, and reduced vehicle miles. The alternative modes of
transportation included in Condition 98, and some of the other ones, including funding
public transit, bikeways, and other things, are a good thing that we would not get
otherwise. And, I think that’s just a quick summary of some of the benefits the project
‘will give us if Council chooses to approve it. And those items should be included in the
overriding considerations.

Mayor Patterson: Okay, when we have a second, we can discuss that if necessary. Is there
a second to the motion?

Council Member Hughes: Can I get a clarification?
Mayor Patterson: On the motion?
Council Member Hughes: On the motion. So, you're taking the Staff’s recommendation

to approve the project. But, I want to make sure that it includes the additional conditions
that the applicant committed to tonight.
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Vice Mayor Campbell: Actually...Okay, we will do that.

Council Member Hughes: Okay, I will second then.

Heather McLaughlin: Or, should those conditions really be in the next resolution, because
that’s the resolution with the Conditions of Approval. I think the conditions that they’ve
talked about...

Council Member Hughes: Yeah, that’s fine. I second the motion.

Mayor Patterson: Okay, again, then can we restate the motion please? City Clerk?

Lisa Wolfe: (inaudible)

Mayor Patterson: Well, the resolution of the City Council of the City of Benicia, adopting
the Addendum to the Benicia Business Park Final Environmental Impact Report,
adopting findings related to the project, and a Statement of Overriding considerations,
and approving the Mitigation Monitoring Program. So, we actually would discuss what
you just presented orally. ‘

Heather McLaughlin: Yes, please.

Mayor Patterson: And then, the conditions would go, what’s the page number in the
packet for the next...

Vice Mayor Campbell: Page 45.
Mayor Patterson: Yeah, I’ve got page 45, but...

Heather McLaughlin: Page 45 is the actual resolution itself. Page 47 is where the findings
begin. But the Overriding Considerations is on...

Mayor Patterson: Well, I will vote against this because, as I have said, I don’t consider
the Addendum as the appropriate approach to this project, because it is a new project.
And I certainly don’t agree that...

Council Member Hughes: Excuse me, but a point of order. We have a motion and a
second? Are we not going to take roll?

Mayor Patterson: Yes, we do, and I’m discussing how I would vote.

Council Member Schwartzman: Well, we’re open for discussion.

Mayor Patterson: And, well, I have tried to have why I voted on the record, and I have
not succeeded in doing that, thank you. Therefore, I'm making it clear at the beginning

why I'm going to vote the way I am, so it’s in the record. And, that I don’t agree with all
the statements in the Overriding Findings. Many of the benefits are the results of the
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project, and they would be subject to mitigation. And, I do agree with the idea that we
want to have jobs, but I have no certainty that these jobs are going to benefit Benicia.
And we’re operating off of an economic study that was done in the early 2005, if I
remember correctly. And you all might have noticed that our economy is not the same as
it was in 2005. At the very least, we should take a look at what that means. So there’s just
a host of things which could be remedied, by the way, and hope springs eternal, that
perhaps, by denying this, we can actually get to the project that we want.

Council Member Ioakimedes: I have a question for the City Attorney. The motion that’s
on the floor right now, is the resolution that is on page B457 There will be another motion
for the one on page B477?

Heather McLaughlin: No. There will be another motion if you approve B45, to approve
the resolution that’s on page 183. The part that’s on 47, and the part that’s exhibit B,
which is on page 110, will be included as part of the resolutions, so you don’t need a
separate action on those.

Council Member Ioakimedes: But if there’s a vote to deny, then there isn’t any
subsequent vote, is there?

Heather McLaughlin: Right.
Council Member loakimedes: Okay. Thank you.

Council Member Schwartzman: Thanks, Mayor. Okay, so I just heard from the developer
that the developer would agree to a whole bunch of conditions that improve the project, I
think, dramatically. And, are we going to have an opportunity, if by chance the first one
passes, an opportunity to ask the developer for some more conditions? Or, are we done?

Heather McLaughlin: No, you can ask the developer for conditions or for clarification
before you go on to the next resolution.

Council Member Schwartzman: Okay, so if the one we’ve got on the table now passes,
we can go back to the table and think about other conditions. If the one that we have on
the table now fails, we don’t go any further, we’re done. Is that the way I understand it?

Heather McLaughlin: Well, then I would suggest that we do a resolution of denial. You
all could direct me to go back, using the model from June 3", with the findings or
whatever you came up with.

Council Member Schwartzman: Okay, well, I just think we’re getting pretty close to
being able to get a bunch of stuff done. I just heard the developer agree to a lot of things,
and I think there’s maybe a few other conditions we can get in there, which are pretty
much... The whole idea of a CAP...We haven’t had a chance to discuss the CAP, what
that would be, if there’s teeth, or anything else. When could we do that?

Mayor Patterson: Well, you...The discussion on the conditions would come after the vote.
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Council Member Schwartzman: But only if it passes.

Mayor Patterson. Right. But if it’s a fatally flawed environmental process...

Council Member Schwartzman: It’s okay. I understand. That’s a difference. Well, I don’t
feel that it’s fatally flawed as far as that’s concerned. I would like to support this one so
we can get at the conditions, okay, and really beef this up, and get pretty much everything
we’ve been asking for. So, that’s the direction I’'m going.

Mayor Patterson: Okay, any further discussion? Call for the vote please? Ms. Wolfe?
Lisa Wolfe: Council Member Campbell?

Council Members Campbell: No.

Lisa Wolfe: Hughes:

Council Member Hughes: Yes

Lisa Wolfe: loakimedes?

Council Member Ioakimedes: No.

Lisa Wolfe: Schwartzman?

Council Member Schwartzman: Yes.

Lisa Wolfe: And Mayor Patterson?

Mayor Patterson: No.

Heather McLaughlin: Alright, so since you didn’t approve...

Mayor Patterson: So, we give direction to Staff to prepare a resolution of denial for the
*Approving a Vesting Tentative Map, Master Plan Overlay, and rezoning for the Benicia
Business Park Project, with conditions.’

Heather McLaughlin: Yes, the works.

Mayor Patterson: Thank you. Anything else on our agenda?

Council Member Schwartzman: I don’t think so.

Mayor Patterson: Without objection, we are adjourned.
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RESOLUTION 08- - A RESOLUTION ADOPTING THE ADDENDUM TO THE
BENICIA BUSINESS PARK FINAL ENVIRONMENTAL IMPACT REPORT (EIR).
ADOPTING FINDINGS RELATED TO THE PROJECT, AND A STATEMENT OF
OVERRIDING CONSIDERATIONS, AND APPROVING THE MITIGATION
MONITORING AND REPORTING PROGRAM FOR THE PROJECT

On motion of Vice Mayor Campbell, seconded by Council Member Hughes, the above
Resolution was not adopted, on roll call by the following vote:

Ayes: Council Members Hughes and Schwartzman

Noes: Council Members Campbell, Joakimedes, and Mayor Patterson

ACTION ITEMS:
None

INFORMATIONAL ITEMS:
None

COUNCIL MEMBER REPORTS:
None

ADJOURNMENT:
Mayor Patterson adjourned the meeting at 1:16 a.m. on 10/8/08
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MINUTES OF THE
SPECIAL MEETING ~ CITY COUNCIL
OCTOBER 21, 2008

The special meeting of the City Council of the City of Benicia was called to order by
Mayor Elizabeth Patterson at 5:31 p.m. on Tuesday, October 21, 2008, in the City
Council Chambers, City Hall, 250 East L Street, complete proceedings of which are
recorded on tape.

ROLL CALL:
Present: Council Members Hughes, loakimedes, Schwartzman, and Mayor Patterson

Absent: Vice Mayor Campbell

PLEDGE OF ALLEGIANCE:
Mayor Patterson led the pledge to the flag.

FUNDAMENTAL RIGHTS:

A plague stating the Fundamental Rights of each member of the public is posted at the
entrance to the Council Chambers per Section 4.04.030 of City of Benicia Ordinance No.
05-6 (Open Government Ordinance).

OPPORTUNITY FOR PUBLIC COMMENT:
WRITTEN:
None

PUBLIC COMMENT:
None

ANNOUNCEMENT OF CLOSED SESSION:
Heather McLaughlin, City Attomey, read the announcement of Closed Session.

CLOSED SESSION:

A, CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
Significant exposure to lifigation pursuant to subdivision (b) of Section
54956.9

Number of potential cases: 1 — Maingate Homeowners Association

B. CONFERENCE WITH LEGAL COUNSEL - EXISTING
LITIGATION (Subdivision (a) of Government Code Section 54956.9)
Name of cases: Hamiil v. City

C. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED
LITIGATION
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Significant exposure to litigation purseant to subdivision (b) of Section
54956.9

Number of potential cases: 1

ADJOURN TO CLOSED SESSION:
Mayor Patterson adjourned the meeting to Closed Session at 5:33 p.m.

RECONVENE OPEN SESSION:
Mayor Patterson reconvened the Open Session at 6:36 p.m.

INFORMATIONAL ITEMS:

Update on Priority Projects and Policy Issues:

Jim Erickson, City Manager, introduced the staff report. Due to time constraints, staff
would only review the projects that Council and the public would be most interested.
Staff reviewed a PowerPoint presentation (copy on file).

Commandant’s Residence Restoration: .

Council and Staff discussed the appropriated funds from the State, when the
Commandant’s Residence would be ready for use (with tenant improvements) —
sometime between March-June 2009.

Regional Transit Ferry Service to Downtown:
Council and Staff discussed when the workshops would be held to discuss the details of

the park/parking, and the allocation of the $3 million funding for the Regional Transit
Ferry Service to Downtown

State Park Road Bike/Pedestrian Bridge Project:
No comments.

Benicia Community Center:
Council and Staff discussed the current costs for the project (approximately $700,000),

and the current internal configuration of the building.

Climate Action Plan:
Council discussed the Cal Poly students joining the team.

BHS Traffic Signal Project:
No comments.

Library Basement Project:
Council and Staff discussed the current status of the project funds.

Policy Calendar;
Council and Staff discussed the current status of the discussions on the Cultural Arts

Commission, possible conflicts with various meetings scheduled on 11/18/08, pushing
the discussion on the Formula Business Regulations until January 2009, keeping the
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agenda light on 11/4/08 due to the Presidential Election being held that night, and
clarification on items designated as ‘nominated.’

ANNOUNCEMENTS:

Actions taken in Closed Session:

Heather McLaughlin, City Attorey stated that Council gave direction to Staff to settle
the Maingate claim and the Hamill lawsuit, and received information from Staffona
case.

ADJOURNMENT:
Mayor Patterson adjourned the special meeting at 6:58 p.m.
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MINUTES OF THE
REGULAR MEETING - CITY COUNCIL
OCTOBER 21, 2008

The regular meeting of the City Council of the City of Benicia was called to order by
Mayor Elizabeth Patterson at 7:02 p.m. on Tuesday, October 21, 2008 in the City Council
Chambers, City Hall, 250 East L Street, complete proceedings of which are recorded on
tape.

ROLL CALL:
Present: Council Members Hughes, loakimedes, Schwartzman, and Mayor Patterson
Absent: Vice Mayor Campbell

PLEDGE OF ALLEGIANCE:
Lisa Wolfe led the pledge to the flag.

FUNDAMENTAL RIGHTS:

A plague stating the Fundamental Rights of each member of the public is posted at the
entrance to the Council Chambers per Section 4.04.030 of City of Benicia Ordinance No.
05-6 (Open Government Ordinance).

ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS:
ANNOUNCEMENTS:

Actions taken in Closed Session:

Heather McLaughlin, City Attorney stated that Council gave direction to Staff to settle
the Maingate claim and the Hamill lawsuit, and received information from Staff on a
case.

Openings on Boards and Commissions:
» Sky Valley Open Space Committee:
One unexpired term to September 30, 2010
¢ Economic Development Board
One full term to July 31, 2012
+ Human Services & Arts Board
One unexpired term to July 31, 2009

Council and Staff discussed the appointment process, the joint interview process, the
independent evaluation process, and agendizing the appointment evaluation process for
discussion so that the public could participate.

Mayor’s Office Hours:
Mayor Patterson will maintain an open office every Monday (except holidays) in the

Mayor’s Office of City Hall from 6:00 p.m. to 7:00 p.m. No appointment is necessary.
Other meeting times may be scheduled through the City Hall office at 746-4210 or by

email acardwell@ci.benicia.ca.us.
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APPOINTMENTS:
None

PRESENTATIONS:

None

PROCLAMATIONS:

Recognition of Arbor Day and Tree City USA Qualification Event

PUBLIC COMMENT:

I.

Roger Straw — Mr. Straw lodged a formal objection to the agenda as presented, as it
was not in keeping with the record of the last Council meeting, as well as it was in
violation of Council’s Rules and Procedures. He discussed concerns regarding item
IX-A. He requested item IX-A, alternative #2, corresponding to resolutions #2 and #3
in the staff report be stricken from the agenda, and that when Council considers
staff’s recommendation to continue the item, that it amend the language of Staff’s
recommendation to make no reference at this time of further review of the defeated
project. Mr. Straw and Ms. Street submitted documents to Council for review (copy
on file.).

Ms. McLaughlin briefly discussed item IX-A. She stated that it was her belief that the
item was legally sufficient. Council could take any one of the items if it wanted to.
Council did not need to do a motion to reconsider.

Janice Adams, Superintendent, Benicia Unified School District (BUSD) -
Superintendent Adams stated that BUSD’s attorney submitted a letter to council
objecting to item IX-A (copy on file in City Attorney’s office). She discussed
BUSD’s concerns regarding the item being placed on the agenda. In the event the
item is continued, BUSD urged Council to reject the project.

Ms. McLaughlin discussed the motion that was made on the project at the last
meeting. Council did not vote reject the addendum. The motion that was made was to
adopt the addendum, and the motion failed. There was never a motion to reject the
addendum.

Superintendent Adams stated that it was BUSD’s understanding that the motion was
to deny the addendum.

Mr. Erickson clarified that there was not a motion to deny or reject the addendum.
There was a motion to approve, and that motion failed. Council has the benefit of any
of the options listed in the staff report.

Marilyn Bardet — Ms. Bardet discussed how Council requests for reconsiderations are
handled. She discussed the issue (via email) with Ms. McLaughlin.

Susan Street — Ms. Street inquired about Council’s understanding of the vote on the
resolution and the direction to staff to create a resolution to deny the addendum.
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ADOPTION OF AGENDA:

On motion of Council Member Schwartzman, seconded by Council Member Hughes, the
Agenda was adopted as presented, on roll call by the following vote:

Ayes:  Council Members Hughes, Ioakimedes, and Schwartzman

Noes:  Mayor Patterson

Absent: Vice Mayor Campbell

OPPORTUNITY FOR PUBLIC COMMENT:
WRITTEN:
Various items submitted (copies on file).

PUBLIC COMMENT:

1. Ann Hansen — Ms. Hansen discussed the Mayor’s Conference that was held at the
Benicia Historical Museum. She discussed the sandstone report that was completed
for the museum.

2. Phyllis Wika — Ms. Wika submitted various photographs (copies on file) of a portion
of sidewalk on Columbus Parkway that had overgrown vegetation that poses a safety
concern.

3. Mary Wika — Ms. Wika discussed a letter she received by Carquinez Companies
regarding a problem with a lift station near her business, her lawsuit regarding the
Rose Center project, and concerns regarding the sewer line and lift station with the
Rose Center Project. Staff will get back to Ms. Wika and report back to Councilin a
timely manner.

4. Karen Posey — Ms. Posey discussed various safety issues around the Rose Center
Project, and deaths and injuries that have occurred in the area.

5. Jeanine Seeds — Ms. Seeds discussed Ms. Wika’s husband’s expertise with sewer
lines, and concerns regarding decisions made by the City’s planning department,

6. Jon Van Landschoot — Mr. Van Landschoot discussed civic morals and civic morale,
proposed adult entertainment businesses in the City, and the upcoming special
Planning Commission meeting regarding the issue.

7. Kimble Goodman — Mr. Goodman discussed the Solano County Bike Plan. Council
discussed looking into putting that item on a future agenda.

CONSENT CALENDAR:
Council pulled items VII-A and VII-E.

On motion of Council Member Schwartzman, seconded by Council Member Hughes, the
Consent Calendar was adopted as amended, on roll call by the following vote:

Ayes:  Council Members Hughes, Ioakimedes, Schwartzman, and Mayor Patterson
Noes: None

Absent: Vice Mayor Campbell

RESOLUTION 08-109 - A RESOLUTION AMENDING THE CITY’S CONFLICT OF
INTEREST CODE

Council approved the denial of claim against the City by Karen Edwards.
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Council approved the denial of claim against the City by Bradley Smalley/State Farm
Insurance.

Approval to waive the reading of all ordinances introduced and adopted pursuant to this

agenda.
(END OF CONSENT CALENDAR)

Council took the following actions:

Approval of Minutes of October 7. 2008:
Mayor Patterson listed various minor corrections to the minutes.

Council discussed the action that was taken on item IX-A and the conversations leading
up to the vote on that item. Council requested the minutes be revised to include the
verbatim discussion on item IX-A from the point the motion was made by Vice Mayor
Campbell until the roll was called for that motion.

It was motioned by Council Member Schwartzman, seconded by Council Member
lIoakimedes, to continue the Minutes of October 7, 2008 to the next meeting with
suggested edits. Council approved continuing the minutes, on roll call by the following
vote:

Ayes:  Council Members Hughes, foakimedes, Schwartzman, and Mayor Patterson
Noes:  None

Absent: Vice Mayor Campbell

Award of architectural design/process consultant contract for a reuse study for
Commandant’s residence proiect:

Public Comment:

1. Belinda Smith — Ms. Smith stated that the Commandant’s Residence was a restaurant,
it is not that structure. The correct terminology is the Commanding Officer’s
Quarters, not residence. She would like to see the name changed to Commanding
Officer’s Quarters.

Staff will check to see what the correct name is and make sure the City uses the
correct title.

RESOLUTION 08-110 - A RESOLUTION ACCEPTING THE PROPOSAL FOR
REUSE STUDY SERVICES FOR THE COMMANDANT’S RESIDENCE PROJECT
AWARDING THE REUSE STUDY CONSULTANT CONTRACT TO CAREY AND
CQ. INC., OF SAN FRANCISCO, CALIFORNIA IN THE AMOUNT OF $24,935,
AND AUTHORIZING THE CITY MANAGER TO SIGN THE CONSULTANT
CONTRACT ON BEHALF OF THE CITY

On motion of Council Member Schwartzman, seconded by Council Member Hughes, the
above Resolution was adopted, on roll call by the following vote:
Ayes: Council Members Hughes, Ioakimedes, Schwartzman, and Mayor Patterson
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Noes: None
Absent: Vice Mayor Campbell

PUBLIC HEARINGS:

Lower Arsenal Mixed Use Specific Plan and EIR:

Jim Erickson, City Manager, suggested opening the public hearing, and continuing it,
because the findings for the certification of the EIR were not made available in the
agenda packet, nor were they available tonight. The findings are a critical part of the
review process. Since there would be two public hearings on this item, he requested the
public not repeat their comments at both hearings. The public hearing would be continued
to possibly 11/4, 11/18, or 12/2. Council discussed concerns about having the public
hearing on the same night as the Benicia Business Park Project. —

Charlie Knox, Community Development Director, reviewed the staff report.

Council and Staff discussed the recommended prohibition that would be in place until the
historic update was done, the possibility of property owners having a process of
assessment that could be approved by Planning, concerns regarding the confusing
scenarios listed in the staff report, form based zoning, and the City’s current zoning.

Adam Weinstein, Project Manager, LSA Associates, reviewed a PowerPoint presentation
titled ‘Lower Arsenal Mixed Use Specific Plan Final EIR’ (copy on file).

Council and Staff discussed the purpose of the Specific Plan, Program EIR, Specific Plan
EIR, the Department of Toxic Substance Control doing a detailed, comprehensive site
investigation, the site investigation and the health risk assessment done by the Army Corp
of Engineers, the feasibility study that will be done by the Army Corp of Engineers some
time in the future, the issue of property owners doing phase II soils investigations, and
Staff’s expectation that no one in the area in question would need to do another EIR.

Public Hearing Opened

Public Comment:

1. Mark Hajjar — Mr. Hajjar spoke in favor of the proposed Lower Arsenal Mixed Use
Specific Plan and EIR. Mr. Hajjar suggested various changes to the plan.

2. Marilyn Bardet — Ms. Bardet spoke in opposition to the proposed Lower Arsenal
Mixed Use Specific Plan and EIR. She discussed concerns regarding the EIR and
proposed plan. She submitted a letter detailing her concerns (copy on file).

3. Richard Bortolazzo — Mr. Bortolazzo discussed how long he has owned the property
in the Arsenal, how long it has taken the City to move forward with this issue, the fact
that there is a phase II on the Jefferson Ridge, the inappropriateness of the City asking
a private property owner to maintain a national district, the project he brought
forward in 2001, and the City’s need to recognize the need for some private
investment in the Arsenal.

4. Jim Triplett, Port of Benicia — Mr. Triplett spoke in opposition to the proposed Lower
Arsenal Mixed Use Specific Plan and EIR.
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5. Dana Dean - Ms. Dean spoke in opposition to the Lower Arsenal Mixed Use Specific
Plan and EIR. She spoke in favor of continuing this item to a future meeting.

6. Chris Howe — Mr. Howe spoke in favor of continuing this item until sometime in
January 2009.

7. Belinda Smith — Ms. Smith spoke in opposition to the proposed Lower Arsenal Mixed
Use Specific Plan and EIR.

8. Reed Robbins — Ms. Robbins spoke in opposition to the proposed Lower Arsenal
Mixed Use Specific Plan and EIR.

Mayor Patterson directed Staff that the process not be exhaustive. It should be somewhat
informative, additional conflict resolution approach, it would be useful to see the
alternatives to the 50+ year issue that was discussed earlier, it would be extremely useful
to have the minutes and the DVD of the Planning Commission, include maps in the
packet, as well as being displayed for the public, notify Council (via email) where they
can find all of the comments on the FEIR that have been submitted, she is looking
forward to the finding on the EIR for reasons not to select the environmentally superior
project pursuant to Government Resources Code 21000, and ensure all Council members
have a copy of the Conservation Plan.

All Council Members disclosed ex parte communications. Council encouraged the two
sides (residential and industrial) to work together, bringing this item back for discussion
on 11/18/08, or the first meeting in December, and using the second tier approach to
problem solving and conflict resolution.

Public Hearing Continued

Mayor Patterson called for a 5-minute break at 9:28 p.m.
The meeting resumed at 9:34 p.m.

ACTION ITEMS:

Benicia Business Park Rezoning, Master Plan Overlay, Vesting Tentative Map and
Addendum:

Mayor Patterson clarified the public comment process for this item. The public could
comment on the resolutions and the action that has been suggested by Staff.

Jim Erickson stated that the staff report was toward a continuance. Staff’s view is that the
field is somewhat open. Staff wants a continuance to have a process where the issues rise
up to a level of discussion. He envisioned a facilitated process in the next month, possibly
11/18/08. There are a few issues that we need to continue to work out. Some of them are
big. There might be some sort of resolution to those. The project has required a
tremendous amount of time, money, and effort. This project fulfills the vision of the
General Plan. The plan calls for light industrial in that area. His responsibility is to
consider the health of the environment and the economic stability of the City. The city’s
tax base is basically used up on existing services and contracts. He would like to create
the ability to maintain what the City has without tax increases and cutbacks. Before the
City goes back to the drawing board, it should look at what it has, what it agrees on, etc.
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Charlie Knox, Community Development Director, discussed the Statement of Overriding
Consideration, BAAQMI)’d low threshold, other industrial projects that don’t need a
Statement of Overriding Consideration, concerns regarding Robert Semple School, and
continuing the item so Council could work out the remaining issues.

Council Member Schwartzman stated that he was not ready to take a vote at the last
meeting. He discussed LEED certified industrial projects, and the economics of the
proposed project. He expressed support for continuing the item.

Council Member Hughes stated that he reviewed the DVD from the 10/7/08 Council
meeting. The failed motion (from 10/7/08) does not put any closure to the issue. He
discussed Council’s desire to see a project, the amount of time invested in this issue so
far, items in the addendum being beneficial to the community, and not wanting to take
the risk of taking all of that off of the table. He expressed support for continuing the item.

Public Comment:

1. Rosie Switzer, President, BUSD Board of Trustees — President Switzer read excerpts
from the letter BUSD’s legal counsel submitted to the City stating concerns regarding
this item (copy on file in City Attorney’s office).

2. Brian Harkins — Mr. Harkins discussed the problems with the City’s process. He
discussed BUSD’s elimination of bussing, reducing emissions, relocating the students
at Robert Semple back to the Mills site, and the need for leadership on the Council to
develop mitigation measures for projects.

3. Sue Johnson - Ms. Johnson discussed concerns regarding the itern being brought
back for discussion. She spoke in favor of rejecting the addendum and project.

4. Marilyn Bardet — Ms. Bardet discussed the lack of a resolution to deny, with findings.
She discussed her desire for the developer to bring forward a project that included all
of the things that were listed in the conditions of approval that are subject to CEQA,
that a CAP is not sufficient to oversee such a huge undertaking such as this, her
disappointment in City staff, and concerns about the air quality around Robert
Semple.

5. Roger Straw — Mr. Straw spoke in favor of continuing this item so it could be
discussed. Staff should bring back a legally prepared resolution to deny the project.

6. Susan Street - Ms. Street stated that she was speaking for Jane Van Der Werf. She
read a prepared statement. Ms. Street spoke in favor of a resolution denying the
project.

7. Jim Kushera — Mr. Kushera expressed concern about proper procedure. He spoke in
favor of a resolution denying the project.

8. Donald Dean — Mr. Dean discussed proper procedure for staff reports and Council
agendas. He spoke in favor of a resolution denying the project.

9. Jon Van Landschoot -~ Mr. Van Landschoot spoke in favor of a resolution denying the
project.

10. Greg Snyder — Mr. Snyder discussed the current state of the economy. He spoke in
favor of a resolution denying the project.
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Mayor Patterson discussed her concern with the process, the clear intent of the vote
(taken on 10/7/08), Staff’s competency, the remarkable civil process that has taken place,
expanding the City’s tax base, the future need to reduce green house gasses to 1990
levels, her anger over the process, the process diminishing Council’s authority, and the
need for the City to have sustainable economic development.

Mayor Patterson discussed the intent of the resolution to deny the addendum (the intent
was, as directed to Staff, to prepare a resolution to deny the project), the intention to have
the applicant be denied without prejudice, her attempt to reach some accord with Staff,
her understanding that there was a vote to deny the addendum ~ and that there would be a
subsequent vote to deny the project, her desire to sit down with developer to come up
with a site plan that reduces vehicle miles traveled and a development agreement, the
need to have a facilitated process, and the reasons the Addendum doesn’t work. She
expressed her desire to go forward and fulfill the intent of the vote (to deny the
addendum), adopt the resolution that Council still does not have, and then continue the
item beyond 11/18/08, and embrace the idea that the project be redesigned.

Council Member loakimedes disclosed ex parte communications. He discussed the need
for a developer agreement (to protect both sides), his refusal to choose between money
and public health, his frustration with the piece meal information Council has received,
not wanting to take action on this item until Vice Mayor Campbell is present, and the
need to figure out a way to make this work. He asked that if this is brought back for
discussion, that Staff give council latitude in talking about more than just denying the
project.

Council Member Hughes discussed Council’s ability to remain respectful of each other
during the process, and his belief after the vote taken on 10/7/08 that Council was still
going to have to come back and take action on this item - as failure of a motion was not a
formal action on Council’s part. He expressed support for continuing discussions, but not
for denying the project.

Mayor Patterson discussed her hope that a developer would form a parinership with
Seeno — one who understood what the City wanted. She would like to have a motion that
reaffirms the no vote on the addendum and make sure we have a resolution for action
denying the addendum on 11/18/08, recognizing that there may be continuation of the
project for a negotiated/facilitated conversation.

Council Members Schwartzman and Ioakimedes discussed whether or not there could be
a viable project and stay within the air quality threshold.

Council Member Schwartzman stated that he wanted to make a motion to deny the
project.

Staff and Council discussed the need to identify findings on the inadequacy of the
addendum and the denial of the project.
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Council Member Schwartzman made a motion to adopt the resolution rejecting the
addendum to the Benicia Business Park Final Environmental Impact Report (EIR),
proposed findings related to the project, Statement of Overriding Considerations, and the
Mitigation Monitoring and Reporting Program and denying the Vesting Tentative Map,
Master Plan Overlay, and rezoning for the Benicia Business Park Project.

Ms. McLaughlin clarified that Council needed majority action on the vote.

Mayor Patterson clarified that she supported a resolution to deny the Addendum,
continue the meeting to a future date, without taking action on the Vesting Tentative
Map, Master Plan, and rezoning.

Council Member Ioakimedes clarified that Mayor Patterson was suggesting Council deny
the Addendum, and Council Member Schwartzman was suggesting council deny the
project. He would prefer it if all Council Members were present for the vote.

Council discussed what would happen if there were a 2-2 vote. There needed to be a
majority vote.

Mayor Patterson suggested adopting a resolution rejecting the addendum to the Benicia
Business Park Final Environmental Impact Report (EIR), Statement of Overriding
Considerations, and the Mitigation Monitoring and Reporting Program.

Council Member Schwartzman retracted his motion, which was approved by Ms.
McLaughlin.

Council Member Schwartzman stated that he wanted to make a motion that Council not
take action on anything tonight, and continue the meeting to 11/18/08, keep the dialogue
open with the developer, get the community involved with the developer, and see if we
can hammer out those last details - they are big issues — maybe a development agreement
is or is not a part of it, maybe changing it to a grid pattern is or is not the answer, maybe a
dispersion of commercial throughout the project will or will not go, maybe not having
cul-de-sacs will or will not go, maybe we should or should not swap Mills with Robert
Semple, and maybe all of that should be on the table

On motion of Council Member Schwartzman, seconded by Council Member Hughes,
Council approved continuing the meeting to the 11/18/08 Council meeting, follow the
recommendation of the City Manager to have a facilitated discussion with the developer
to see if we can reach a final conclusion that will make the bulk of the community
comfortable, on roll call by the following vote:

Ayes:  Council Members Hughes, Joakimedes, Schwartzman, and Mayor Patterson
Noes: None

Absent: Vice Mayor Campbell
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On motion of Council Member Schwartzman, seconded by Mayor Patterson, at 11:27
p.m., Council approved hearing the remaining agenda items, on roll call by the following
vote:

Ayes:  Council Members Hughes, Joakimedes, Schwartzman, and Mayor Patterson
Noes: None

Absent: Vice Mayor Campbell

Introduction of an ordinance amending Title 8 (Health and Safety) of the Benicia

Municipal Code to add a new Chapter 8.46 (Foreclosed Properties):
Heather McLaughlin reviewed the Staff report.

Public Comment:
1. Rick Ernst — Mr. Ernst inquired about the proposed fines

Council and Staff discussed the issue of ‘failure to maintain’ as listed in the proposed
ordinance.

ORDINANCE 08- - AN ORDINANCE ADDING CHAPTER 8.46 (FORECLOSED

PROPERTIES) TO TITLE 8 (HEALTH AND SAFETY) OF THE BENICIA
MUNICIPAL CODE

On motion of Council Member Schwartzman, seconded by Council Member loakimedes,
Council approved the Introduction and First Reading of the above Ordinance, on roll call
by the following vote:

Ayes:  Council Members Hughes, Ioakimedes, Schwartzman, and Mayor Patterson
Noes: None

Absent: Vice Mayor Campbell

INFORMATIONAL ITEMS:
Reports from City Manager:
None

Council Member Committee Reports:

1. Mayor’s Committee Meeting - (Mayor Patterson) - Next Meeting Date: November
19, 2008

2. Association of Bay Area Governments (ABAG) - (Mayor Patterson & Vice Mayor
Campbell) - Next Meeting Date: October 24, 2008 — Fall General Assembly

3. Audit & Finance Committee - (Vice Mayor Campbell & Council Member
Schwartzman) - Next Meeting Date: November 7, 2008

4. League of California Cities - (Mayor Patterson & Council Member Schwartzman) -
Next Meeting Date: November 19, 2008 — Legislative Briefings

5. School Liaison Committee - (Council Members Ioakimedes & Hughes) - Next
Meeting Date: November 13, 2008

6. Sky Valley Open Space Committee — (Vice Mayor Campbell & Council Member
Ioakimedes) - Next Meeting Date: February 4, 2009
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7. Solano EDC Board of Directors - (Mayor Patterson & Council Member Ioakimedes) -
Next Meeting Date: December 11, 2008

8. Solano Transportation Authority (STA) - (Mayor Patterson & Council Member
Schwartzman) - Next Meeting Date: November 12, 2008 — Annual STA Awards
Ceremony

9. Solano Water Authority/Solano County Water Agency and Delta Committee -
(Mayor Patterson & Vice Mayor Campbell) - Next Meeting Date: November 13,
2008

10. Traffic, Pedestrian and Bicycle Safety Committee - (Vice Mayor Campbell & Council
Member Hughes) - Next Meeting Date: November 6, 2008

11. Tri-City and County Regional Parks and Open Space — (Vice Mayor Campbell &
Council Member Hughes) - Next Meeting Date: To be determined.

12. Valero Community Advisory Panel (CAP) - (Council Member Hughes) - Next
Meeting Date: To be determined.

13. Youth Action Task Force - (Council Members loakimedes & Schwartzman) - Next
Meeting Date: October 22, 2008

14. ABAG/CAL FED Task Force/Bay Area Water Forum - (Mayor Patterson) - Next
Meeting Date: November 24, 2008

COUNCIL MEMBER REPORTS:
None

ADJOURNMENT:
Mayor Patterson adjourned the meeting at 11:36 p.m.
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

CONSENT CALENDAR
DATE : October 15, 2008
TO : City Manager
FROM : Director of Public Works C)/‘j/
SUBJECT : STATE PARK ROAD BIKE/PEDESTRIAN BRIDGE PROJECT -~

APPROVAL OF AN ACCESS AND MAINTENANCE
AGREEMENT AND FUNDING ALLOCATION REQUEST

RECOMMENDATION:
Adopt the following:

1) A resolution approving a grant of easement and maintenance agreement with the State of
California for a trail connector from the State Park Road Bike/Pedestrian Bridge Project
to the Benicia State Recreation Area.

2) A resolution requesting the Metropolitan Transportation Commission allocate $271,000
in Transportation Development Act (TDA) Article 3 pedestrian/bicycle funding for fiscal
year 2008/2009 for the State park Road Bike/Pedestrian Bridge Project.

EXECUTIVE SUMMARY:

The State Park Road Bike/Pedestrian Bridge project links the Rose Drive/Columbus Parkway
area with the Benicia State Recreation Area. To accomplish this, an access and maintenance
agreement between the City and State is needed. Additionally, a portion of the project
expenditures is eligible for reimbursement from the Metropolitan Transportation Commission.
The estimated total cost of the project is $4,395,000 and is fully funded with various state,
federal and local funds.

STRATEGIC PLAN:
Relevant Strategic Plan Goals and Strategies:

o Goal 1.00: Protect Community and Environmental Health and Safety
> Strategy 1,10: Maintain air quality (top ten priority)
g Goal 4.00; Preserve and Enhance City Assets and Infrastructure
> Strategy 4.10: Provide a balanced street system to serve automobiles,
pedestrians, bicycles, and transit (G.P. Goal #2.20)

VII-B-1



> Strategy 4.20: Maintain and improve existing parks and recreation programs
» Strategy 4.30: Maintain and enhance Benicia’s historic character
» Strategy 4.40: Improve and maintain facilities and infrastructures

o Goal 5:00: Enhance Community Appearance
> Strategy 5.10: Promote quality design in new construction and remodeling
» Strategy 5.20: Enhance City gateways

The State Park Road Bike/Pedestrian Bridge project is included on the City Council’s list of Top
Ten Priorities.
BUDGET INFORMATION:

The proposed State Park Road Bike/Pedestrian Bridge Project budget is outlined below:

Revenues
Federal-Aid Funds:
Congestion Management and Air Quality Srant ... $671,000
Solano Transp. Authority Transp. For Liveable Communities $1.000.000
Total Federal Aid FUNAS ..vvoeceiieeiersensce e ss s s sessassssss s bnssasssnne $1,671,000
Non-Federal Matching Funds:
Transportation Development Act (TDA) Article 3 ..o $481,000
Traffic Mitigation FUNA ....voceeiiiiinc e st st arassssns $1,492,000
SF Bay Ridge Trail GEAnt.....ocecoieerinmimniiii et sasssasnn s $242,000
Delta CONSEIVANCY ZIANL..cvevueuerseeremssissiisiriesintesess s rrensbssss s sasssatsesresrsens abeetthsssssssens $60,000
PropOSIHON 1B oieoeieiiiiiisisisssisseasenssnsesssserteseastissnsesisenennenesssaennenssisgsssesnennssosnssssnassasiaase $449.000
TOAl LOCAL FUIAS ..evvvveeeeeeeeereeeseseiseeeasobaesseessssessessnssrsaseestasasesossasansestessssasesasnssnsses $2,724,000
TOLA] REVEDUES vvrersrnrercnsesesssessratsossssssssssnisssiressssssenassassesvasasan resssnreses $4,395,000
Estimated Expenditures
Engineering and Environmental ..o $757,000
CORSIrUCtion ENZINEETING ..oreuerereereirirniemsiiscsissmisesssesis st s sssssssssssssss s sssssens $437,000
CONSTIUCHON CONLNEENCY uvvrvrireserrerreersrmrsmcssseesirssessessasass s s sssssssssassassessasssebssssssssssaess $291,000
COMSETUCEION L essenaessasensssissessonsensansessznsssassessssgsssseseeasansazessonsusssssnssyssennssasseosanonsasnsnsassssgsags $2.910.000
Total Estimated EXpenditures .o eerimoencisisonaiscscs cerrevesesebesasossesessssisnsen $4,395,000
BACKGROUND:

Agcreement with the State of California Department of Parks and Recreation

The State Park Road Bike/Pedestrian Bridge Project will construct a 1,040-foot long
bicycle/pedestrian pathway along State Park Road over I-780, linking Columbus Parkway with
the Benicia State Recreation Area. A short, 44-foot-long trail connector is proposed to link the
new pathway to the existing trail system within the recreation area.
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Due to budget constraints, the State of California Department of Parks and Recreation is not able
to participate in the cost to construct or maintain this new trail section. Considering the size of
the trail segment relative to the scale and cost of the new bridge project, it is in the best interest
of the public to incorporate its construction with our project. A document entitled “Agreement
and Grant of Easement — Public Roadway” has been prepared that allows the City to construct
the trail connector and maintain it within the Benicia State Recreation Area and grants the City
an easement for this purpose. Staff recommends adoption of the resolution approving this
agreement to allow the project to proceed according to schedule.

Transportation Development Act (TDA) Article 3 Allocation Request

TDA Article 3 funds are derived from .25 cent of the 7.375 cent sales tax and are awarded on a
competitive basis to qualifying bicycle and pedestrian projects. The Metropolitan Transportation
Commission (MTC) allocates TDA Article 3 funds in Solano County based upon the
recommendation of the Solano Transportation Authority (STA). The STA is recommending the
City receive $271,000 in TDA Article 3 funds for the State Park Road Bike/Pedestrian Bridge
Project. To receive this funding and be eligible for reimbursement for expenditures incurred in
the 2008/2009 fiscal year, a resolution must be adopted requesting the MTC allocate the funding.
The adopted resolution will then be forwarded to STA for submission to MTC as part of a
countywide coordinated TDA Article 3 claim.

The City has been very successful obtaining TDA Article 3 funding in the past. To date,
$210,000 in TDA Article 3 funding has been spent to complete the preliminary engineering
phase of this project. In the future, City staff will continue to apply for grants and other non-
local, competitive funding sources for this project, which currently totals $2.5 million or 55% of
the total estimated project cost.

Attachments:
o Proposed Resolution: approving a grant of easement and maintenance agreement with the

State of California Department of Parks and Recreation
o Exhibit 1 — “Agreement and Grant of Easement -- Public Roadway”

0 Proposed Resolution: requesting the Metropolitan Transportation Commission allocate
$271,000 in Transportation Development Act (TDA) Article 3 funding for the State Park
Road Bike/Pedestrian Bridge Project.

o Attachments A and B
o Location Map: Bike/Pedestrian Trail Connector
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Resolution Approving a Grant of
Easement and Maintenance Agreement
with the State of California Department

of Parks and Recreation
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RESCOLUTION NO. 08-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA APPROVING
A GRANT OF EASEMENT AND MAINTENANCE AGREEMENT WITH THE STATE
OF CALIFORNIA FOR A TRAIL CONNECTOR FROM THE STATE PARK ROAD
BIKE/PEDESTRIAN BRIDGE PROJECT TO THE BENICIA STATE RECREATION

AREA

WHEREAS, the State Park Road Bike/Pedestrian Bridge Project will construct a 1,040
foot long bicycle/pedestrian pathway alongside State Park Road over 1-780, linking Columbus
Parkway with the Benicia State Recreation Area; and

WHEREAS, as part of this project a 44-foot-long trail connector will be constructed
within the Benicia State Recreation Area linking the new pathway to the existing trail system;
and

WHEREAS, the State of California Department of Parks and Recreation, citing budget
constraints, is unable to participate in the construction or maintenance cost of said trail
connector; and

WHEREAS, a document entitled “Agreement and Grant of Easement — Public
Roadway,” attached as Exhibit 1, grants an access and maintenance easement to the City for the
trail connector; and

WHEREAS, execution of this agreement is a necessary step to complete the right-of-
way phase of the project, which must occur in a timely manner so as to not jeopardize the
approximately $1.7 million in federal-aid grant funding.

NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of
Benicia hereby approves the “Agreement and Grant of Easement Public Roadway” with the
State of California Department of Parks and Recreation and authorizes the City Manager to sign
the agreement on behalf of the City, subject to approval by the City Attorney.

BE IT FURTHER RESOLVED that the City Clerk is hereby directed to file a certified
copy of this resolution and fully-executed agreement with the Solano County Recorder.

sk o s
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On motion of Council Member , seconded by Council Member , the
above Resolution was introduced and passed by the City Council of the City of Benicia ata
regular meeting of said Council held on the 4% day of November, 2008, and adopted by the
following vote:

Ayes:
Noes:

Absent:

Elizabeth Patterson, Mayor

Attest:

Lisa Wolfe, City Clerk
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EXHIBIT 1

WHEN RECORDED MAIL. TO

[ 1
City of Benicia
250 East L Street
] Benicia, CA 94510 |
SPACE ABOVE THIS LINE FOR RECORDER'S USE
AGREEMENT AND GRANT OF EASEMENT Agency: Department of Parks and Recreation
PUBLIC ROADWAY Project: State Park Road Bicycle/Pedestrian

Bridge
Flie; Park unit- year-00x [3}

Assessor Parcel No.:  0079-020-140, Solano County

For valuable consideration, this AGREEMENT AND GRANT OF EASEMENT is made and entered into by and
between the STATE OF CALIFORNIA, acting by and through the DEPARTMENT OF PARKS AND RECREATION
hereinafter called State, and the City of Benicia, a municipal corporation, hereinafter called Grantee.

State, pursuant to the provisions of Public Resources Code Section 5012 hereby granis unto Grantee, its
successors and assigns forever beginning on the date of recordation of this instrument, an easement fo locate,
relocate, construct, reconstruct, alter, use, maintain, inspect, repair and remove public roadway deemed
necessary therefor by Grantee, over, on, under and across that certain real property situated in the City of Benicia,
County of Solano, State of Cafifornia, as descriped in the attached Exhibit "A", consisting of three (3) pages, and
by this reference made a part hereof.

THE PROVISIONS ON THE FOLLOWING TWO (2) PAGES HEREOF CONSTITUTE A PART OF THIS

AGREEMENT
Dated GRANTEE: City of Benicia
GRANTOR:
STATE OF CALIFORNIA
Department of Parks and Recreation
{notarized signature) (notarized signature)
By
By Name:
Name: Stephen R. Lehman, Deputy Director Title:

Title:  Acquisition and Development

| hereby certify that all conditions for exemption have been complied with and this document is exempt
from the Department of General Services approval.

By:
Name: Stephen R. Lehman, Deputy Director
Title: Acquisition and Development
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Page 2
PROVIDED, this Grant of Easement is subject to the following terms and conditions:

1. This Grant is subject to existing contracts, leases, licenses, easements, encumbrances, and claims which
may affect said real property and the use of the word "Grant" herein shall not be construed as a covenant
against the existence of any thereof.

2. Grantee waives all claims against State, its officers, agents, and employees for loss or damage caused by,
arising out of, or in any way connected with the exercise of this Easement, and Grantee agrees to protect,
save harmless, indemnify, and defend State, its officers, agents and employees, from any and all loss,
damage or liabliity, including, without limitation, all legal fees, expert witness or consultant fees and
expenses related to the response to, setflement of, or defense of any claims or liability, which may be
suffered or incurred by State, its officers, agents and employees caused by, arising out of, or in any way
connected with exercise by Grantee of the rights hereby granted, except those arising out of the sole
negligence of State. Grantee will, further, cause such indemnification and waiver of claims in favor of the
State to be inserted in each contract for the provision of services which will cause the exercise of the rights
granted herein by such contractors.

3. State reserves the right to use said real property in any manner, provided such use does not unreasonably
interfere with Grantee's rights hereunder.

4. State reserves the right to require Grantee, at State expense, to remove and relocate all improvements
placed by Grantee upon said real property, upon determination by State that the same interfere with future
development of State's property. Within 180 days after State's written notice and demand for removal and
relocation of the improvements, Grantee shall remove and refocate the improvements to a feasible location
on the property of State, as designated by State, and State shall furnish Grantee with an easement in such
new location, on the same terms and conditions as herein stated, all without cost to Grantee, and Grantee
hereupon shall reconvey to State the easement herein granted.

5 This Easement shall terminate in the event Grantee fails for a continuous period of 18 months to use this
Easement for the purposes herein granted. Upon such termination, Grantee shaill forthwith upon service of
written demand, deliver to State a quitclaim deed, to its right, title and interest hereunder, and shall, on
State request, without cost o State, and within 90 days from written demand by State, remove all property
piaced by or for Grantee upon said real property and restore said premises as nearly as possible to the
same condition they were in prior to the execution of this Easement. In the event Grantee should fail to
restore the premises in accordance with such request, State may do so at the risk of Grantee, and all costs
of stich removal and restoration shall be paid by Grantee upon demand.

8. Grantee understands that said Easement is within the Bencia State Recreation Area, a state park, and
Grantee agrees to abide by certain regulations and restrictions concerning Grantee's accass to said
Easement:

a. Exceptin the case of emergencies, prior to any entry upon said jand for any of the purposes herein
set forth, Grantee shall notify State by written or cral notice to the authorities in charge of said park.

b. Grantee shall restrict trave! to such roads or routes within said park as said authorities in charge may
reasonably designate.

c. Use of said roads or routes by Grantee shall be restricted to that use reasonably necessary in
connection with the construction, operation, maintenance and repair of said PUBLIC ROCADWAY.

d. Grantee shall not consent to the use of any of said roads or routes by members of the public without
approval of State.
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7. In making any excavation on said property of State, Grantee shall make all excavation activities availabie
to the State archaeologist for observation and monitoring. During excavation the State archaeological
monitor may observe and report fo the State on all excavation. Staie archaeoiogical monitor shall be
empowered to stop construction activities in the avent the monitor determines that significant cultural
resource values are being disturbed. In the event that significant cultural resource values are being
disturbed, all work within thirty feet (30’) of the find shall be immediately halted.

Should Grantee or its contractors find any cultural or historical resources in the absence of a State
archaeologist, Grantee covenants to halt all work within thirty feet (30"} of the find and immediately notify
the State Park Archaeologist of State Park Ranger. Grantee further covenants that work shall not resume
in the area of the find until authorized by the State Park Archaeoiogist. Should human bone or bones of
guestionable appearance be disturbed during excavation, Grantee agees to halt ALL excavation until the
County Coroner and a representative of the local Native American community have examined the remains
and determined redisposition. The archaeological conditions shall comply with State Parks directives,
public Resources Code §5024 and §5097 which outlines procedures should Native American remains be
found. Work shall not resume in the area of the find untif authorized by the State Park Archaeologist.

The contractor shall provide a work shedule fo State so that the State archaeological monitor can arrange
to be on site on the necessary days; Grantee agrees fo include the State archaeologist in any
preconstruction meetings with the prime or subcontractors. The archaeologist should be provided at least

two weeks advanced notice of the siart date.

8. This Agreement and Grant of Easement will be governed and construed by the laws of the State of
California.

9. Ifany party brings an action to enforce or interpret the terms of this Agreement and Grant of Easement or
to delare rights under this Agreement and Grant of Easement, including any action in bankruptey court,
and fogether with the appeal of any such action, the prevaifing parly will be entitled to its reasonable
attorneys' fees and costs as fixed by the court.

OPTIONAL PROVISIONS:
The rights conveyed by this non-exclusive easement are as follows:

A, Tolayout, mark, construct, maintain, and repair a multi-purpose, non-motorized path within the

easement;
B. To make minor topographical changes within the Easement for the necessity and convenience of

constructing the path,

C. To establish and maintain appropriate signage and striping within the Easement marking the path and
providing directions or other appropriate information in connection with the path;

The obligations conveyed are as follows:

A. City shall maintain the path.
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' Exhibif *A”
LEGAL DESCRIPTION

A NON-EXCLUSIVE PUBLIC PEDESTRIAN AND BIKE PATH EASEMENT OVER ALL
THAT REAL PROPERTY IN THE CITY OF BENICIA, COUNTY OF SOLANO, STATE OF
CALIFORNIA, DESCRIBED AS FOLLOWS:

PUBLIC PEDESTRIAN AND BIKE PATH EASEMENT

A portion of the Parcel of land described in the Deed from Antonio Lavezzo to State of
California, dated January 11, 1957, recorded in Book 928 of Official Records at page 693,
Solano County Recorders Office, more particularly described as: .

Beginning at the northwesterly most corner of above described Parcel of land; being a point on
the southwesterly right of way of Interstate 780; thence departing from said right-of-way along
the westerly line of said parcel South 25°50°00” West 28.94 feet; thence South 33°20°00” West
433.96 feet to a point on the southerly boundary of the land described in the Quitclaim Deed
from Solano County to the City of Benicia, recorded April 4, 2008 as Document Number
200800027230, Solano County Records Office, being a point on a curve concave to the northeast
whose radial bears North 61°55°13” Bast with a radius 450.00 feet; thence southerly along said
curve 106.41 feet through a central angle of 13°32°52% to the TRUE POINT OF BEGINNING of
this Public Pathway & Access Easement; thence continuing southeasterly along said curve 42.34
feet through a central angle of 5°23°28” to the beginning of a curve concave to the west whose
radial bears South 83°26°19” West with a radius of 152.00 feet; thence southerly along said
curve 35.94 feet through a central angle of 13°32°44™; thence South 6°59°04” West 13.80 feet;
thence North 50°54°49” West 25.97 feet to the beginning of a curve concave to the west whose
radial bears North 83°00°56” West having a radins of 130.00 feet; thence northerly long said
curve 53.72 feet through a central angle of 23°40°38”; thence North 16°41°35” West 10.76 feet
to the True Point of Beginning. .

Containing 1,220.53 square feet, more or less.

See Plat Map Sheets 1 & 2, attached hereto and made a part hereof.
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Resolution Requesting the Metropolitan
Transportation Commission allocate
$271,000 in Transportation Development
Act Article 3 Funding for the State Park
Road Bike/Pedestrian Bridge Project

VII-B-13



RESOLUTION NO. 08-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA
REQUESTING THE METROPOLITAN TRANSPORTATION COMMISSION
ALLOCATE $271,000 IN TRANSPORTATION DEVELOPMENT ACT ARTICLE 3
PEDESTRIAN/BICYCLE FUNDING FOR THE STATE PARK ROAD
BIKE/PEDESTRIAN BRIDGE PROJECT FOR FISCAL YEAR 2008/2009

WHEREAS, Article 3 of the Transportation Development Act (TDA), Public Utilities
Code (PUC) Section 99200 et seq., authorizes the submission of claims to a regional
transportation planning agency for the funding of projects exclusively for the benefit and/or use
of pedestrians and bicyclists; and

WHEREAS, the Metropolitan Transportation Commission (MTC), as the regional
transportation planning agency for the San Francisco Bay region, has adopted MTC Resolution
No. 875, Revised, entitled “Transportation Development Act, Article 3, Pedestrian/Bicycle
Projects,” which delineates procedures and criteria for submission of requests for the allocation
of “TDA Article 3” funding; and

WHEREAS, MTC Resolution No. 875, revised, requires that requests for the allocation
of TDA Article 3 funding be submitted as part of a single, countywide coordinated claim from
each county in the San Francisco Bay region; and

WHEREAS, the City of Benicia desires to submit a request to MTC for the allocation of
TDA Article 3 funds to support the projects described in Attachment B to this resolution, which
are for the exclusive benefit and/or use of pedestrians and/or bicyclists.

NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of
Benicia declares it is eligible to request an allocation of TDA Article 3 funds, pursuant to Section
99234 of the Public Utilities Code.

BE IT FURTHER RESOLVED by the City Council of the City of Benicia that there is
no pending or threatened litigation that might adversely affect the project or projects described in
Attachment B to this Resolution, or that might impair the ability of the City of Benicia to carry
out the project.

BE IT FURTHER RESOLVED the City Council of the City of Benicia attests to the
accuracy of and approves the statements in Attachment A to this resolution.

BE IT FURTHER RESOLVED by the City Council of the City of Benicia that a
certified copy of this Resolution and its attachments, including any minor modifications required,
and any accompanying supporting materials shall be forwarded by the Director of Public Works
to the Solano Transportation Authority for submission to MTC as part of the countywide
coordinated TDA Article 3 claim.

L3 S
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On motion of Council Member , seconded by Council Member
, the above Resolution was introduced and passed by the City Councﬂ of the City of Beniciaata
regular meeting of sald Council held on the 4™ day of November, 2008, and adopted by the

following vote:
Ayes:

Noes:

Absent:

Elizabeth Patterson, Mayor
Attest:

Lisa Wolfe, City Clerk
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ATTACHMENT A

Findings

1.

10.

11.

That the City of Benicia is not legally impeded from submitting a request to the Metropolitan
Transportation Commission for the allocation of Transportation Development Act (TDA)
Article 3 funds, nor is the City of Benicia legally impeded from undertaking the project(s)
described in “Attachment B> of this Resolution.

That the City of Benicia has committed adequate staffing resources to complete the project(s)
described on Attachment B.

A review of the project(s) described in Attachment B has resulted in the consideration of all
pertinent matters, including those related to environmental and right-of-way permits and
clearances, attendant to the successful completion of the project(s).

Issues attendant o securing environmental and right-of-way permits and clearances for the
projects described in Attachment B have been reviewed and will be concluded in a manner
and on a schedule that will not jeopardize the deadline for the use of the TDA funds being re-
quested.

That the project(s) described in Attachment B comply with the requirements of the California
Environmental Quality Act (CEQA, Public Resources Code Sections 21000 et seq.).

That as portrayed in the budgetary description(s) of the project(s) in Attachment B, the
sources of funding other than TDA are assured and adequate for completion of the project(s).

That the project(s) described in Attachment B are for capital construction and/or design engi-
neering; and/or for the maintenance of a Class I bikeway which is closed to motorized traffic;
and/or for the purposes of restriping Class I bicycle lanes; and/or for the development or
support of a bicycle safety education program; and/or for the development of 2 comprehen-
sive bicycle and/or pedestrian facilities plan, and an allocation of TDA Article 3 funding for
such a plan has not been received by the City of Benicia within the prior five fiscal years.

That the project(s) described in Attachment B which are bicycle projects have been
included in a detailed bicycle circulation element included in an adopted general plan,
or included in an adopted comprehensive bikeway plan (such as outlined in Section
2377 of the California Bikeways Act, Streets and Highways Code section 2370 et seq.).

That any project described in Attachment B that is a “Class I Bikeway,” meets the mandatory
minimum safety design criteria published in Chapter 1000 of the California Highway Design
Manual.

That the project(s) described in Attachment B are ready to commence implementation during
the fiscal year of the requested allocation.

That the City of Benicia agrees to maintain, or provide for the maintenance of, the project(s)
and facilities described in Attachment B, for the benefit of and use by the public.

VII-B-16



ATTACHMENT B
TDA Article 3 Project Application Form

Fiscal Year of this Claim: 2008/2009 Applicant: City of Benicia
Contact Person: Michael Throne, City Engineer

Mailing Address: 250 Bast L Street, Benicia 84510

E-Mail Address: Michael.Throne@ci.benicia.ca.us Telephone: 707 746-4240

Secondary Contact (in eventof ~ Mike Roberts, Senior Civil Engineer
primary not available):

E-Mail Address: mroberts@ci.benicia.ca.us Telephone: 707 746~4240

Short Title Description of Project:  State Park Road Bike/Pedestrian Bridge

Amount of Claim: $271,000

Functional Description of Project.

Construct a Class I bicycle, pedestrian and equestrian bridge, and path
facility alongside State Park Road from Rose Center over Interstate 780
intoc the Benicia State Recreation Area.

Financial Plan:

List the project elements for which TDA funding is being requested (e.g., planning, environmenta!, engineering, right-of-
way, construction, construction management, contingency). Use the table below to show the project budget. Include
prior and proposed future funding of the project. If the project is a segment of a larger project, include prior and
proposed funding sources for the other segments (make certain the use of the currently requested funding is made
clear in the “Project Elements® section befow, and include any ofher clarifying information on the next page).

Project Elements: Construction and Construction Administration from March
1, 2009 through June 30, 2010

Funding Source | _Ali Prior FYs Application FY Next FY Following FYs Totals
TDA Aricle 3 210 271 481
list &t cther sources:
1. CMAQ 571 671
2.8TATLC 1,000 1,000
3. Bay Trail 242 242
4, Delta Trail 60 60
5, Prop 1B 449 1,492
3. Local 546 945 853
4, TBD

Totals 1,205 3,180 4,395

Amounts shown in thousands of dollars

CEQA) been evidenced by the dated stamping of the document by the county clerk or county recorder? (if "NG”

Project Eligibility: YES?INO?

A Has the project been approved by the claimant's governing body? (If "NO," on the next page provide the Yes
approximate date approval is anticipated).

B. Has this project previously received TDA Article 3 funding? If "YES,” provide an explanation on the next .
page. Project previously received allocations totaling $210,000. ©s

C. For “bikeways,” does the project meet Caltrans minimum safety design criteria pursuant to Chapter 1000 of Yes
the California Highway Design Manual?

D. Has the project been reviewed by a Bicycle Advisory Committee? (if "NO,” provide an expianation on the Yes
next page).

E. Has the public availability of the environmental compliance documentation for the project (pursuant fo Yes

VII-B-17




provide and explanation on the next page; and note that MTC cannot allccate funds to a project which lacks
environmental clearance). CEQA cleared August 2002

Will the project be completed within the three fiscal year time period (including the fiscal ysar of funding)

after which the allocation expires? Enter the anticipated completion date of project (month and year) 6-2010 Yes

Have provisions been made by the claimant to maintaln the project or facility, or has the claimant arranged
for such maintenance by another agency? (if an agency other than the Claimant is to maintain the facility Yes
provide ifs name:) Freeway agreement with Caltrans District 04
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Location Map: Benicia State Park
Bike/Pedestrian Trail Connector
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

CONSENT CALENDAR
DATE : October 20, 2008
TO : City Manager
FROM : Director of Public Works

SUBJECT : PURCHASE OF THREE REPLACEMENT BLOWERS FOR THE
WASTEWATER TREATMENT PLANT

RECOMMENDATION:

Adopt a resolution authorizing the purchase of three replacement Neuros turbo blowers for the
Wastewater Treatment Plant from APG-Neuros Inc. in the amount of $265,341.81.

EXECUTIVE SUMMARY:

This action authorizes the purchase of three high-energy efficient blowers for the Wastewater
Treatment Plant to replace the existing, energy inefficient blowers. The total cost of the three
blowers is $265,341.81 and sufficient funds are available in the Wastewater Enterprise Fund.
However, the City qualifies for an incentive program that is currently available through PG&E
that will provide a minimum rebate of $31,113, up to a maxinum of $62,510, which, in essence,
would cover up to a quarter of the cost.

STRATEGIC PLAN:

o Goal 1.00: Protect Community and Environmental Health and Safety
> Strategy 1.10: Maintain air quality (Top Ten Priority)

a  Goal 4.00: Preserve and Enhance City Assets and Infrastructure
> Strategy 4.40: Improve and maintain facilities and infrastructures

This action authorizes the purchase of replacement equipment for the Wastewater Treatment
Plant. The new equipment will be high energy efficient, will meet the City’s operational needs
and will reduce greenhouse gases.

BUDGET INFORMATION:

The total cost of the three blowers is $265,341.81. However, the City qualifies for an incentive
program that will provide a minimum rebate of $31,113, up to a maximum of $62,510, which, in
essence, would cover up to a quarter of the cost. Sufficient funds are available in Account No.
516-8357-9960 (Wastewater System Replacement.)
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SUMMARY:

The aeration system at the City’s Wastewater Treatment Plant (WWTP) provides oxygen to
microorganisms that breakdown the wastewater. The aeration system consists of three 125 hp
blowers that are not energy efficient and are the biggest energy consumers, by far, of all the
equipment at the WWTP. One or two blowers are in operation 24 hours a day, 7 days a week
with a third serving as a back up. One blower is broken, which means there is no back up at this
time. And the other two blowers are nearing the end of their useful life.

APG-Neuros Inc. manufactures a high efficiency 75 hp variable speed centrifugal turbo blower
that will meet the needs of the WWTP. Due to advanced design technology, the Neuros blowers
are the most efficient among the same class of blowers. The impeller is very efficient as Neuros
designed it based on their over ten years® experience in aeronautical and industrial compressor
development. The high-speed motor is cooled by blower suction air, so no additional fan for
motor cooling is necessary (no additional power consumption.) The blowers are oil-free, thus
eliminating the need to change oils or liquids. Further, they have much lower noise and vibration
level, which provides for a more comfortable working environment.

This purchase qualifies for the Ecos Air Compressed Air Program that is currently available.
Ecos Air is under contract with PG&E to offer incentives to agencies that purchase compressed
air systems that save energy. The financial incentive is $0.10/kilowatt hour (kWh) per kWh
saved. Ecos Air conducts verification monitoring to confirm the purchase is a benefit. They fill
out all the necessary paperwork on the agency’s behalf and file for the PG&E rebate, all at no
cost to the agency.

APG-Neuros sent one blower to the WWTP for a free 30-day trial. During the trial period,
WWTP staff determined that the Neuros blower meets their operational needs and Ecos Air
determined that the City qualifies for the incentive program. Ecos Air monitored the energy
usage of the new, trial blower and the existing blowers for one week. Ecos Air determined that
the City would recognize energy savings of up to 625,100 kWh/year, which would save up to
$54,772/year. This would cut the aeration system’s energy usage and cost by more than halfl
Based on the energy savings stated above, the incentive of $0.10/kWh translates into a rebate of
up to $62,510, which, in essence, would cover up to a quarter of the cost of the three blowers.

With these new blowers, the City will realize substantial energy savings, thereby reducing
greenhouse gas emissions. One Neuros blower will reduce the City’s greenhouse gas emissions
by 124.6 metric tons of carbon dioxide equivalents. When two of the new blowers are running
simultaneously, the City will save 249.2 metric tons of carbon dioxide equivalents. One blower
is equivalent to taking 22.8 passenger cars off the road for one year and two blowers are equal to
45.6,

City staff contacted two references and both agencies highly recommended the Neuros blowers.
Ecos Air confirmed with a third agency that they are satisfied with the blower performance as
well. These high efficiency blowers are energy efficient, which will help the City reduce its
greenhouse gas emissions. Further, now is an opportune time to purchase these blowers due to
the PG&E incentive that is currently available.
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APG-Neuros Inc. is the only manufacturer of Neuros Turbo Blowers in North America; therefore
this is a sole source purchase. No other brand or manufacturer makes a comparable blower as
APG-Neuros uses advanced design technology to make their blowers the most efficient among
the same class of blowers. In accordance with Benicia Municipal Code Section 3.08.090C, City
staff does not need to follow bid procedures when the commodity can only be obtained via sole
source procurement. Staff, therefore, recommends purchasing three Neuros Turbo blowers for
the Wastewater Treatment Plant from APG-Neuros Inc. in the amount of $265,341.81.

ce: City Attorney
Assistant Director of Public Works
Wastewater Treatment Plant Superintendent

Attachment:
o Proposed Resolution
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PROPOSED RESOLUTION
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RESOLUTION NO. 08-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA
AUTHORIZING THE PURCHASE OF THREE REPLACEMENT NEUROS TURBO
BLOWERS FOR THE WASTEWATER TREATMENT PLANT FROM APG-NEUROS
INC. IN THE AMOUNT OF $265,341.81

WHEREAS, one of the existing blowers at the Wastewater Treatment Plant is broken
and the other two are nearing the end of their useful life; and

WHEREAS, now is an opportune time to purchase replacement blowers as the City
qualifies for an incentive program that is currently available through PG&E that will provide a
minimum rebate of $31,113, up to a maximum of $62,510, which, in essence, would cover up to
a quarter of the cost; and

WHEREAS, no other brand or manufacturer makes a comparable blower as APG-
Neuros uses advanced design technology to make their blowers the most efficient among the
same class of blowers; and

WHEREAS, APG-Neuros Inc. is the only manufacturer in North America for Nearos
Turbo blowers; therefore, this purchase must be sole-sourced; and

WHEREAS, in accordance with Benicia Municipal Code Section 3.08.090C, City staff
does not need to follow bid procedures when the commodity can only be obtained via sole source
procurement.

NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of
Benicia approves the sole source purchase of three replacement Neuros Turbo blowers for the
Wastewater Treatment Plant from APG-Neuros Inc. in the amount of $265,341.81.

ok o ok

On motion of Council Member , seconded by Council Member
, the above Resolution was introduced and passed by the City Council of the City of Benicia at a
regular meeting of said Council held on the 4™ day of November, 2008, and adopted by the
following vote:

Ayes:
Noes:

Absent:

Elizabeth Patterson, Mayor
ATTEST:

Lisa Wolfe, City Clerk
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

CONSENT CALENDAR
DATE : October 22, 2008
TO : City Manager
FROM : Director of Parks & Community Service
SUBJECT APPROVAL OF CHANGE ORDER AND FUND TRANSFER TO

THE COMMANDING OFFICER’S QUARTERS
REHABITITATION PROJECT

RECOMMENDATION:

Adopt a resolution authorizing the Director of Parks & Community Service to execute, on behalf
of the City, contract change orders with Pacific Coast Reconstruction & Building Inc. for the
Commanding Officer’s Quarters Rehabilitation project, affirming staff-authorized modification
costs, appropriating $103,270 from the project contingency for this project and transferring
$100,000 from City Hall Non-Structural Improvements Project Facility Maintenance fund to the
Commandant’s Rehabilitation Project fund.

EXECUTIVE SUMMARY:

The Commanding Officer’s Quarters Rehabilitation project is under construction and moving
ahead of schedule. Presently, the contractor has an estimated completion date of March 2009,

In September the City Council approved and affirmed $156,772 of additional expenditures. An
additional $103,270 allocation from the contingency fund is necessary to address those issues
listed in exhibit “A” of the proposed resolution, which include unforeseen structural issues
discovered during construction.

These appropriations will leave a contingency fund balance of only $42,260. As a result, it is
staff’s assessment that additional funding will be needed to resolve future unforeseen matters.
Therefore, staff is requesting an appropriation of $100,000 from City Hall Non-Structural
Improvements Project Facility Maintenance fund to be transferred to the Commanding Officer’s
Quarters Rehabilitation Project.

STRATEGIC PLAN:

Relevant Strategic Plan Goals and Strategies:

o Goal 4.00: Preserve and Enhance City Assets and Infrastructure

» Strategy 4.30: Maintain and enhance Benicia’s historic character

VI1I-D-1



0 Goal 5.00: Enhance Community Appearance
3 Strategy 5.10: Promote quality design in new construction and remodeling
o Goal 9.00: Promote Arts, Culture, Continuous Learning and Historic Preservation

» Strategy 9.20: Maintain and enhance Benicia’s historic character

BUDGET INFORMATION:

The Commanding Officer’s Quarters Rehabilitation project (Account No. 047-9020-9255) has
the following FY 2008/2009 budget:

Project Budget

FY 2008/2009 Adopted BUdZEL.....ccoeiiriririiciiricieeceree ettt e esaa e e $2,914,687
Prior Year Carryover from FY 2007/08. ..o $10,834
PrOJECt CONLINEEIICY tvevreiirrreiirivereeserrereeser et esaeesressessressessessessnessessesreessbnesanesbenersnserses $291,468
Additional Project Contingency Requested (3.4% InCIEase) .ovevriinverirorvineeieenerssnsoreninnns $100,000
Total Project Budget..cuimmiinmnmisooi. seerisrstensasiesssast e aaasreranen $3,316,989

A summary of the construction expenditures is outlined below:

Project Expenditures

Construction COMIACT ......viveieeriereeeerereesreseerressae e seeraeessesseessesesssesranssnessessressressssssssenses $2,914,687
Project-related expenditures (Hazmat, PG&E, engineering, affirmed 9/2/08)................ $19,691
Contract change order (approved at 9/2/08 City Council meeting) ......coccevcreeencencenennenn. $137,081
Proposed change order (See exhibit A, List 1) .o $42,266
Modification Work (see exhibit A, LISt 2).ciioiimmmimimiiiimiiinneesmiesneesseen $61,004
Total Contingency Expenditures (as 0f 9/2/08) .coivviviiviiiincinimiie e $156,772
Total Contingency Expenditures with pending approval..........c.cooiiiiiin . $260,042
Total Contingency Fund Balance (with carryover added)............c...ooviiiiiiinn. $42,260
Total Contingency Fund Balance (with $100,000 fund transfer)........c.coooinanenn $142,260

BACKGROUND:

On May 20, 2008, the Benicia City Council awarded Pacific Coast Reconstruction Building Inc.
a contract for the Commanding Officer’s Quarters Rehabilitation project.

To remain on schedule, it is recommended that Council approve the contract changes shown on
Exhibit A. List 1 from Exhibit A details fifteen changes needed to be performed by the
contractor, including such things as excavation of additional heavy rock for the elevator vault,
brick infill, finishes to conceal fire sprinkler system, and additional support beams.

List 2 details a modification that staff deemed necessary to satisfactorily complete the project.
Additional testing was required for structural anchors and welds on structural steel. Services
were also needed to replace existing sewer lines, that had failed in multiple locations.
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With these changes, a balance of $42,260 will remain in the contingency fund. Unfortunately, -
staff is aware that before the project is completed it will be necessary to install in new water
meter at of a cost of approximately $36,000. Furthermore, staff anticipates, because of the
historic nature of the building, that additional funds will be necessary to address other unforeseen
issues. For these reasons, staff is requesting an additional $100,000 be transferred to the
project’s contingency fund. These funds would be transferred from an account originally
dedicated for improvements at City Hall, primarily window replacement. Should the balance of
the contingency not be expended staff is recommending installation of some landscaping on the
Commanding Officer’s Quarters grounds and a transfer back to the City Hall improvement
account.

Attachments:

o Proposed Resolution
o Exhibit A
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Proposed Resolution
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RESOLUTION NO. 08-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA
AUTHORIZING THE DIRECTOR OF PARKS & COMMUNITY SERVICE TO
EXECUTE, ON BEHALF OF THE CITY, CONTRACT CHANGE ORDERS WITH
PACIFIC COAST RECONSTRUCTION & BUILDING INC. FOR THE COMMANDING
OFFICER’S QUARTERS REHABILITATION PROJECT, AFFIRMING STAFF-
AUTHORIZED MODIFICATION COSTS, APPROPRIATING $103,270 FROM THE
PROJECT CONTINGENCY AND TRANSFERRING $100,000 FROM CITY HALL
NON-STRUCTURAL IMPROVEMENTS PROJECT FACILITY MAINTENANCE
FUND TO THE COMMANDING OFFICER’S QUARTERS REHABILITATION
PROJECT FUND.

WHEREAS, on May 20, 2008, the City Council awarded Pacific Coast reconstruction &
Building Inc. the construction contract for the Commanding Officer’s Quarters Rehabilitation
Project, and

WHEREAS, during construction various contract change orders and modifications are
necessary due to unforeseen structural damage to the facility, and other modifications needed to
accommodate the new work; and

WHEREAS, an appropriation of $103,270 is required from the project contingency; and

WHEREAS, sufficient funds are available in the Commandant’s Rehabilitation Project
fund (Account No. 047-9020-9255) to make this appropriation; and

WHEREAS, additional contingency funds, totaling $100,000, are necessary to complete
the project; and

WHEREAS, sufficient funds are available in City Hall Non-Structural Improvements
Project Facility Maintenance fund to transfer to the Commandant’s Rehabilitation Project fund.

NOW, THEREFORE, BE I'T RESOLVED THAT the City Council of the City of
Benicia hereby authorizes the Director of Parks & Community Service to execute on behalf of
the City those contract change orders and other modifications with Pacific Coast Reconstruction
& Building Inc. for the Commanding Officer’s Quarters Rehabilitation Project described in the
attached Summary of Contract Changes Exhibit A (List 1) in the amount of $42,266.

BE IT FURTHER RESOLVED the City Council of the City of Benicia affirms the
approval of staff-authorized modifications described in the attached Exhibit A (List 2), in the
amount of $61,004.

BE IT FURTHER RESOLVED that the City Council of the City of Benicia appropriates
$103,270 from the construction contingency.
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BE IT FURTHER RESOLVED that the City Council of the City of Benicia transfer
$100,000 from City Hall Non-Structural Improvements Project Facility Maintenance fund to the
Commanding Officer’s Quarters Rehabilitation Project (Account No. 047-9020-9255).

ek ek e

On motion of Council Member, seconded by Council Member
, the above Resolution was introduced and passed by the City Council of the
City of Benicia at a regular meeting of said Council held on the 4™ day of November, 2008 and
adopted by the following vote:
Ayes:

Noes:

Absent:

Elizabeth Patterson, Mayor

Attest:

Lisa Wolfe, City Clerk
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EXHIBIT A—SUMMARY OF CONTRACT CHANGES

REFERENCE | DESCRIPTION

| AMOUNT
LIST 1—
CONTRACT CHANGES APPROVED BY THIS RESOLUTION
CCO 1.1 | On going asbestos testing secure samples 197, 178, 163 $6,044.00
CCO 4.0 | Add metal Simpson L 90 straps to 36 rafters $999.00
CCO 7.0 | Elevator excavation, encountered heavy rock (blue granite) $4,978.00
CCO 11.0 | Remove secondary floor system to install structural wall ties $6,459.00
CCO 14.0 | Install additional support beam @ line B & C 1* floor $1,921.00
CCO 16.0 | Re-frame & slope roof of all bay windows T & M $4,097.00
CCO 17.0 | Brick infill in room 107 after none historic feature was removed $1,714.00
CCO 20.0 | Modify sprinkler heads to be concealed in mansion $2,740.00
CCO 23.0 | Dry rotted joist replacement T & M $3.425.00
CCO 25.0 | Rework fire sprinkler system to conceal main line in mansion $1,934.00
CCO 26.0 | Rework fire system to conceal secondary lines at the main porch $1,262.00
CCO 28.0 | Add chase to elevator shaft to conceal sprinkler pipe $5,098.00
CCO 29.0 | Install air gap & tap primer to condensate line for heating unit. Per $1,595.00
California building code,
Contract Changes Approved by This Resolution $42,266.00

LIST 2 ,
CHANGES APPROVED BY STAFF AND AFFIRMED BY THIS RESOLUTION
Testing | Consolidated testing, on going pull tests of structural anchors. $6,616.00
Testing on going of concrete, testing of welds on structural steel.
Service Replace existing sewer line. Existing line is broken in three $35,250.00
locations. Tap existing water main and install double detector check
valves for new fire protection system. Tap existing water main and
add new 2” in domestic service to building w/ back flow.
CCO 18.0 | Install 26 roof attic vent per building code $2,529.00
CCO 24.0 | Structural repair of floor joist in room 202 inc. dry rot replacement $16,609.00
over main porch
Total Changes Approved by Staff and Affirmed by This Resolution $61,004.00

VII-D-7




AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

CONSENT CALENDAR
DATE : October 24, 2008
TO : City Couneil
FROM : City Atiorney

SUBJECT : SECOND READING AND ADOPTION OF AN ORDINANCE
AMENDING TITLE 8 (HEALTH AND SAFETY) OF THE
MUNICIPAL CODE TO ADD A NEW CHAPTER 8.46
(FORECLOSED PROPERTIES)

RECOMMENDATION:

Adopt the ordinance authorizing the City to issue civil fines and penalties of up to $1,000
per day for failure to maintain foreclosed properties.

EXECUTIVE SUMMARY:
The proposed ordinance was infroduced at the October 21, 2008 Council meeting. In
response to the recently enacted Senate Bill (“SB”) 1137 which is intended to lessen

some of the negative effects of the foreclosure crisis, this ordinance seeks to authorize
staff to impose the civil fines and penalties authorized by SB 1137.

STRATEGIC PLAN:
Relevant Strategic Plan Goals and Strategies:

0 Goal 1.00: Protect Community and Environmental Health and Safety

> Strategy 1.30: Protect neighborhoods from risks to health and safety

BUDGET INFORMATION:
Unknown at this time.
BACKGROUND:
Among other provisions, SB 1137 requires that until January 1, 2013, a legal owner must

“maintain vacant residential property purchased at a foreclosure sale or acquired by that
owner through foreclosure under a mortgage or deed of trust.”

Attachments:
0 Draft Ordinance
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DRAFT ORDINANCE
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CITY OF BENICIA
ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BENICIA
TO ADDING CHAPTER 8.46 (FORECLOSED PROPERTIES) TO TITLE 8
(HEALTH AND SAFETY) OF THE BENICIA MUNICIPAL. CODE

WHEREAS, Title 8 of the Benicia Municipal Code (the "Municipai Code”)
was enacted in order to provide a just, equitable and practicable method for
preventing, discouraging and/or abating certain conditions which endanger the
life, limb, health, property, safety or welfare of the general public and to provide
City staff with precise enforcement regulations that can be effectively applied and
administered in a fair, expedient, and cost efficient manner; and

WHEREAS, the State of California recently enacted Senate Bill. No. 1137,
which authorizes governmental entities to impose civil fines and penalties for
failure of property owners who take title to vacant residential property foreclosure
to maintain their property up to $1,000 per day for a violation; and

WHEREAS, the City Council desires to amend Title 8 (Health and Safety)
to authorize staff to impose the civil fines and penalties authorized by Senate Bill
No. 1137, which has been codified as California Civil Code Section 2929.3, in
order to further promote the goals of Title 8 (Health and Safety) of the Benicia
Municipal Code.

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF BENICIA
DOES ORDAIN as follows: ‘

Section 1.

Title 8 (Health and Safety) of the Benicia Municipal Code is amended by adding
a new Chapter 8.46 (Foreclosed Properties) to read as follows:

Chapter 8.46

FORECLOSED PROPERTIES

Section:
8.46.010 Foreclosed properties.

8.46.010 Foreclosed properties.

A. The city may issue civil fines and penalties of up to $1,000 per day,
pursuant to the procedures set forth in California Civit Code Section 2929.3,
against the legal owner of vacant residential property purchased at a foreclosure
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sale or acquired by that owner through foreclosure under a mortgage or deed of
trust who fails fo maintain such vacant residential property so long as California
Civil Code remains in effect.

B. Appeals of Notices of Failure to Maintain Foreclosed Property and
Orders to Correct Violations or the civil fines and penalties imposed pursuant to
this section may be appealed in the same manner and within the same time
limitations as appeals of Notices of Administrative Penalty and Orders to Abate
as fully set forth in Chapter 8.06.

Section 2.

Severability. If any section, subsection, phrase or clause of this ordinance is for
any reason held to be unconstitutional, such decision shall not affect the validity
of the remaining portions of this ordinance.

The City Council hereby declares that it would have passed this and each
section, subsection, phrase or clause thereof irrespective of the fact that any one
or more sections, subsections, phrase or clauses be declared unconstitutional on
their face or as applied.

* % ke kX

On motion of Council Member , seconded by Council Member
, the foregoing Ordinance was introduced at a regular meeting of the City Council
on the 21% day of October, 2008, and adopted at a regular meeting of the Council
held on the 4™ day of November, 2008, by the following vote:

Ayes:
Noes:

Absent:

Elizabeth Patterson, Mayor

Attest:

Lisa Wolfe, City Clerk
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

CONSENT CALENDAR
DATE : May 1, 2008
TO : City Manager
FROM : Finance Director

SUBJECT : REVIEW AND ACCEPTANCE OF THE INVESTMENT REPORT
FOR THE QUARTER ENDED JUNE 2008

RECOMMENDATION:

Accept, by motion, the investment report for the quarter ended June 2008.

EXECUTIVE SUMMARY:

The investment portfolio is in compliance with the City's Investment Policy and California Law.
Additionally, the City has adequate investments to meet its expenditure needs for the next six

months. The Audit and Finance Committee has reviewed these reports and recommends
acceptance.

STRATEGIC PLAN:
Relevant Strategic Plan Goals and Strategies:

o Goal 8.00; Build Organizational Quality and Capacity
» Strategy 8.20: Measure and track service performance

BUDGET INFORMATION:

There is no effect on the City’s budget.

BACKGROUND:

The City’s investment portfolio consists of cash balances in checking accounts (less outstanding

checks), Local Agency Investment Fund, treasury bills, federal agency notes and trustee accounts
which manage the installment payments and reserves for bonds issued by the City.

The City has adequate investments to meet its expenditure requirements for the next six months.

In addition, the City’s investment portfolio is in compliance with Government Code Sections

53600 et seq. and the City's Investment Policy. The Audit and Finance Committee has reviewed
these reports and recommends acceptance.
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The attached schedules identify the City’s investments by maturity date, investment type,
custodian of investment and cost. The market value information is provided by Union Bank and
California State Controller’s Office for the LAIF investments.

Attachment:
o Investment Report for June 2008.
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INVESTMENT REPORT FOR
THE QUARTER ENDED JUNE 20038
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2608

ACTION ITEM
DATE: October 27, 2008
TO: City Manager
FROM: Director of Public Works
Community Development Director
City Attorney

SUBJECT: APPROVAL OF AT&T PERMIT APPLICATION AND REVIEW
PROCESS FOR U-VERSE SERVICE (PROJECT LIGHTSPEED)

RECOMMENDATION:

By motion, approve the permit application review and approval process for the installation of
citywide upgraded communication facilities as part of AT&T’s U-Verse service.

EXECUTIVE SUMMARY:

AT&T has submitted an application to install various system improvements citywide as part of
their U-Verse service to provide upgraded communication facilities (including digital video) to the
residents and businesses within Benicja. On September 2™ the City Council reviewed this
application and requested responses to concerns raised during the meeting including: need for
service to the Industrial Park; graffiti removal program; notification requirements for affected
property owners; and, verification on need for above-ground cabinets. Staff is recommending that
the City Council approve the encroachment permit application process that will require AT&T to
have each above-ground cabinet installation go through a public notification process and staff-

level review and approval.

STRATEGIC PLAN:

o Goal 4:00: Preserve and Enhance City Assets and Infrastructure
> Strategy 4.40: Improve and maintain facilities and infrastructures

This action approves the process for AT&T to upgrade the citywide communication facilities to
residents and businesses.

BUDGET INFORMATION:

AT&T will be installing system improvements at no cost to the City. They will be required to pay
the City a 5% statewide franchise fee on video service revenues, which will provide the City with
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additional revenues that could eventually be $40,000 per year. The City will also collect the
standard permit, plan check and inspection fees for each encroachment permit application.

ENVIRONMENTAL REVIEW:

The California Environmental Quality Act (CEQA) Guidelines Section 15300.1 exempts
ministerial projects from the application of CEQA. The issuance of the encroachment permits is a
ministerial action. In addition, CEQA Guidelines Section 15303 exempts new construction of
small structures including the installation of small new equipment.

BACKGROUND:

At their September 2, 2008 meeting, the City Council reviewed AT&T’s Project Lightspeed
application to install new utility system improvements as part of their U-Verse service to provide
upgraded communication facilities to the residents and businesses of Benicia. This project
requires distribution system upgrades that include the installation of approximately 60 new above-
ground cabinets at selected locations throughout town. For the Southampton area and other newer
areas of town, the cabinets typically will be located within public utility easements on private
property behind the back of the sidewalks. For the older parts of town, the cabinets will typically
be located within the street right-of-way. This work requires the issuance of an encroachment
permit from the Public Works Department.

Staff did identify noise and visual impact issues with AT&T’s application that were addressed in
their application and are summarized in the September 2™ council report. Additional comments
were made at this council meeting and at Council’s request, AT&T provided responses (copy
attached) which are summarized below:

1. What can AT&T provide to the Benicia Industrial Park as part of U-Verse to improve
service now? AT&T will assess the broadband needs and concerns within the Industrial
Park by working with BIPA and the city to review current solutions available and
determine needs for the future.

5. What is AT&T’s response program to address graffiti on the cabinets? The new cabinets
will be coated with graffiti-resistant coating. AT&T works on a daily basis to keep all their
equipment free from graffiti and has a rapid-response graffiti program by calling their
866-243-6122 dispatch number.

3. What is AT&T’s advance notification procedure to property owners affected by the new
installations? AT&T will implement a 21-day advance notice procedure as requested by the
City and will work with the owners fo live up to their mission of zero complaint calls to the
City on this project.

4. Why can’t AT&T install below ground vaults? AT &T has provided information that
indicates that undergrounding of these facilities would not be practical since they would be
large vaults that would not fit within walkway areas and would still require above ground
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structures for ventilation that would be almost as large as the above-ground cabinets
themselves.

Staff recommends that AT&T have a process for their cabinet installations that they can use with
residents as they proceed with installation of these improvements citywide to assist with a
consistent approach in the review and approval process. Initially, there are 10 locations that AT&T
is requesting approval of the installation of above-ground cabinets. Listed below is the
recommended procedure to be followed for this initial application and for future applications on
the remaining locations.

U-Verse service Permit Application Review and Approval Process

1. Encroachment permit application shall be submitted to the Director of Pubic Works
with a location map identifying work locations. The application shall also include at a
minimum:

a. Detailed plans for each cabinet installation and related work.

b. Photos showing cabinet superimposed onto existing location.

c. Applicable visual and noise screening measures (grading, retaining structures,
wood fencing, lattice screens, paint colors, and/or landscaping) to properly

~ screen the cabinets from the view of the public and adjacent properties, if any.

d. Noise information about the equipment to be installed.

e. Copy of confirmation that the requesting property owner has agreed to maintain
plantings. AT&T will warranty plantings for 6 months from the date of
installation.

f. Payment of permit application fees.

2. Staff supports AT&T’s efforts to consult with each affected property owner, where
requested, to obtain approval on cabinet placement, screening and ongoing maintenance of
screening and/or landscaping. Written notices will be sent with delivery confirmation by AT&T to
property owners within 300 feet of each proposed cabinet. In most cases, the permit will be issued
within 21 days of the mailing of the notice. Consequently, written confirmation from AT&T shall
be provided during the application process.

3. The Public Works Department will review the application and may require additional
installation improvement plans as part of the encroachment permit as determined by the City
Engineer. The application shall require the payment of all permit fees in accordance with the
Municipal Code.

4. The Community Development Department will review the encroachment permit
application concerning zoning regulations. The approved application with conditions of approval
shall be forwarded to the Public Works Department to issue the encroachment permit

Attachments:
o AT&T Response to Questions dated October 8, 2008
a AT&T U-Verse City Council Report for September 2, 2008 Meeting

IX-A-3



AT&T U-Verse Response to Questions
dated October 8, 2008
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Message Page 1 of 2

Dan Schiada - AT&T U-Verse

From: "RAY, TIM (ATTSD" <tr3753@att.com>

To: <Dan.Schiada@ei.benicia.ca.us™>

Date: 10/8/2008 6:46:16 PM

Subject: AT&T U-Verse

CC: "ALUMS, RHUENETTE (ATTSI)" <ra5361(@att.com>

Dan....as requested.

1. What can AT&T provide to the Benicia Industrial Park as part of U-Verse to
improve service now?

AT&T will assess the broadband needs and concerns within the Benicia Business Park by:
- Meeting with City staff and obtain a current list of all businesses within the BBP.

- Have our Business Development team assess the broadband needs and concems within
the BBP.

- Use a survey instrument developed and approved by the City Manager.

- Conduct the assessment process during the week of October 6, 2008 with a 20 person
AT&T management team.

- Conduct data and assessment review with the Benicia Industrial Park Association (BIPA).
- Share data collected with City Council at the October 21, 2008 meeting.

- Review the assessment with AT&T management and evaluate the potential for additional
solutions

- Most importantly broadband solutions that are currently available at the Park will be
communicated to the businesses that are in the BBP.

2. What is AT&T's response program to address graffiti on the cabinets?
Within 24-48 hours?

- Policy Attached

3. What is AT&T 's advance notification procedure? Sample letter gives 30-
90 days notice, but procedure allows installation after only 10 days notice.
21 days suggested, but please confirm.

- 21 days is not a problem and we can adjust the procedure... AT&T is commiited to working

with all residents and living up to our mission of "zero” calls to City Hall on Lightspeed
installations and notice is an important part of that mission.
IX-A-5
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Message Page 2 of 2

4. Why can't AT&T install below ground vaults, since one is being installed
within Concord? Will there still be above ground fixtures for venting, etc and
if so, how large in comparison to cabinet itself?

- See Attached
Tim Ray | AT&T California | Executive Director - External Affairs

1215 K Street, Suite 1116, Sacramento, CA 95814
* 916 341 3466 Office * 916 524 9799 Cell * 916 446 6574 Fax

From: Dan Schiada [mailto:Dan.Schiada@ci.benicia.ca.us]
Sent: Wednesday, October 08, 2008 5:48 PM

To: ALUMS, RHUENETTE (ATTSI)

Cc: Charlie Knox; Heather McLaughlin; 3im Erickson
Subject: AT&T U-Verse

Rhuenette, per our discussion earlier today, you indicated that AT&T is ready to proceed with review
of your Project Lighspeed/U-Verse application at the October 21st Benicia Council Meeting and do not
want to postpone this date. With that in mind, you will need to provide AT&T's written responses to
me by no later than 10am Friday, October 10th on the following concerns raised by the City Council at
their meeting on September 2nd:

1. What can AT&T provide to the Benicia Industrial Park as part of U-Verse to improve service now?
2, What is AT&T's response program to address graffiti on the cabinets? Within 24-48 hours?

3 What is AT&T 's advance notification procedure? Sample letter gives 30-90 days notice, but
procedure allows installation after only 10 days notice. 21 days suggested, but please confirm.

4. Why can't AT&T install below ground vaults, since one is being installed within Concord? Will
there still be above ground fixtures for venting, etc and if so, how large in comparison to cabinet
itself?

If you have any questions, just call or email. Thanks.
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Graffiti Removal
At AT&T, we take pride in the quality and reliability of the communication services we
provide residential and business customers. That same is true for the condition and
appearance of our network equipment.
= Our Lightspeed cabinets are coated with a graffiti-resistant finish.

= We work hard on a daily basis to keep our equipment free of any graffiti.

> Proactive Graffiti Removal

= During the course of our normal network maintenance, AT&T technicians will
proactively remove any graffiti found on our equipment.

» Reactive Graffiti Removal

= AT&T has implemented a rapid-response graffiti clean-up system for California
communities dispatching service personnel, as needed, to clean graffiti off its
cabinets.

= Upon receiving a complaint regarding graffiti on one of its cabinets, AT&T will
remove any graffiti in compliance with City ordinances.

= Newly installed cabinets may feature an identification sticker with a phone
number to contact us should a city have an issue with a piece of our network
equipment. Residents may also use this number to report graffiti on all AT&T
cabinets.

« In addition, AT&T has established a separate email system for municipalities to
report graffiti on AT&T cabinets.

Call us e Email us

866-243-6122 graffiti
( \ nclude "Graffii
; Property of ERelqu:,:::e;\s CZ;:-.S fgllzajgﬁ}zg glong
' Kol with t an e
@ at&t reitevar?t ?nfol;ﬁastion a?)tgutrthe
e cabinet
IF THIS BOX NEEDS ) :
ATTENTION . '
Please Call: 866-243-6122 y




LIGHTSPEED TECHNOLOGY GENERALLY NEEDS TO
BE IN SURFACE-MOUNTED CABINETRY

The City of Benicia has asked for information why AT&T cannot place its Lightspeed
cabinets underground. As we have mentioned, there are major technical and practical
reasons why this technology cannot generally be placed underground. These issues are
discussed in turn below.

AT&T currently has some Controlled Environmental Vaults (CEVSs) that can be used to
deploy the Lightspeed technology. Where CEVs exist, have sufficient space available for
Lightspeed equipment, and are in sufficient proximity to residential customers for the
technology to work, AT&T will place Lightspeed equipment in CEVs. To the extent that
City officials have heard that AT&T placed Li ghtspeed equipment underground, it only
could have been in these existing CEVs.

Technical Requirements

The Lightspeed technology consists of high speed electronic circuitry needed to light the
fiber-optics and convert the fiber signal to a bandwidth that can be transmitted over
copper to residences. This circuitry needs to be kept free from moisture, condensation,
and heat in order to function reliably. As such, if it were to be placed underground, it
needs to be in a controlled environmental environment, free from moisture and excessive
temperature extremes. It also needs to be available for regular access to technicians for
routine maintenance and repair, which requires a large buried structure — large enough for
a technician to safely enter and work in. Just like you could not bury your personal
computer in your backyard and expect it to function (at least not for long), AT&T cannot
simply bury the cabinet with this technology underground.

Second, the Lightspeed technology needs to be placed in close proximity to residential
customers. In order to use the existing copper distribution network, and maintain
sufficient signal speed and quality, the fiber connection has to be within several thousand
feet of residences. As a result, the fiber needs to be connected to the copper distribution
in close proximity to the existing Serving Area Interfaces (SAls). To place Lightspeed
equipment in CEVs that are sufficiently proximate to customers would require dozens
CEVs throughout the City - approximately one CEV in each location where a Lightspeed
cabinet would have been placed; or, one for each upgraded SAl location in the City.

Practical Requirements

Given the need for a controlled environment and technician access, any underground
structure needs to be extremely large —~ the dimensions of AT&T’s CEVs are typically
measure 16° x 10° x 6’. Generally, such a large area is not available in the Public Rights
of Way in residential neighborhoods. In addition, CEVs are so large they might block
use of Public Right of Way by other utilities in areas where they are installed. The access
point for an underground vault would most likely extend into the road portion of the right
of way creating significant safety concerns.
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In addition, CEVs have a significant above-ground structure, one that often is almost as
Jarge as the Lightspeed cabinet itself. This above-ground structure provides a couple
different things. First, it provides a hatch that technicians use to climb down into the
CEV to access the equipment. In addition, the CEV requires above-ground ventilation.
Ordinarily, this hatch/ventilation structure rises a minimum of 2-3 feet, and is a minimum
of 4 ¥ feet by 2 % feet. Thus, even if AT&T could use CEVs instead of cabinets, the
CEVs would require above-ground structures almost as large as the Lightspeed cabinets
themselves.

Third, the amount of power and air conditioning required to maintain the environmental
conditions within such a vault is substantially greater than the power to maintain the
environment within a Lightspeed cabinet. CEVs require their own air conditioning
system, which is substantially larger and noisier than fans in the Lightspeed cabinets.

Finally, placing a CEV in close proximity to any residential neighborhood would involve
substantial and extended distuption. As can be seen in the photos not only does a CEV
require extremely large excavation, but it also requires large equipment and traffic
disruption to deliver and install the vault.

As a result of these practical considerations, AT&T has traditionally not placed CEVs in
close proximity to residential neighbothoods, where the Lightspeed equipment must be
deployed

IX-A-9



‘1og ouoed ‘ealy Aeg ‘oosidoueld ueg

1INEA [BIUSWUOIIAUT P8||0J3u0)

IX-A-10









IX-A-13

HATWHD
v dans ans
ars A37 JT0OHNYH TOL
Ty L¥3034 SLINONOD DoT3L
HiAld4 04 2dd LF

ATIO PUNOIS 9A0QY g 30v4D O3HSINLY

{(200J0 [ENTD JO SJNUI PUCAI(] SIOIARS BIRP P 92104 SPUXH)




AT&T U-Verse City Council Report from
- the September 2, 2008 Meeting
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AGENDA ITEM
CITY COUNCIL MEETING: SEPTEMBER 2, 2008

ACTION ITEM

DATE : August 27, 2008

TO : City Manager

FROM : Community Development Director
Director of Public Works

SUBJECT : APPROVAL OF AT&T PERMIT APPLICATION REVIEW AND
APPROVAL PROCESS FOR PROJECT LIGHTSPEED TO
PROVIDE U-VERSE SERVICE

RECOMMENDATION:

By motion, approve the permit application review and approval process for the installation of
citywide upgraded communication facilities as part of AT&T’s U-Verse service.

EXECUTIVE SUMMARY:

AT&T has submitted an application to install various system improvements citywide as part of
their U-Verse service to provide upgraded communication facilities to the residents and
businesses within Benicia. The request includes the installation of approximately 60 above-
ground service cabinets at selected Jocations throughout town. Staff is recommending that the
City Council approve the permit application process that will require AT&T to have each above-
ground cabinet location go through staff level approval for an encroachment permit. The
systemwide facilities will be required to pay the 5% statewide franchise fee to the City.

BUDGET INFORMATION:

AT&T will be installing system improvements at no cost to the City. They will be required to
pay the City a 5% statewide franchise fee on video service revenues, as defined in the Digital
Infrastructure and Video Competition Act of 2006 (“DIVCA™), which will provide additional
revenues which could eventually be $40,000 per year. The City will also collect the standard
permit, plan check and inspection fees for each encroachment permit application to install one or
more of these cabinets.

ENVIRONMENTAL REVIEW:

California Environmental Quality Act (“CEQA™) Guidelines Section 15300.1 exempts
ministerial projects from the application of CEQA. The issuance of the encroachment permits is
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a ministerial action. In addition, CEQA Guidelines Section 15303 exempts new construction of
small structures including installation of small new equipment.

BACKGROUND:

AT&T*s video franchise service is called U-Verse. Project Lightspeed is the network upgrades
to make the U-Verse service possible. U-Verse is designed to provide residential service based
upon upgrading the conduit with which it provides television, broadband and telephone services
to fiber. It is thought that the service will provide competition to the satellite dish companies as
well as the cable company.

Late last year, City staff met with representatives from AT&T to review their proposal to install
upgraded communication facilities throughout their service area. AT&T would like to proceed
with work in Benicia as soon as possible. In fact, they have submitted applications for permits
with the expectation that staff could do some of the initial review while the Council considers the

matter.

This project requires distribution system upgrades that include installation of approximately 60
new above-ground cabinets at selected locations throughout town. For the Southampton area and
other newer areas of town, the cabinets typically will be located within public utility easements
on private property behind the back of the sidewalks: For the older parts of town, the cabinets
will typically be located within the street right-of-way. This work requires the issuance of an
encroachment permit from the Public Works Department.

The Digital Infrastructure and Video Competition Act of 2006 (DIVCA), enacted by AB 2987
and effective January 1, 2007, created a new State video franchise process that replaces the local
franchise process. AT&T filed for, and was granted, a statewide video franchise. Under
DIVCA, cities are limited in what they can require of AT&T (or other operators). For example,
franchise fees are limited to the percentage that the existing cable company pays the city. Public
Education and Government (“P.E.G.”) fees are similarly limited to what the existing company
pays. DIVCA provides a cap to the franchise fee and P.E.G. fees as well.

Benicia’s franchise with Comcast gives the City a franchise fee of 5% of gross annual revenues
per vear. The City receives $0.25 per subscriber per month as a P.E.G. fee. This fee is givento
the City in two lump sums of $40,000 or on a quarterly basis. Thus, the City will receive from
AT&T 5% as the franchise fee and $0.25 per subscriber per month with a payment plan to be
determined. DIVCA also requires that the new company carry the same number of P.E.G.
channels as the current cable provider. This means AT&T will be required to carry two P.E.G.
channels. These channels will have similar picture and sound qualities to the commercial

channels-

DIVCA requires the city to “allow the holder of a state franchise under this division to install,
construct, and maintain a network within public 1i ghts-of-way under the same time, place, and
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manner as the provisions governing telephone corporations under applicable state and federal
law....” Typically, this work is done under an encroachment permit. Staff expressed concerns to
AT&T about their proposal to install above-ground cabinets.

Staff considers the AT&T cabinets to be in conflict with the Benicia Municipal Code Section
17.70.230, which requires all new utility facilities to be placed underground.I AT&T has
advised staff that it is not feasible to underground the cabinets and the ordinance does not apply
to this project. Please see the attached letter.

These cabinets will create visual and noise impacts due fo the temperature-controlled fan systems
required for each cabinet. Staff requested that AT&T address these concerns as part of their
application submittal. Attached to this report is their application dated October 15, 2007, which
includes the following backup information:

1. Attachment A — Justification for Surface-Mounted Cabinets. The technology utilized
for this project needs to be kept free from moisture, condensation, and heat in order to function
propezly. The use of below-ground cabinets would require a very large underground structure
(sample pictures attached) which would still require an above-ground venting system to provide
the climate control necessary for the vault. The end result would be an above-ground fixture
almost as large as the above-ground cabinet alternative.

5 Attachment B — Cabinet Footprints and Acoustical Performance. The information
provided shows the alternative cabinets ranging in size from 48-inches tall with widths ranging
from 21-inches to 41-inches and lengths ranging from 43-inches to 50-inches. These cabinets
will definitely be noticeable, creating a visual impact. If the cabinets are well placed, they may
not be noticed much after placement. The cabinets will also generate noise levels reaching 55
decibels at a distance of 5 feet from the cabinet. These noise levels are peak noise levels when
temperatures are very high. These noise levels exceed, for very limited periods of time, the
ambient levels set forth in the Benicia Municipal Code and the General Plan. Both the visual and
noise impacts will need to be addressed by AT&T. The City received a response on the noise
levels in a letter from AT&T to the City Attorney dated February 1, 2008. Further explanation
from AT&T will be provided at the meeting if deserved.

3. Attachment C — AT&T Customer Notification. AT&T will comply with this
notification process.

4. Attachment D — Cabinet Screening Process. AT&T will consider installation where
the adjacent property owner agrees 10 perform all ongoing maintenance (except that landscaping
that dies within six months of installation will be replaced by AT&T).

4. Attachment E — Cabinet Details and Sample Installations (photo of sample cabinet
detail attached). The permit applications for the first 10 locations are not attached; they will be
reviewed as part of the permit application process.

! 17.70.230 Underground utilities.

All electrical, telephone, CATV, and similar distribution lines providing direct service to a development site shall be
installed underground within the site. Off-site utilities along a project frontage for all new commercial, multifamily,
or industrial development shall be undergrounded, unless a deferral is granted by the planning commission for those
projects over which it has approval authority, or by the design review commission for those projects over which it
has approval authority, or by the community development director for those projects over which the director has

approval authority, in accordance with the deferral requirements of BMC 16.36.620(G)(2).
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Because of undergrounding concerns, staff considers it pecessary for AT&T, as the project
applicant, to go through a general public review and approval process to properly address the
visual and noise impacts that may be created with these improvements. AT&T has committed to
mitigating any noise and visual irnpacts on a case-by-case basis. Although AT&T will work
with staff to place the cabinets in suitable locations, some residents may be unhappy with the
locations.

DIVCA provides AT&T the right to locate the cabinets in the right-of-way subject only to
reasonable time, place and manner regulations. To minimize complaints, staff recommends that
AT&T have a process for their cabinet installations that they can use with residents as they
proceed with installation of these improvements citywide to assist with a consistent approach in
the review and approval process. Initially, there are 10 locations that AT&T is requesting
approval of the installation of above- ground cabinets, Listed below is the recommended
procedure to be followed for this initial application and for future applications on the remaining
locations.

U-Verse service Permit Application Review and Approval Process

1. Encroachment permit application shall be submitted to the Director of Pubic Works
with a location map identifying work locations. The application shall also include at a minimum:

a. Detailed plans for each cabinet installation and related work.

b. Photos showing cabinet superimposed onto existing location.

c. Applicable visual and noise screening measures (grading, retaining structures,
wood fencing, lattice screens, paint colors, and/or landscaping) to properly screen the cabinets
from the view of the public and adjacent properties, if any.

d. Noise information about the equipment to be installed.

e. Copy of confirmation that the requesting property owner has agreed to maintain
plantings. AT&T will warranty plantings for 6 months from the date of installation.

f. Payment of permit application fees.

2. Staff supports AT&T’s efforts to consult with each affected property owner, where
requested, to obtain approval on cabinet placement, screening and ongoing maintenance of
screening and/or landscaping. Written notices will be sent with delivery confirmation by AT&T
to property owners within 300 feet of each proposed cabinet. In most cases, the permit will be
issued within 10 days of the mailing of the notice. Consequently, written confirmation from
AT&T shall be provided during the application process.

3. The Public Works Department will review the application and may require additional
installation improvement plans as part of the encroachment permit as determined by the City
Engineer. The application shall require the payment of all permit fees in accordance with the
Municipal Code.

4, The Community Development Department will review the encroachment permit

application concerning zoning regulations. The approved application with conditions of approval
shall be forwarded to the Public Works Department to issue the encroachment permit.
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ce: City Attorney
City Engineer

Attachments:

u

oo o4d

Letter from AT&T dated October 15, 2007 regarding U-Verse service
o Attachment A — Justification for Surface Mounted Cabinets

o Attachment B — Cabinet Footprints and Acoustical Performance

o Attachment C — AT&T Customer Notification

o Attachment D — Cabinet Screening Process

o Attachment E — Cabinet Details and Sample Installations

Letter from AT&T dated August 26, 2008 regarding Undergrounding
Mermo from Director of Public Works dated 6/19/08 reviewing AT&T’s 6/17
information on noise

Noise Regulations, Chapter 8.20 of the Benicia Municipal Code
Stationary Noise Standards from the Benicia General Plan
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Letter from AT&T dated October 15,
2007 regarding U-Verse service
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%at&t RE@EWE@

pcT 16 2007

Rhpenette .. Alums

Area Director I

BENIGIA
AT&T o2l L PORKS DEPT.
867 W. Napa Street —
Sonoma, CA 55476

October 15, 2007

Dan Schiada

Director of Public Works
City of Benicia

250 East L Street
Benicia, CA 94510

Dan,

As follow-up to various communications held between AT&T and City of Benicla
representatives, I've enclosed information that I believe addresses the questions and
concerns raised during our exchanges. The areas of interest include:

Undergrounding of AT&T Lightspeed cabinets
Acoustics (noise)

Customer contfact process

Screening of video cabinets

Sample encroachment permit applications

il ol aib e

T've provided feedback in the form of several attachments. The primary reason is that
many pictures have been included as a method for ensuring further clarification. i indeed
there are other issues that require further explanation, please let me know. AT&T is
interested in starting the installation process as quickly as possible.

Sincerely,

Rhuenette L. Alums

Attachments:

A. and Al. Undergrounding statement with pictures

B. Acoustics

C. Customer Contact process

D. Screening of video cabinets

E. Sample encroachment permit applications with pictures

Cc: Robert Keating, Wil Mendiola, Jjohn DiBene

IX-A-21



Attachment A — Justification for Surface
Mounted Cabinets
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ATTACHMENT (A)

LIGHTSPEED TECHNOLOGY GENERALLY NEEDS TO
-BEIN SURFACE-MOUNTED CABINETRY

The City of Benicia has asked for information regarding AT&T"s placement of its
Lightspeed cabinets underground.

Ag an initial matter, we understand there has been some confusion about whether, and
under what circumstances, the Lightspeed technology will be put underground. AT&T
currently has some Controlled Environmental Vauits (CEVs) in place throughout the
state of California that can be used to deploy the Lightspeed technology. Where CEVS
currently exist, have sufficient space available for Lightspeed equipment, and are in
sufficient proximity to residential customers for the technology to work, AT&T will
place Lightspeed equipment in CEVs. Specifically, in the city of Benicia, AT&T has no
CEV in place or plans for future installations. Pictures of a CEV installation are attached
for your information.

As we have briefly mentioned during previous discussions, there are technical, practical,
and economic reasons why this technology cannot generally be placed underground.
These issues are discussed in furn below. :

Technical Requirements

The Lightspeed technology consists of high speed electronic circuitry needed to light the
fiber-optics and convert the fiber signal to a bandwidth that can be transmitted over
copper to residences. This circuitry needs to be kept free from moisture, condensation,
and heat in order to function reliably. As such, if it were to be placed underground, it
needs to be in a controlled environmental environment, free from moisture and excessive
temperature exiremes. Tt also needs to be available for regular access to technicians for
routine maintenance and repair, which requires a large buried structure — large enongh for
a technician to safely enter and work in. Just like you could not bury your personal
computer in your backyard and expect it to function (at least not for long); AT&T cannot
simply bury the cabinet with this technology underground.

Second, the Lightspeed technology needs to be placed in close proximity to residential
customers. In order to use the existing copper distribution network, and maintain
sufficient signal speed and quality, the fiber connection has to be within several thousand
feet of residences. Asa result, the fiber needs to be connected to the copper distribution
in close proximity to the existing Serving Area Interfaces (SAls). To place Lightspeed
equipment in CEVs that are sufficiently proximate to Customers would require dozens
CEVs throughout the City — approximately one CEV in each location where a Lightspeed
cabinet would have been placed; or, one for each upgraded SAT location in the City.

IX-A-23



Practical Requirements

Given the need for a controlled environment and technician access, any underground
structure needs to be extremely large — the dimensions of AT&T’s CEVs are typically
measure 16’ x 10" x6°. See hitp:/fwww.gsuc.net/index 10.htm! for pictures of the
excavation and installation required for a CEV. Generally, such a large area is not
available in the Public Rights of Way in residential neighborhoods. In addition, CEVs is
so large that it might block use of Public Right of Way by other utilities in areas where
they are installed. The access point for an underground vault would most likely extend
into the road portion of the right of way creating significant safety concerns.

In addition, CEVs usually have a significant above-ground structure, one that often is
almost as large as the Lightspeed cabinet itself. This above-ground structure provides a
couple different things. First, it provides a hatch that technicians use to climb down into
the CEV to access the equipment. In addition, the CEV requires above-ground
ventilation. Ordinarily, this hatch/ventilation structure rises a minimum of 2-3 feet, and
is a minimum of 4 ¥ feet by 2 ¥ feet. Thus, even if AT&T could use CEVs instead of
cabinets, the CEVs would require above-ground structures almost as large as the
Lightspeed cabinets themselves.

Third, the amount of power and air conditioning required to maintain the environmental
conditions within such a vault is substantially greater than the power to maintain the
environment within a Lightspeed cabinet. CEVs require their own air conditioning
system, which is substantially larger and noisier than fans in the Lightspeed cabinets.

Finally, placing a CEV in close proximity to any residential neighborhood would involve
substantial and extended disruption. As can be seen in the photos attached and on
http://www.gsuc.pet/index10.html, not only does a CEV require extremely large
excavation, but it also requires large equipment and traffic disruption to deliver and
install the vault.

As a result of these practical considerations, AT&T has traditionally not placed CEVs in
close proximity to residential neighborhoods, where the Lightspeed equipment must be
deployed
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Attachment B — Cabinet Footprints and
Acoustical Performance
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Attachment C — AT&T Customer
Notification
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ATTACHMENT C - CUSTOMER NOTIFICATION
General Customer Notification Process

AT&T engineers survey an area targeted for implementation of AT&T
Lightspeed with consideration for a location in the public right-of-way with
proximity to the existing neighborhood SAI (Serving Area Interface} cross-
connect locations, obtrusiveness to homeowners, and physical limitations of the
streets, sidewalks and parkways. During this survey an attempt is made to contact
the affected property owners. If the property owners are available we will discuss
our intention and work with them 10 select an amenable site.

After permit drawings are prepared, AT&T writes fetters to homeowners (see
ATTACHED SAMPLE LETTER}) and tenants in the immediate area of the
planned Lightspeed cabinet location, with “before and future™ pictures” and local
contact information, and will again attempt a face-to-face contact with those
immediately affected by the installation of the node.

Upon receipt of a phone call or notice from a resident with concern about the
cabinet placement, the AT&T representative will arrange 2 face-to-face meeting
with the resident to strive to accommodate them through changes to the proposed
implementation.

Every effort is taken 10 accommodate affected residents. 1f an accommodation
cannot be reached, AT&T will work with representatives (if necessary) from the
City of Benicia to resolve the issue with the resident.

Once a power path is approved by PG&E , AT&T will notify all property owners
affected by the construction of Pawer-To-The-Node cabinet. Our process of
notification it to knock on doors to attempt a face-to-face contact in order ta
explain our work and schedule. We wilt leave a business card and a copy of the
(attached) letter. If the property owners are not available during our field
notification we will leave a letter and husiness card on the door step and follow up
with a letter in the mail.

In both cases we attemnpt to make every effort to notify the property owner and
property tenant.
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Ociober 16, 2007

Suzanne Peddler
1600 Saivador St.
Benicia, CA 94510

RE: APN: 0036-214-070-000
Dear Suzanne Peddler,

The purpose of this letfer is ta notify you of AT&T Califomnia’s proposal to place
an above-ground cabinet, associated conduits and boxes adjacent to, or in close
proximity to your property. The new facility will be placed within an existing
road right-of-way or public utility easement. (See attachment)

These new facilities will allow AT&T to provide state-of-the art telecommunication
services to the surrounding area. This project is currently in the final design
stages. The tentative location for the cabinet is as shown on the attachment, so
any concerns should be addressed to us immediately. The tentative
construction should start within the next 30 to 90 days. Construction completion
is generally within 7 fo 10 working days.

Upon completion of the wark all areas affected by such work will be retumed to
their original or better condition. f you have any questions for AT&T inc. about
this project, please contact me, Bob Keating at 707-258-3740, anytime, butas
soon as possible. Ore-mailto bk6599 @ atf.com. If we do not hear from you,
AT&T will assume your acceptance of the proposed placement.

Thank you,

Sincerely,

" Bob Kealing R -
Manager, OSP Engineering

Attachment
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Attachment D — Cabinet Screening
Process
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ATTACHMENT D - SCREENI

B> video cabinets
Landscaping/Screening

When we're finished installing the cabinet, we restore the site to the same or
better condition as when we first found it, including reseeding or sodding nearby
tandscaping where necessary.

Here's how AT&T will work with property owners to address any visual concerns?

«  nthe event a property owner (or adjacent property owner) raises a
concern abaut the proposed placement of a Lightspeed cabinet;
AT&T will work to resolve the issue with the property owner.

« Where the property owner's concerrn cannot be addressed solely by
placement, and sereening is necessary in order to resolve the
concern, AT&T will consider installing organic vegetation on the
iraffic-side of the Lightspeed cabinet.

«  Organic vegetation will need fo be maintained by the property
owrier afthough AT&T will replace any vegetation that dies within
six moriths of the Lightspeed cabinet installation.
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Attachment E — Cabinet Details and
Sample Installations
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Letter from AT&T dated August 26, 2008
regarding Undergrounding
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AT&T Services, Inc.

JOHN DI BENE 2600 Camino Ramon
(ieneral Attomey Room 2W954 o
Legal Department San Ramon, Califomnia
04583
025.823.9410 Phone
025.867.3869 Fax
john.di.bene@att.com
August 26, 2008

VI4 ELECTRONIC AND UNITED STATES MAIL

Heather McLaughlin
City Attorney

City of Benicia

250 East L Street
Benicia, CA 94510

Re:  Municipal Code 17.70.230 & AT&T’s “Lightspeed” Network Upgrade

Dear Heather:

TI write concerning Benicia Municipal Code Qection 17.70.230 as it relates to AT&T’s
“Lightspeed” network upgrade. Lightspeed is AT&T’s latest initiative to upgrade its
telecommunications network infrastructure. With Lightspeed, AT&T will extend fiber-optic
transmission facilities closer to residential neighborhoods, allowing Internet Protocol (IP)-based
services such as TP TV. . Lightspeed requires new utility cabinets in City rights-of-way that pair
with existing copper-connect cabinets cabinets already in the City. AT&T has advised staff that
it is not feasible to underground the Lightspeed cabinets and technology. City staff, however, has
expressed cconcern that Section 17.70.230 may require that such permits be placed underground.
This letter explains AT&T’s position regarding whether Section 17.70.230 can or should be
interpreted to require undergrounding of Lightspeed technology.

Section 17.70.230 does not require AT&T to install any of its new facilities underground,
including Lightspeed cabinets, for two reasons. :

Firsi, AT& T notes that Section 17.70:230 does fiot purport 16 Tequire the undergrounding of any
facilities, let alone AT&T’s new Lightspeed cabinets, except in new development sites in the
construction process. Section 17.70.230 provides:

All electrical, telephone, CATV, and similar distribution lines
providing direct service to a development site shall be installed
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underground within the site. Off-site utilities along a project
frontage for all new commercial, multifamily, or industrial
development shall be undergrounded, unless a deferral is granted
by the planning commission for those projects over which it has
approval authority, or by the design review commission for those
projects over which it has approval authority, or by the community
development director for those projects over which the director has
approval authority, in accordance with the deferral requirements of
BMC 16.36.020(G)(2).” (emphasis added).

Thus, by its own terms, the provision applies only to facilities in new developments. It does not,
however, govern facilities in previously developed parts of the City. Moreover, as confirmation
of its limited applicability to only certain areas, Section 17.70.230 cross-references Section
16.36.20(G)(2), which addresses the improvements a subdivider is required to construct when
developing a new subdivision. At most, Section 17.70.230 requires the undergrounding of
facilities in new development areas.’

Second, AT&T questions the legality of any undergrounding requirement, no matter whether it is
limited to new development areas pursuant to Section 17.70.230 or it applies more broadly.
Such an undergrounding requirement conflicts with California and federal law, particularly to the
extent it would obstruct AT&T’s right to upgrade its network within the City by placing new
facilities in the public right of way (“PROW?).

The particular facilities that appear to cause the City concern—cabinets that will house critical
network components—play an integral role in AT&T’s initiative to enhance its network. These
improvements will increase the bandwidth AT&T can deliver to residents of the City and will
allow AT&T to offer new and improved broadband services such as higher-speed Internet
access, Voice Over Internet Protocol, and several new Internet Protocol-based (“IP-based”)
services, including IP-video services. To implement the upgrade, AT&T must construct new
facilities, and the deployment of equipment cabinets in the PROW is integral to this process: they
are necessary to hold and protect the fiber and electronics that will make AT&T’s upgraded
network possible.

State and federal law prohibit an application of Section 17.70.230 that would require AT&T to
underground these facilities in new development areas or otherwise. _

California law (the Public Utilities Code) affords AT&T a strong right to construct its facilities
in the PROW. The Code’s provisions control because AT&T operates both as a “telephone

! Staff earlier expressed concern that Section 12.36 of the City’s municipal code could require

undergroundifig Lightspeed cabinefs.  As AT&T explained; Section 12:36by its-plain-terms-is-limited-to-the —

undergrounding of aerial facilities. See Section 12.36.080 (stating that the purpose of Chapter 12.36 is “to provide
for the orderly removal of existing overhead Facilities and the construction of new underground facilities™)
(emphasis added); 12.36.350 and 12.36.351 (prohibiting the maintenance and construction of overhead facilities).
Furthermore, even if Section 12.36 were fo govern surface mounted facilities, such as the cabinets, AT&T’s
Lightspeed cabinets fall under the exception in 12.36.020(D), because they are “equipment appurtenant to
underground facilities;” more specifically, the cabinets are “pedestal-mounted terminal box[es with] . . . [power]

meter cabinet{s].”
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corporation,” as that term is used by Section 7901 of the Public Utilities Codes (“Section 79017),
and a “video service provider,” as defined by the Digital Infrastructure and Video Competition
Act of 2006 (“DIVCA”) (Public Utilities Code Sections 5800 ef seq.). Accordingly, it enjoys a
vested right under Section 7501 to construct “telephone lines” and “necessary fixtures” “along
and upon any public road.” As the holder of a state video franchise, it also possesses the right
“t install, construct, and maintain a network within public rights-of-way” under the same terms
and conditions that apply to AT&T as a “telephone corporation” under Section 7901. DIVCA
§ 5885(a). Furthermore, federal law (Section 253) guarantees AT&T the right to be free from
any local regulation that “impedes the provision of ‘telecommunications service,”” Verizon
Communications, Inc. v. FCC, 535 U.S. 467, 491 (2002), or that “includefs] . . . features that, in
combination, have the effect of prohibiting the provision of telecommunication services.” City
of Auburn v. Qwest Corp., 260 F.3d 1160, 1176 (9th Cir. 2001);

AT&T’s rights as a telephone corporation under Section 7901 to enter and use the PROW have
long been upheld by the California courts. See, e.g., County of Los Angeles v. Southern Cal. Tel.
Co. 32 Cal.2d 378, 385 (1948) (Section 7901 provides “vested rights which the constitutions,
both state and federal, protect.™); Williams Communs. v. City of Riverside, 114 Cal. App.4th 642,
648 (2003) (“telephone companies have the right to use the public highways to install their
facilities”). Similarly, the preemptive language of Section 253 is ““virtually absolute’ in
restricting municipalities to a ‘very limited and proscribed role in the regulation of
telecommunications.’” Qwest Communs., Inc. v. City of Berkeley, 433 F.3d 1253, 1256 (9th Cir.

2006).

The City’s ability to curtail these rights is limited. Section 7901.1 grants the City the ability to
impose “reasonable control as to the time, place and manner in which roads . . . are accessed.”
See also 47 U.S.C. § 253(c). Section 5885(a) of DIVCA incorporates by reference the City’s
existing Section 7901.1 authority to impose “reasonable” time, place, and manner restrictions on

a video service provider.

Any blanket undergrounding requirement, such as that for new developments set forth in Section
17.70.230, violates AT&T’s rights and exceeds the City’s PROW powers because, for the
technological, economic, and practical reasons explained below, AT&T cannot underground the
innovative facilities it has designed to provide new and enhanced services, including its U-Verse
video service, to the residents of Benicia. The infeasibility of placing its facilities below grade
makes any undergrounding requirement an effective prohibition on AT&T’s ability to provide
telecommunication services. Such a prohibition is not, as a matter of law, a reasonable time,
place, and manner restriction, and is therefore a clear violation of Section 7901.1; nor is such a
prohibition consistent with the City’s right to manage the PROW under Section 253. Cf 44
Liguormart, Inc. v. Rhode Island, 517 US. 484, 501 (1996) (complete prohibitions, unlike
restrictions on time, place, or manner “are particularly dangerous” because they close off all

_ alternative chanmels), ..

The Lightspeed network upgrade will build upon earlier network expansions, allowing AT&T to
employ Internet protocol as the universal platform for new services. They include high speed
Internet service, VoIP, and our U-verse TV entertainment service for our residential customers.
To provide these new services, AT&T must install new electronics, which are needed to light the
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fiber-optics and convert the fiber signal to a bandwidth that can be transmitted over our existing
copper distribution network to the neighborhood homes.

These electronics must be suitably protected from the elements, and must be paired with, and
placed in close proximity to, an existing Service Area Interface (“SAI”) cabinet (the copper
cross-connect box) in order to make the necessary fiber/copper connection. The above-ground,
network upgrade cabinets provide the necessary shelter from the elements, contain a power
supply and allow for cooling and ventilation, and can generally be placed near an existing SAI
with relative ease.

In certain limited circumstances, AT&T may place its facilities underground in a controlled
environment vault (“CEV”). There a few instances where this will be possible: there must be a
preexisting CEV, it must have available space, and it must be in close proximity to an existing
SAL Moreover, it is not technologically, practically, or economically feasible to construct new
CEVs to house the critical components of this network-upgrade. For example, a CEV requires
the excavation of 20 feet (as opposed to 3-4 feet with an network-upgrade cabinet) and includes a
hatch structure for technician access, power, and ventilation that is larger than the proposed
network-upgrade cabinets. Placement of facilities in a CEV may also be impossible because of a
number of other factors, including the positioning of other facilities in the necessary spot (such
as sewer and water lines), the risk of water intrusion, and the lengthy disruption to streets,
sidewalks, and other utility services that may be necessary to construct the materially larger
CEVs.

Thus, in the vast majority of instances, no technology exists that would allow AT&T to place the
cabinets below grade in a feasible manner. The combination of the technological, ecopomic, and
practical constraints described above makes undergrounding impossible.  Consequently,
Section 17.70.230’s undergrounding requirement for facilities in new developments—and indeed
any such blanket undergrounding requirement—is unlawful because it constitutes an effective
impediment to and a material limitation on the deployment of AT&T’s network-upgrade
facilities. What ultimately amounts to a complete prohibition cannot be understood to constitute
a “reasonable” time, place, and manner restriction, and it violates Section 7901, DIVCA, and
Section 253 of the federal Telecommunications Act.

% & w

In sum, AT&T believes that, even by its own terms, Section 17.70.230 does not apply to the vast
majority of AT&T’s proposed Lightspeed cabinets, which would be installed in established areas
of the City, not in new development areas that are under construction. Moreover, any attempt by
the City to mandate that AT&T underground its Lightspeed cabinets, whether in new
development areas or otherwise, would be unlawful because any regulation compelling AT&T to
underground such facilities violates state and federal law.

Ultimately, enforcement of Section 17.70.230 against AT&T will only harm Benicia residents by
delaying their access to enhanced services and a new competitive choice. Such a result serves no
one’s interests. If you would like to discuss this matter further, please let us know and we will
be happy to arrange a mutually convenient time.
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Sincerely,

John di Bene
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Page 1 of 1

Dan Schiada - Fwd: AT&T Lightspeed ~ Acoustical Information For New (*48 Series) Cabinets

% e R e

T R e T T e D TS B o LS R

From:  Heather MecLaughlin

To: Anne Cardwell; Charlie Knox; Jim Erickson

Date: 6/17/2008 5:18 PM

Subject: Fwd: AT&T Lightspeed - Acoustical Information For New (*48 Series) Cabinets
CC: Dan Schiada

Haven't reviewed yet, but it also has a request for a study session...

>>> "D] BENE, JOHN (Legal)" <jd3235@att.com> 6/17/2008 5:00 PM >>>
Heather & Don - attached is the latest sound data from factory testing
on the '48 series cabinets, the cabinets we will be installing in

Benicia. I think you'll find that, in addition to all being 48" high,

they are slightly quieter than the 52 series cabinets. Sorry it took s0
long to get this out - we had the data, but it took awhile to get it

into an approved form. T'd like to schedule a time for me and Tejas
Antani from our network group to talk through this data and the rest of
the outstanding issues that you want to address in your staff report
sometime next week, if that would be convenient. Also,I understand
that from Rhuenette's meeting with the Mayor, we're looking at trying to
do a workshop next month (our folks would like to propose July 27th as
the workshop date, if we can make such a request). Thanks, J ohn.

<<48 Series Cabinets Acoustics June2008.ppt>>
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Memo from Director of Public Works,
dated June 19, 2008, on noise issues
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Public Works Department

Clean Water / Safe Streets
MEMORANDUM
DATE: June 19, 2008
TO: Heather McLaughlin, City Attorney

Charlie Knox, Community Development Director

FROM: Dan Schiada, Director of Public WOMW

SUBJECT: AT&T LIGHTSPEED CABINETS - UPDATED NOISE DATA

I received the updated noise data via email earlier this week on the proposed AT&T Lightspeed
cabinets. This data, submitted by AT&T’s attorney J ohn DiBene, is summarized below:

1. AT&T will only install the 48 series cabinets in Benicia. They are slightly quieter than
the cabinets previously proposed. Attached is the decibel level summary sheet.

5 The data indicates that noise levels 5 feet away from the cabinet will reach 55 decibel
levels when temperatures reach or exceed 80 degrees. Data was requested for noise
Jevels at the cabinet, but were not provided. Previous correspondence from John DiBene
suggested to add another 5 decibels to each figure to replicate noise levels closer than 5
feet from the cabinet.

3. The City’s noise standards are as follows:

a. Per the Benicia Municipal Code
Residential (quiet suburban) - 45 decibels (10pm to 7am)
50 decibels (7pm to 10pm)
55 decibels (7am to 7pm)
Commercial (quiet suburban) - 55 decibels (10pm fo 7am)
- 60 decibels (7am to 10pm)

v e o Tridyygtrial (guiet suburban) =70 to-75-decibels-(anytime)
b. Per the General Plan

Res (& other sensitive areas) - 50 decibels (tonal noises @ day)
- 45 decibels (tonal noises @ night)
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c. Please note that quiet suburban is the midrange category in the BMC. The more
sensitive “very quiet” category would reduce the decibel level standards by 5.

When reviewing the data above, there are still occurrences when these cabinets will exceed the
City’s noise standards. These are listed below:

For noise levels at the cabinet, an increase of 5 to the decibel summary table as suggested
previously by AT&T would provide readings of:

a. 60 decibels - temperatures of 90 degrees and greater

b. 55 decibels — temperatures of 80 degrees and greater

c. 50 decibels — temperatures of 70 degrees and greater

When comparing these readings to our standards listed above, we see that theses new
cabinets will exceed the City’s General Plan noise limits for residential areas during all
times day and night when temperatures are 80 degrees or higher and exceed nighttime
standards (10pm to 7am) when temperatures are 70 degrees or greater.

The new cabinets will exceed the City’s BMC noise limits for residential areas during all
times day and night when temperatures are 90 degrees ot greater, exceed evening and
nighttime standards (7pm to 7am) for temperatures 80 degrees or greater, and exceed
nighttime standards (10pm to 7am) for temperatures 70 degrees or greater. :

The new cabinets will also exceed the City’s BMC noise limits for commercial areas
during nighttime hours (10pm to 7am) when temperatures are 90 degrees or higher.

For noise levels at a distance of 5 feet from the cabinet would provide readings of:
a. 55 decibels — temperatures of 90 degrees and greater
b. 50 decibels — temperatures of 80 degrees and greater
c. 45 decibels —temperatures of 70 degrees and greater

When comparing these readings to our standards, the new cabinets will exceed the City’s
General Plan noise limits for residential areas during all times day and night when
temperatures are 90 degrees or higher and exceed nighttime standards (10pm to 7am)
when ternperatures are 80 degrees or higher.

The new cabinets will also exceed the City’s BMC noise limits for residential areas
during evening and nighttime hours (7pm to 7am) when temperatures are 90 degrees or
greater and exceed nighttime standards (10pm to 7am) when temperatures are 80 degrees
or higher. '

In summary:

The new information provided by AT&T still indicates that their proposed cabinets for Project
Lightspeed will exceed the City’s noise level standards for residential areas categorized as quiet
suburban at the times listed above. It should be noted that these cabinets will NOT exceed the
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City’s noise levels for commercial and industrial areas except for the unlikely occurrence of o0
degree or higher nighttime temperatures. In light of this information, AT&T should consider
initiating their Project Lightspeed project in the Benicia Industrial Park or within the commercial
areas of town first to stay in compliance with our noise standards. Once installed, the noise
levels of the new cabinets could be verified in the field to deterrine what additional mitigation
measures would need to be applied to address the noise level problems.

Cc:  Chris Tomasik, Assistant Director of Public Works
Michael Throne, City Engineer

Attachments:
AT&T Revised Noise Information on 48 Series Cabinets

Benicia Municipal Code Noise Regulations (Chapter 8.20)
Benicia General Plan Excerpt from Noise Section
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Noise Regulations, Chapter 8.20 of the
Benicia Municipal Code
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Chapter 8.20 NOISE REGULATIONS ‘ Page 1 of 6

Foc) <)L= )

Chapter 8.20
~ NOISE REGULATIONS"

3.20.010 Dedlaration of policy.

8.20.020 Definitions.

8.20.030 Sound-amplifying equipment — Purpose of provisions.
3.20.040 Sound-amplifying equipment — Registration — Required.
8.20.050 Sound-amplifying equipment — Registration — Statement filing and approval.
8.20.060 Sound-amplifying equipment — Registration - Fee.
520.070 Sound-ampfifying equipment — Appeal from disapproval.
8.20.080 Sound-amplifying equipment — Use regulations.
8.20.090 Radios, felevision sets and similar devices.

8.20.100 Hawkers and peddlers.

8.20,110 Drums — Use restricted.

8.20.120 Schools, hospitals and churches.

8.20.130 Animals and fowl.

8.20.140 Machinery, equipment, fans and air conditioning.
8.20.150 Construction of buildings and projects.

8.20.160 Vehicle repairs.

8.20.170 Motor-driven vehicles.

8.20.180 Sound level measurement criteria.

8.20,190 Ambient base noise level.

8.20.200 Excessive noise prohibited.

8.20.210 Petition for temporary relief from regutations.

8.20.220 Repealed.

8.20.230 Violation — Additional remedy.

8.20.010 Declaration of policy.
It is declared to be the policy of the city to prohibit unnecessary, excessive and annoying noises from all

sources subject to its police power. At ceriain levels noises are detrimental to the health and welfare of the
citizenry and in the public interests shall be systematically proscribed. (Ord. 77-2 N.S. § 1, 1977, prior

code § 12-101).

8,20.020 Definitions.
As used in this chapfer, unless the context otherwise clearly indicates, the words and phrases used in
this chapter are defined as follows:

A. "Ambient noise" means the all-encompassing noise associated with a given environment, being
{isually a composite of sot nds-from-any-seurces-near and far_For the purpose of this chapter, ambient
noise level is the level obtained when the noise level is averaged over a period of 15 minutes without. . -
inclusion of noise from isolated identifiable sources, at the location and time of day near that at which a
comparison is to be made.

B. "Commercial purpose’ means and includes the use, operation or maintenance of any sound-
amplifying equipment for the purpose of advertising any business, of any goods, or any services, or for the
purpose of attracting the attention of the public to, of advertising for, or soliciting patronage or customers
to or for any performance, show, entertainment, exhibition, or event, or for the purpose of demonstrating

such sound equipment.
IX-A-55
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“hapter 8.20 NOISE REGULATIONS ‘ Page 2 of 6

. "Decibel" means a unit of jevel when the base of the logarithm is the tenth root of 10 and the
guantities concerned are proportional to power.

D. "Emergency work" means work made necessary to restore property to a safe condition following a
public calamity, or work required fo protect persons or property from an imminent exposure fo danger, of
work by private or public utilities when restoring ufility service.

E. "Frequency" of a function periodic in fime means the reciprocal of the primitive period. The unitis the
hertz and shall be specified.

F. "Hertz" means the complete sequence of values of a periodic quantity which occurs during a period.

G. "Microbar” means a unit of pressure commonly used in acoustics and is equal to one dyne per
square centimeter.

H. "Motor vehicles" includes, but is not limited to, mini-bikes and go-carts.

I "Noncommercial purpose” means the use, operation or maintenance of any sound equipment for other
than a commercial purpose. "Noncommercial purpose” means and includes, but is not limited to,
philanthropic, political, patriotic and charitable purposes.

J. "Period" of a periodic quantity means the smallest increment of time for which the function repeats
itself.

K. "Periodic quantity” means oscillating quantity, the values of which recur for equal increments of time.

L. "Person” means & person, firm, association, copartnership, joint venture, corporation, or any entity
public or private in nature.

M. "Sound-amplifying equipment" means any machine or device for the amplification of the human
voice, music, or any other sound. "Sound-amplifying equipment” shalt not include standard automobile
radios when used and heard only by the occupants of the vehicle in which the automobile radio is
installed. "Sound-amplifying equipment,” as used in this chapter, shall not include warning devices on
authorized emergency vehicles or horns of other warning devices on any vehicle used only for traffic
safety purposes.

N. "Sound level” or "noise level," in decibels (dB), is the sound measured with the "A" weighting and
slow response by a sound level meier. ,

0. "Sound level meter" means an instrument including a microphone, an amplifier, an output meter, and
frequency weighting networks for the measurement of sound jevels which satisfies the pertinent
requirements in American Standard Specifications for sound tevel meters $1.4-1971 or the most recent
revision thereof.

P. "Sound truck” means any motor vehicle, or any other vehicle regardless of motive power, whether in
motion or stationary, having mounted thereon or attached thereto any sound-amplifying equipment. (Ord.
77-2 N.S. § 1, 1977, prior code § 12-102).

8.20.030 Sound-amplifying equipment — Purpose of provisions.

The council enacts this legislation for the sole purpose of securing and promoting the public health,
comfort, safety and welfare of its citizenry. While recognizing that the use of sound-amplifying equipment
is protected by the constitutional rights of freedom of speech and assembly, the council nevertheless feels
obligated to reasonably regulate comrective constitutional rights of the citizens of this community to privacy
and freedom from public nuisance of loud and unnecessary noise. (Ord. 77-2 N.S. § 1, 1977; prior code
§ 12-501).

8.20.040 Sound-amplifying equipment — Registration — Required. ‘

it is unlawful for any person, other than personnel of law enforcement or governmental agencies, o
install, use or operate within the city a loudspeaker or sound-amplifying equipment in a fixed or movable
position or mounted upon any sound truck for the purposes of giving instructions, directions, talks,

»

alley, sidewalk, park, place or public propéity without first filing a registration statérdent ahd obtaining
approval thereof as set forth in BMC 8.20.050 through 8.20.080. (Ord. 77-2 N.S. § 1, 1977; prior code
§ 12-502).

addresses, leciures, or fransmitting music toany WWWWM,_«

8.20.050 Sound-amplifying equipment — Registration — Statement filing and approval.
A. Every user of sound-amplifying equipment shall file a registration statement with the city manager or
his designee 15 days prior {0 the date on which the sound-amplifying equipment is intended to be used,
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Chapter 8.20 NOISE REGULATIONS Page 3 of 6

which statement shall contain the following information:

1. The name, address and telephone number of both the owner and user of the sound-amplifying
equipment;

5 The maximum sound-producing power of the sound-ampiifying equipment which shall include
ihe wattage to be used, the volume in decibels of sound which will be produced, and the approximate
distance for which sound will be audible from the sound-amplifying equipment;

3. The license and motor number if a sound truck is to be used;

4. A general description of the sound-amplifying equipment which is to be used; and

5. Whether the sound-amplifying equipment will be used for commercial or noncommercial
purposes.

B. The city manager, or his designee, shall return to the applicant an approved certified copy of the
registration statement unless he finds that:

1. The conditions of the motor vehicle movement are such that in the opinion of the city manager,
use of the equipment would constitute a detriment to traffic safety; or

2 The conditions of pedestrian movement are such that use of the equipment would constitute a
detriment to traffic safety; or

3. The registration statement required reveals that the applicant would violate the provisions set
forth in BMC 8.20.080 or any other provisions of this code.

C. In the event the registration statement is disapproved, the city manager or his designee shall enforce
upon the statement his reasons for disapproval and return it forthwith to the applicant. (Ord. 77-2 N.5. § 1,

1977; prior code § 12-503).

8.20.060 Sound-amplifying equipment — Registration — Fee.

Prior to the issuance of the registration statement, a fee in the amount of $25.00 per day, or any portion
thereof, shall be paid fo the city, if the loudspeaker or sound-amplifying equipment is to be used for
commercial purposes. No fee shall be required for the operation of a loudspeaker or sound-amplifying
equipment for noncommercial purposes. (Ord. 77-2 N.S. § 1, 1977 prior code § 12-505).

8.20.070 Sound-amplifying equipment — Appeal from disapproval.

Any person aggrieved by disapproval of a registration statement may appeal the disapproval fo the cily
council within 10 days. The appeal shall be filed with the city clerk and placed on the next regular council
meeting agenda for review. (Ord. 77-2 N.S. § 1, 1977, prior code § 12-504).

8.20.080 Sound-amplifying equipment — Use regulations.

The commercial and noncommercial use of sound-amplifying equipment shall be subject to the following
regulations:

A. The only sounds permitted shall be either music or human speech, or both.

8. The operation of sound-amplifying equipment shall only occur between the hours of 8:00 a.m. and
8:00 p.m. each day except on Sundays and legal holidays. No operation of sound-amplifying equipment
for commercial purposes shall be permitted on Sundays or legal holidays. The operation of sound-
amplifying equipment for noncommercial purposes on Sundays and legal holidays shall enly occur
between the hours of 9:00 a.m. and 9:00 p.m.

C. Sound levels emanating from sound-amplifying equipment shall not exceed 15 decibels above the
ambient base noise level.

D. Notwithstanding the provisions of subsection (C) of this section, sound-amplifying equipment shall
not be operated within 200 feet of churches, schools, hospitals, or city or county buildings unless
specifically authorized by the city manager or his designee,

T ECInany event, ourd s SO *emﬁed%ha%&wﬂﬂet"be»umeasenab
raucous, jariing, disturbing, or a nuisance to reasonable persons of normal sefsitiveness within the area of
audibifity. (Ord. 77-2N.8. § 1, 1977, prior code § 12-508). '

8.20.090 Radios, television sets and similar devices,

A. Use Restricted. it is unlawful for any person within any residential zone of the city to use or operate
any radio receiving set, musical instrument, phonograph, television sef, or other machine or device for the
producing or reproducing of sound between the hours of 10:00 p.m. of one day and 7:00 a.m. of the
following day in such a manner as fo disturb the peace, quiet and comfort of neiihboring residents or any

hﬁn:!/ww,codevublishing.comJCA/Bem'ciafBeniciaOS/BeniciaOEZO-html 10/22/2007



“hapter 8.20 NOISE REGULATIONS Page 4 of 6

reasonable person of normal sensitiveness residing in the area.

B. Prima Facie Violation. Any noise level exceeding the ambient base level at the property line of any
property or, if a condominium or apartment house, within any adjoining apartment, by more than five
decibels shall be deemed fo be prima facie evidence of a violation of the provisions of this section. (Ord.
77-2N.S. § 1, 1977, prior code § 12-201).

8.20.100 Hawkers and peddlers.
it is unlawful for any person within the city to sell anything by outcry within any area of the city zoned for
_residential uses. The provisions of this section shall not be construed to prohibit the selling by outery of
merchandise, food and beverages at licensed sporting events, parades, fairs, circuses and other similar
licensed public entertainment events. (Ord. 77-2 N.S. § 1, 1977, prior code § 12-202).

8.20.110 Drums — Use restricted.
It is untawful for any person to use any drum or other instrument or device of any kind for the purpose of

attracting attention by the creation of noise within the city. This section shall not apply to any person who is
a participant in a school band or duly licensed parade or who has been otherwise duly authorized to
engage in such conduct. (Ord. 77-2N.S. § 1, 1977; prior code § 12-203).

8.20.120 Schools, hospitals and churches.

it is unlawful for any person to create any noise on any street, sidewalk or public place adjacent to any
school, institution of learning or church while the same Is in use, or adjacent to any acute hospital, which
hoise unreasonably interferes with the workings of such institution or which disturbs or unduly annoys
patients in the hospitat, provided conspicuous signs are displayed in such street, sidewalk or public place
indicating the presence of a school, church or hospital. (Ord. 77-2 N.S. § 1, 1977; prior code § 12-204).

8.20.130 Animals and fowl. ,

No person shall keep or maintain, or permit the keeping of, upon any premises owned, occupied of
controlled by such person any animal or fowl otherwise permitted to be kept which, by any sound, cry or
behavior shall cause annoyance or discomfort to a reasonable person of normal sensitiveness in any
residential neighborhood. (Ord. 77-2 N.S. § 1, 1977; prior code § 12-205).

8.20.140 Machinery, equipment, fans and air conditioning.

It is unlawful for any person to opérate any machinery, equipment, pump, fan, air conditioning
apparatus, or similar mechanical device in any manner so as to create any noise which would cause the
noise level at the property line of any property to exceed the ambient base noise level by more than five
decibels. (Ord. 77-2N.8. § 1, 1977; prior code § 12-206).

8.20.150 Construction of buildings and projects.

It is unlawful for any person within a residential zone, or within a radius of 500 feet therefrom, to operate
equipment or perform any outside construction or repair work on buildings, structures, or projects or to
operate any pile driver, power shovel, pneumatic hammer, derrick, power hoist, or any other construction
type device between the hours of 10:00 p.m. of any one day and 7:00 a.m. of the next day in such a
manner that a reasonable person of normal sensitiveness residing in the area is caused discomfort or
annoyance unless peforehand a permit therefor has been duly obtained from the city manager or his
designee. No permit shall be required to perform emergency work as defined in BMC 8.20.020. (Ord. 77-2
N.S. § 1, 1977; prior code § 12-301).

-
T,
=t

it is unlawful for any person within any resideritial area of the city fo repair, rebuild, or test any motor -+ o
vehicle between the hours of 10:00 p.m. of one day and 7:00 a.m. of the next day in such a manner that a
reasonable person of normal sensitiveness residing in the area is caused discomfort or annoyance. (Ord.

77-2 N.S. § 1, 1977, prior code § 12-401).

8.20.170 Motor-driven vehicles.
It is uriawful for any person to operate any motor-driven vehicle within the city in such a manner that a
reasonable person of normal sensitiveness residing in the area is caused discomfort or annoyance;
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“hapter 8.20 NOISE REGULATIONS Page 5 of 6

provided, however, any such vehicle which is operated upon any public highway, street, or right-of-way
shall be excluded from the provisions of this section. (Ord. 77-2N.8, § 1, 1977; prior code § 12-402). .

3.20.180 Sound level measurement criteria.,
Any sound level measurement made pursuant to the provisions of this chapter shall be measured with a

sound level meter using the "A" weighting. (Ord. 77-2N.S. § 1, 1977, prior code § 12-103).

820,190 Ambient base noise level.
Where the ambient noise level is less than designated in this section the respective noise level in this

section shall govern.

B Sound Levet A, decibels I
Community Environment Clagsification
Very Quiet Quiet Slightly noisy (suburban,
Zone (rural, {(suburban) urban)
suburban}
R1and R2 ~ 10:00 p.m. to 7:00 40 45 50
am.
RiandR2  7:00 p.m. to 10:00 45 50 55
| p.m.
RiandR2 7:00am. o 7:00p.m. 50 55 60
R3and R4  10:00 p.m. 10 7:00 45 50 55
a.m.
R3and R4 7:00 aun o 10:00 50 55 80
D.Mm.
Commercial 10:00 p.m. io 7:00 55 60
a.m.
Commercial  7:00 a.m. to 10:00 80 65
p.m.
M1 anytime 70 70
M2 anytime 75 75

(Ord. 77-2N.S. § 1, 1977 prior code § 12-104).

8.20.200 Excessive noise prohibited.
A. Notwithstanding any other provision of this chapter, and in addition thereto, it shall be unlawful fol

any person to wilfully make or continue, or cause fo be made or continued, any loud, unnecessary, of
unusual noise which disturbs the peace or quiet of any neighborhood or which causes discomfort or
annoyance fo any reasonable person of normal sensitiveness residing in the area.
B The standards which shall be considered in determining whether a violation of the provisions of this
section exists shall include, but not be limited to, the following:
1. The level of the noise;

A The intensity of the,nolse, .o .
5 \Whether the nature of the noise is usual of unusual;
4. Whether the origin of the noise is natural or unnatural,
5. The level and intensity of the background noise, if any,
8. The proximity of the noise fo residential sleeping facilities;
7. The nature and zoning of the area within which the noise emanates;
8. The density of the inhabitation of the area within which the noise emanates;

9. The fime of day or night the noise occurs;
I1X-A-59
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Chapter 8.20 NOISE REGULATIONS Page 6 of 6

10. The duration of the noise;
11. Whether the noise is recurrent, intermittent, or constant; and
12. Whether the noise is produced by a commercial or noncommercial activity, (Ord. 77-2 N.S. § 1,

1977, prior code § 12-601).

8.20.210 Petition for temporary relief from regulations.

Any person may pefition the city council for temporary refief from provisions of this chapter by written
request directed to the city clerk. The city council shall hear such petition at the next regular city council
meeting not less than five days after the filing of said request. Upon hearing all the evidence, the city
council may grant temporary relief from the provisions of this chapter upon such terms and conditions as
the council may see fit if the council finds that the temporary relief does not endanger the health, welfare
or safefy of the residents of the city. The temporary relief may not exceed 30 days in duration. The
applicant for refief may not exceed the provisions of this chapter untif such time as the permit of the city
has been issued. The decision of the city council shall be final, (Ord. 77-2 N.S. § 1, 1977, prior code § 12-
701).

8.20.220 Violation —~ Penalty.
Repealed by Ord. 03-9. (Ord. 77-2N.S. § 1, 1977; prior code § 12-105).

8.20.230 Violation — Additional remedy.

As an additional remedy, the operation or maintenance of any device, instrument, vehicle, or machinery
in violation of any provision of this chapter, which operation or maintenance causes discomfort or
annoyance to reasonable persons of normal sensitiveness or which endangers the comfort, repose, health
or peace of residents in the area, shall be deemed and is declared to be, a public nuisance and may be
subject to abatement summarily by a restraining order or injunction issued by a court of competent
jurisdiction. (Ord. 77-2 N.S. § 1, 1977; prior code § 12-106).

1

For statutory provisions on noise control, see Health and Safety Code § 46000 et seq.

(roc ][ < JI =]
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Stationary Noise Standards from the
Benicia General Plan
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I Npise

STATTONARY NOISE SOURCES

Table 4-4 provides specific performance standards for determining the compatibility
of proposed poise-sensitive land uses with stationary noise sources.The performance
standards are for new noise-sensitive developments which may bé affected by an
existing stationary noise source. The performance standards also apply to new devel
opments that include a stationary noise source which may affect an existing neise-
sensitve development.

The intent of these performance standards is both to prevent new noise sources from
éncroaching on existing noise-sensitive developments and to prevent new noise-
sensitive developments from encroaching on existing uses.

Noisé sources evaluated relative t6 the pedformance standards inTable 4-4 should be
considered with respect to their standard daily or weekly operating conditions. Noise
sources may produce unusual noise levels due to temporary equipment malfunction,
or upusual atmospheric conditions. Noise levels associated with these infreqnent ~
conditions are exempt from the performance standards contained inTable 4-4.1n
addition, the performance standards are not to be applied to safety signals or warning
devices. In the event an acoustical stady is required of an applicant, refer to Appen-
dix I: "Requirements for an Acoustical Analysis®

City of Benicia General Plan 177
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Chapter 4, Cornmunity Health and Safety

Yable 4-4. Noise Level Performance Standards for Noise-Sensitive Land Uses
Which May Be Affected by Stationary Noise Sources | .

Land Use

Exterior Hourly L, dB Interior Hourly L 4B

Daytime Nighttimwe Daytime Nighttire
* a.m. to 10 pan. | 10 pam. to 7 a.m. 7 a.m. to 10 pm. | 10 p.oe to 7 aan

Residential

55 50 40 " 35

TransientLodging 55 50 . 40 35

Hospitals

Nursing Homes

—_ — ’ 40 35
55 50 o - 35

Theaters, Auditoriums —_ — ) 35 35

Churches
Schools
Libraries

55 50 40 , 40
55 50 ) 45 45
55 50 45 45

Statippary Dot SOUICES include ipdustrial operations, outdoor secreation faciities, HVAC units, loading
docks, cic :

'Ihcabwcstzndmdsmybcadjust:ﬂupwardsmanw ﬁ)raninctmscintbcacigingambimthn&y
1 caused by a proposed project. An increase of Jess than 3B is permitted, cven if the: standards in
Table 44 arc exceeded;an increase of 3dB OF greater Copstitnies 2 significant eovironment:l impact,
usless the increase does not cause the standards inTeble 44 o be exceeded.

The poise Jevel standards conmined above shall be applied toz typical hour of operation. 'When a pgak
hour of operation i expected 1o ouour consistently duriog dadly or weekly operations, the standards
chall also be applied o those oporations.

Each of the noisc standards specified above shall be Iowcrcdbyﬁw:dBﬁarmualnoisa:(hxmuﬁng,tﬁg!}
pitched tonts, speech music, of yecurting impulsive npises), This lowering of the stanttand does not
apply to residential vnits established in conjunction with industrizl or commezcial carctaker dvellings.
(5ee Glossary for definitior: of tonal noiseh .

The City may choose to apply the pojse level performance standards 2t designated outdoor activity
areas, in fieu of the property ne. -

‘ihe sbove standards do not apply to safety signals or Warning devices.

For nolse sources that occur o an infrequent basis and are considered 1o be safety equipment (such 25
flaring Or pressre cefief valves), a masimum nojise fevel of 75 dB is accepiable, as mrasured from the
receiver’s property line. Noise Yevels which ate projected 1o exceed this maziznm are considered 2
significant errvironmental impact.

“Wwhere outdoor activity arcas do pot exist andyor are pot expected o be affected, the City may choose
to onlly apply the jutegior noise Jevel criterda. For example, in the case of sinple funity residences which
do not have second story patios or outdoor ackvity areas, the Ciry may choose to only apply an interior
noise level standard at the second story irterior spaces.
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D. Noise-

- 4. COMMUNITY NOISE GOALS, POLICIES, AND PROGRAMS

GOAL 4.23:
POLICY 4.23.1:

Program 423.4:
PoLICY 4.23.2:

PoLICY 4.23.3¢

PoLICY 4.23.4:

Program 4.23.B:

PoxcY 4.23.5:

reduce or eliminate the effects of excessive noise.

Evahiate the compatibility of proposed projects with respect to

existing and future transportation nojse levels by utilizing
Tables 43 and 4-4.

Tnvestigate and implement techniques to reduce traffic npoise.

Use noise dampening building standards, site design, landscap-
ing,and setbacks instead of sound walls, wherever possible.
Use available techniques such as building insulation, berms,
building design and orientation, buffer yards, and staggered
operating hours to minimize noise at the scurce.

Control development of noise-sensitive land uses in areas
exposed to existing or projected noise which exceed the levels .
specified inTables 43 and 44 uness the project includes
specific, effective roitigation measures 1o reduoce interior and
exterior noise Jevels to those specified inTables 4-3 and 4-4.

Investigate conditioning construction of vefwork vnits with a
requirement to record a"notice of special restrictions” which
would acknowledge the noisy nature of existing adjacent
industrial uses. _

Accommodate roadway improvement. projects for build-out of
the General Plan by recognizing that existing noise-sensitive
uses may be exposed to increased noise levels from roadway
repairs, sncreased traffic,and increased trave] speeds. When it is

" .not practical to reduce traffic noise levels to those inTable 44, -

the following criteria will be used as a test of significance for
the environmental review of roadway improvement projects:

) Where existing noise levels are less than 60 dB 1, at the
ontdoor activity area of a noise-sensitive use,a 5 dB L, increase
in noise jevels due to a roadway improvement project will be
considered sigpificant;

(b) Where existing noise levels range between 60 2nd 65 dB

L, at the outdoor activity area of a noise-sensitive use,a 3dB L,
increase in noise Jevels due to a roadway improvement project
will be considered significant; and

(c) Where existing noise Jevels are greater than 65 dB L, at the

outdoor activily area of 2 nosesensitive use T LS dB L

City of Benicia General Plan
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Chapter 4. Community Heakth and Safety

Program 423.C:
PoLCY 4.23.6

Program 4.23.1:

increast in noise levels dueto.a roadway improvernent project
will be considered significant.

If needed, revise the City’s noise ordinance and consider incor-
poraiing the noise level performance stapdards in'Table 4-4.

Attempt to reduee nofse in areas already highly impacted by
‘excessive noise. ]
Identify sources of noise in the community (such as flight

patterns, construction noise, traffic, milroads, indastrial, and
amplified sound). Develop measures to reduce excessive noike

1o acceptable levels.
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AGENDA ITEM
CITY COUNCIL MEETING: NOVEMBER 4, 2008

INFORMATIONAL ITEMS
DATE : October 18, 2008
TO : City Council
FROM : City Attorney
SUBJECT : REVIEW OF VOLUNTARY CAMPAIGN EXPENDITURE
LIMITS ~ POLICY CALENDAR ITEM
RECOMMENDATION:

Provide direction to staff on whether additional campaign related ordinances should be
drafted.

EXECUTIVE SUMMARY:

Over the past several years, the City Council has considered a variety of campaign related
ordinances. The Council has adopted a Code of Fair Campaign Practices ordinance as
well as a Campaign Disclosure in Candidate Elections ordinance. At one of the

Council’s priority setting sessions, the Council decided to agendize whether to direct staff
to draft additional campaign related ordinances. The ordinances could provide for

voluntary recusal for actions involving contributors to a campaign, listing out
subcontractors on disclosure statements and disclosing contributors for mass mailers.

STRATEGIC PLAN:

Relevant Strategic Plan Goals and Strategies:

None.

BUDGET INFORMATION:

It is unclear at this point what budget impact there would be.

BACKGROUND:

Vice Mayor Campbell has requested the Council consider campaign ordinances to
provide:

1. A limitation on contribution amounts ($500 per election cycle for monetary
contributions and/or $500 for non-monetary contributions).

X-A-1



2. “A pledge by a candidate that they will voluntarily recuse themselves on any City
Council vote where the decision involved someone/company who has given them
$1000 or more for a campaign or campaigns (cumulative total).

3. Itisno longer sufficient to just list the vendor a candidate pays such as a
consultant, but to now list the sub vendors. After the audit we all went through it
appears that is what we were supposed to do anyway according to the Board of

Equalization.

4. With respect to both issue mass mailers and campaign/political mailers I want the
contribution source listed down to $99 and expenditure for each mailer listed
down to $99. Also I want these numbers reported to the City within 48 hours

after the mailing is posted.”

Vice Mayor Campbell would also like a $100/day fine for each separate violation until

the reporting requirements have been complied with.

I have attached sample ordinances from Oakland, San Jose, Berkeley, Albany and Walnut
Creek. The following is a brief table to identify where the ordinances have similar
provisions to those requested. The Section notation refers to the first main section where

the concept is discussed.

Oakland San Jose Berkeley Albany | Walnut
: : Creek
Contribution Limits Section Section Section Section | Section
3.12.050 12.06.210 2.12.415 7-3 12-1.103
Recusal for actions Section - -
involving 3.12,310
Contributors
Vendors and Sub- - - Section Section  Section
Vendors 2.12.315 7-5 12-1.106
Identification of Section Section Sections
Contributors fo 3.12.230 12.06.1010 212272 &
Mailers 2.12.330

It is worth noting that all of the cities except for Walnut Creek are charter cities and so
have more authority over local elections by virtue of their charter. More research would
have to be done to see if other non-charter cities have similar provisions.

Attachments:

DooCco

Oakland Ordinance

San fose Ordinance
Berkeley Ordinance
Albany Ordinance
Walnut Creek Ordinance
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'_Chapter 3.12 THE CITY OF OAKLAND CAMPAIGN REFORM ACT* : Page 1 of 14

Title 3 MUNICIPAL ELECTIONS

Chapter 3.12 THE CITY OF QAKLAND CAMPAIGN REFORM ACT*
Article | Findings 2nd Purpose
3.12.010 Title.

3.12.020 Findings and declarations.

3.12.030 Purpose of this Act,

Arficle Il Definitions

3,12.040 Interpretation of this Act.

Article 1l Contribution Limitations

3.12.050 Limitations on contribufions from persons.
3.12.0680 Limitations on contributions from broad-based potifical committees.

. 3.12.070 Return of contributions.

3,12.080 Aggregation of paymenis.

3.12.080 Loans.

3.12.100 Family contributions,

3.12.110 One campaion committee and one checking account per candidate for ¢ity office,

VO T

3,12.120 Money received by city officials and candidates treated as gontributions, income of
gifts, ’

3.12.130 \dentification of contribufor required.

3.12.140 Contractors doing business with the city of Oazkiand, the Dakiand Redevelopment
Agency or the Oakiand Unified School Digtrict prohibited from making contributions.

3.12.150 Officeholder fund.

3.12.160 Allowance for donation of office space.

3.12.170 Legal expense funds.
3.12.180 Volunteer services exemption.
Article IV Expenditure Cellings

3.12.190 Expenditure cellings.

http://bpc.iserver.net/codes/oakland/_DA”I‘A/TITLEOS/ Chapter_3_1 2MTHE_CITY_O?_(..TATTA 0/2008



Chapter 3.12 THE CITY OF OAKLAND CAMPAIGN REFORM ACT* Page2 of 14

3.12.200 Amount of expenditure ceilings.

3.12.2410 Time periods for expenditures.

3.12.220 Expenditure cellings lifted.

Ariicle V independent Expenditures

3.12.230 Independent expenditures for mass mailings, state mailings or other.campgjgg
materials. '

Article VI Agency Responsibility

3.12.240 Duties of the Public Ethics Commission.
3.12.250 Duties of the City Clerk.
Article VIl Enforcemsnt

.3.12 260 Public Ethics Commission as gnforcing body,

15578 Criminal misderneanor achions.

3.12.280 Enforcement actions.
3.12.290 injunctive rel'ie'f.
3,12.300 Cost of litigation,

3.12.310 Disqualification.

Article VIiI Miscellaneous Provisions

3 12.320 Applicability of other laws,
3.12.330 Severability.

* Editor's Note: Per Ord, 11969, passed March 18, 1997, effective January 1, 1097, except to acts
oecurring on or before December 31, 1996, Chapler 3.12, the Oakland Campaign Reform Adt, is
suspended pending further legislative action by ordinance, by the Oakland City Couneil in response to
pending legal challenges to Proposition 208, the California Political Reform Act of 1896. Chapter 3.12
will be auiomatically reinstated without legislafive action by the Oakland City Council if Proposition 208
is enjoined in its entirety.

Prior ordinance history: Ords. 11612, 11874, 12043 and 12075.

Article | Findings and Purpose

3.12.010 Title.

http://bpc.iserver.net/codes/ oakland/ DATA/TITLE03/Chapter_3 1 2__THEMCITY__01¥..7A1'05 0/2008



e_Chapter 3.12 THE CITY OF OAKLAND CAMPAIGN REFORM ACT* Page3 of 14

This chapter shall be known as the city of Oakland Campaign Reform Act, hereinafier “the Act.” {Ord.
12158 {part), 1999)

3.12.020 Findings and declarations.

The Oakland City Council finds and declares each of the following:

A. Monetary contributions to political campaigns are a jegitimate form of participation in our political
process, but the financial strength of certain individuals or organizations should not enable them to
exercise a disproportionate or controlling influence on the election of candidates.

B. The rapidly increasing costs of political campaigns have forced many candidaies to raise larger and
larger percentages of money from interest groups with a specific financial stake in matters under
consideration by city government. This has caused the public perception that votes are being
improperly influenced by monetary contributions. This perception is undermining the credibility and
integrity of the governmental process.
C. Candidates are raising less money in small contributions and more maney in large individual and
organizational contributions. This has created the public impression that the small contributor has an
insignificant role to play in political campaigns. ‘ - ‘

D). High campaign costs are forcing officeholders to sperid more fime on fundraising and less time on
the public’s business. The constant pressure to raise confributions Is distracting officsholders from
urgent governmental matters.

E. Officeholders are responding to high campaign costs by raising larger amounts of money. This
fundralsing distracts them from important public matters, encourages contributions, which may have a
corrupting influence, and gives incuribents an overwhelming and patently unfair fundraising
advantage over potential chaliengers. :

F. The integrity of the governmental process, the competitiveness of campaigns and public confidence
in local officials are alt diminishing, {Ord. 12158 (part), 1999) '

3.12.030 Purpose of this Act.

The purpose of this Act is to accomplish the following:
A. To ensure that alf individuals and interest groups in our city have a fair and equal opportunity to
participate in elective and governmental processes. ‘
" B. To reduce the influence of farge coniributors with a specific financial stake in matters under
consideration by the city, and to counter the perception that decisions are influenced more by the size
' of contributions than by the best interests of the pecple of Oakland.
C. To limit overall expenditures in campalgns, thereby reducing the pressure on candidates to raise
large campaign war chests for defensive purposes, beyond the amount necessary to communicate
reasonably with voters. o
D. To reduce the advantage of incumbents and thus encourage competition for elective office.
E. To allow candidates and officeholders to-spend a smaller proportion of their time on fundraising and
a greater proportion of their time dealing with issues of importance to their constituents and the
community.
F. To ensure that serious candidates are able to raise enough money fo communicate their views and
positions adequately to the public, thereby promoting pubiic discussion of the important issues
involved in political campaigns.
G. To help restore public frust in governmental and electoral institutions. (Ord. 12158 (part), 1998)

Article Il Definitions
3.12.040 interpretation of this Act.

Unless the ferm is specifically defined in this Act or the contrary is stated or clearly appears from the
context, the definitions set forth in Government Code Sections 81000 et seq., as they appear in 1998
shall govern the interpretation of this Act. ‘

“Broad-based political committee” means a committee of persons which has been in existence for
more than six months, recelves contributions from one hundred (100) or more persons, and acting in
concert makes confributions to five or more candidates.

“City offices” for the purposes of this Act include: Mayor, City Attorney, City Auditor, City

hﬁp:/fbpc.iserver.net/codes/oaldand/__DATA/TITLEOB/Chapter_B_I ZWTHE_CITY_OF§"A5§)/ZOOS



Chapter 3.12 THE CITY OF OAKLAND CAMPAIGN REFORM ACT* Page 4 of 14

Councilmembers and School Board Directors. '

“Election” means any primary or general election held in the city of Oakland for oity office, Primary and
general elections are separaie elections for purposes of this Act. The primary election period shall
extend from January 1st of the first year of an election cycle up to and including March 30th of the
fourth year of the election cycle, and the general election period shall extend from April 1st of the
fourth year of the election cycle up to and including December 318t of the fourth year of the election
cycle. : .

“Election cycle” means a four-year period preceding a term of office as defined by the Oakland City
Charter, beginning on January 1st, and ending on December 31st of the fourth year thereafter.
“Person” means an individual, proprietorship, firm, partnership; joint venture, syndicate, business,
trust, company, corporation, association, comrmittee, and any other organization or group of persons
acting in concert.

Qualified Campaign Expenditure, ‘

1. “Qualified campaign expenditure” for candidates means and includes all of the following:

a. Any expenditure made by a candidate, officeholder or committee controlled by the candidate or
officeholder, for the purpose of influencing or attempting fo influence. the actions of the voters for or
against the election of any candidate for city office.

b. A nonmonetary confribution provided at the request of or with the approval of the candidate,
officeholder or commitiee controlled by the candidate or officeholder. .

2. "Qualified campaign expenditure” does not include any payment if it is clear from the surrounding
circumstances that it was not made in any part for political purposes.

“Redevelopment Agency” means the Oakland Redevelopment Agency. {Ord. 12158 (part), 1909)

Article I Confribution Limitations

3.12.050 Limitations on contributions from persons.

A. No person shall make to any candidate for cify office and the controlled commitiee of such a
candidate, and no such candidate for city office and the candidate’s controlled commitiee shall accept
from any such person, a contribution or contributions totaling more than one hundred dollars (3100.00)
for each election except as stated in subsection B of this section.

B. For candidates who adopt the expenditure ceilings as defined in Article IV of this Act, no person
shall make to a candidate for city office and the controlied committee of such candidate, and no such
candidate for city office and the controlied committee of such candidate shall accept contributions
totaling more than five hundred dollars ($500.00) from any person for each election.

C. Any person who makes independent expenditures supporting or opposing a candidate for city office
shall not accept any contribution for the purpose of influencing elections for city office in excess of the
amounts stated in subsections A.
‘D. This section is not intended to prohibit or regulate contributions to persons or broad based political
committees for the purpose of influencing elections for offices other than city offices.

E. Upon the effective date of the ordinance codified in this section, persons making independent
expenditures supporting or opposing a candidate for city office shall separately account for
contributions received and contributions or expenditures made for the purpose of influencing such
elections for city office. Where a person has separately accounted for such tontributions and
expenditures for such elections for city office, contributors to that person may contribute more than the
amount set forth in subsection A of this section, so long as no portion of the contiibution in excess of
the set forth amounts is used fo influence elections for city office. ©

F. Candidates for city office shall not be held responsible for violations of this provision by any person,
G. Beginning January 1, 2001, the City Clerk shall once annually, on a calendar year basis, increase
the contribution limitation amounts upon a finding that the cost of living in the immediate San
Francisco Bay Area, as shown on the Consumer Price Index (CPI) for all items in the San Francisco
Bay Area as published by the U.S. Department of Labor, Bureau of Statisfics, has increased. The
increase of the contribution limitation amounts shall not exceed the CPI increase, using 1899 as the
index year. The adjustment shall be rounded to the nearest one hundred (100). The City Clerk shall
publish the contribution limitation amounts no later than February 1st of each year. (Ord. 12260 § 1
(part), 2000; Ord. 12207 § 2, 2000; Ord. 12197 (part), 199%: Ord. 12158 (part), 1999)

4.12.060 Limitations on contributions from broad-based political committees.

http://bpc.iserver.net/codes/oakland/ DATA/T TTLEO3/Chapter_3_1 2__THBMCITY_OF_X”AO7’17O/ 2008
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A. No broad-based political committee shall make to any candidate for city office and the controlled
committee of such a candidate, nor shall a candidate and the candidate’s controlied committee accept
from a broad-based political committee, a contribution or contributions totaling more than two hundred
fifty dollars ($250.00) for each election except as stated in subsection B of this section.

B. For candidates who adopt the expenditure ceilings as defined in Article IV of this Act, no broad-
based political committee shall make fo any candidate for city office and the controlled committee of
such candidate, nor shall a candidate and the candidate’s controlled committee accept from a broad-
based political committee, a contribution or contributions fotaling more than ang thousand dotlars
{$1,000.00) for each election. .

C. Any broad-based political committee that makes independent expenditures supporting or opposing
a candidate for city office shall not accept any contribution for the purpose of influencing elections for
city office in excess of the amounts stated in subsection A of this section.

D. This section is not intended to prohibit or regulate contributions to persons or broad-based political
committees for the purpose of influencing elections for offices other than city offices.

E. Upon the effective date of the ordinance codified in this section, a broad-based political commitiee
making independent expenditures supporting or opposing a candidate for city office shall separately
account for contributions received and contributions or expenditures made for the purpose of
influencing such efections for city office. Where a broad-based political commiittee has separately
accounted for such contributions and expenditures for such elections for city office, contributors to that
broad-based polifical commitiee may contribute more than the amounts set forth in subsection A of
this section, so long as no portion of the contribution in excess of the set forth amounts is used fo
influence elections for city office. :

E. Candidates for city office shall not be held responsible for violations of this provision by any broad-
based potitical committes. '

G. Beginning January 1, 2001, the City Clerk shali once annually, on a calendar year basis, increase
the contribution limitation amounts upon a finding that the cost of living in the immediate San
Francisce Bay Area, as shown on the Consumer Price index (CPI) for all tems in the San Francisco
Bay Area as published by the U.S. Department of Labor, Bureau of Statistics, has increased. The
increase of the contribution fimitation amounts shall not exceed the CP1 increase, using 1990 as the
index year. The adjustment shall be rounded fo the nearest one hundred (100). The City Clerk shall
publish the contribution limitation amounts no later than February 1st of each year. (Ord. 12260 § 1
(part), 2000: Ord. 12207 § 2, 2000; Ord. 12197 {part), 1999: Ord. 12158 (part), 1999)

3.12.070 Retumn of contributions.

* A contribution shall not be considered received if it is not negotiated, deposited, or ufilized, and in
addition it is returned fo the donor before the closing date of the campaign statement on which the
contribution would otherwise be reported. In the case of a late confribution as defined in Government
Code Section 82038, it shall not be deemed received if it is returned to the contributor within forty- -
eight (48) hours of receipt. {Ord. 12158 (part), 1999) -

3,12.080 Aggregation of payments.

For purposes of the contribution limitations enumerated in this Act, the following shall apply:
A. All payments made by a person, committee or broad-based political committee whose contributions
or expenditure activity is financed, maintained or controlled by any corporation, labor organization,
assotiation, political party or any other person, committee or broad based political committes,
including any parent, subsidiary, branch, division, department or jocal unit of the corporation, labor
organization, association, political party or any other person, or by any group of such persons shall be
considered to be made by a single person, committee or broad based political committes.
B. Two or more entities shall be treated as one person when any of the following circumstances apply:
1, The entities share the majority of members of their boards of directors.

‘2. The entities share two or more officers.

'3. The entities are owned or controlied by the same majority shareholder or shareholders.

4. The entities are in a parent-subsidiary relationship.
C. An individual and any general or limited partnership in which the individuat has more than a fifty
(50) percent share, or an individual and any corporation in which the individual owns a controlling
interest (more than fifty (50) percent), shall be treated as one person.
D. No committee and no broad-based polifical committee which supports or opposes a candidate for
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office shall have as officers individuals who serve as officers on any other committee which supports
or opposes the same candidate. No such commiitee or broad-hased political commitiee shalt act in
concert with, or solicit or make contributions on behalf of, any other committee or broad-based political
committee. This subdivision shall not apply to treasurers of committees if these treasurers do not
participate in or control in any way a decision on which a candidate or candidates receive
contributions. (Ord. 12158 (part), 1999)

3.12.080 Loans.

A. A loan shali be considered a contribution from the maker and the guarantor of the loan and shall be
subject to the contribution limitations of this Act.

B. Every loan to a candidate or the candidate’s controlled committee shall be by written agreement
and shall be filed with the candidate’s or committee campaign statement on which the loan is first
reported. .

C. The proceeds of a loan made to a candidate by 2 commercial lending institution in the regular
course of business on the same terms avatlable to members of the public and which is secured or
guaranteed shall not be subject to the confribution limitations of this Act.

D. Other than loans pursuant to subsection C of this section, extensions of credit in excess of one
thousand five hundred dollars ($1,500.00) for a period of more than ninety (90) days are subject io the
confribution limitations of this Act, unless the candidate can demonstrate good faith evidence of an
intent to repay through a set payment schedule which is being adhered to through repayment of the
extension of credit on a regular basis. (Ord. 12158 (part), 1999)

3.12.100 Family contributions.

A. Contributions by a husband and wife shall be treated as separate contributions and shall not be
aggregated. .

B. Contributions by children under eighteen (18) years of age shall be treated as contributions by their
parents and attributed proportionately to each parent (one-half to each parent or the {otal amountio a
single custodial parent). (Ord. 12158 (part), 1999)

3,12.110 One campaign committee and one checking account per candidate for
city office.

A candidaie for city office shall have no more than one campaign commitiee and one checking
account for the city office being sought, out of which all expenditures for that office shall be made. This
section should not prohibit the establishment of savings accounts, but no qualified campaign
expenditures shall be made out of these accounts, (Ord. 121 58 {part), 1999)

3.12.120 Money received by city officials and candidates treated as contributions,
income or gifts.

Any funds received by any elected city official or candidate running in the jurisdiction or any committee
controlled by such an official or candidate shall be considered either a campaign contribution, income
or a gift. Al campaign contributions received by such persons shall be subject to the provisions of this
Act unless such campaign contributions are used exclusively for elections held outside the jurisdiction.
All income and gifts shall be subject to the disqualification provisions of the Political Reform Act,
Government Code Sections 87100 et seq. (Ord. 12158 (part), 1989)

3.12.130 ldentification of contributor required.

No contribution of one hundred dollars {$100.00) or more shall be deposited into a éampaign checking
account of a candidate for city office unless the name, address, occupation, and employer of the
contributor is on file in the records of the recipient of the contribution. (Ord. 12158 (part), 1989}

3.12.140 Contractors doing business with the city of Oakland, the Oakland
Redevelopment Agency or the Oakland Unified-School District prohibited
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from making contributions.

A. No person who confracts or proposes to contract with or who amends or proposes to amend sucha -
contract with the city for the rendition of services, for the furnishing of any material, supplies,
commodities or equipment to the city or for selling any land or building to the city or for purchasing any
land. or building from the city whenever the value of such transaction would require approval by the
City Council shall make any contribution to the Mayor, a candidate for Mayor, a City Councilmember, a
candidate for City Council, the City Attorney, a candidate for City Attorney, the City Auditor, a
candidate for City Auditor, or committee controlled by such officeholder or candidate at any time
between commencement of negotiations and either one hundred eighty (180) days after the
completion of, or the termination of, negotiations for such corfract.
B. No person who confracts or proposes fo contract with or who amends or proposes fo amend such a
contract with the Redevelopment Agency for the rendition of services, for the furnishing ofany
material, supplies, commodities or equipment to the Redevelopment Agency or for selling any land or
building to the Redevelopment Agency or for purchasing any land or building from the Redevelopment
Agency, whenever the value of such transaction would require approval by the Redevelopment
Agency, shall make any contribution fo the Mayor, a candidate for Mayor, a City Councilmember, a
candidate for City Council, the City Attorney, a candidate for City Attorney, the City Auditor, a
candidate for City Auditor, or committee confrolled by such officehotder or candidate at any time
between commencement of negatiations and either one hundred eighty (180} days after the
completion of, or the termination of, negotiations for such contract.
€. No person who contracts or proposes to contract with or who amends or proposes to amend such a
contract with the Oakland School District, for the rendition of services, for the furnishing of any
material, supplies, commodities or equipment to the Schoo! District or for selling any land or building to
the Schoo! District or for purchasing any fand or building from the School District whenever the value
of such transaction would require approval the School Board, shall make any contribution to a School
Board member, candidate for School Board Directors or committee controlied by such officeholder or
candidate at any time between commencement of negotiatioris and gither one hundred eighty (180)

- days after the complation of, or the termination of, negotiations for such contract.
D. "Services” means and includes labor, professional services, consulting services, or a combination
of services and materials, supplies, commodities and equipment which shall include public works
projects,
E. For contributions 1o city officers other than School Board Directoers, transactions that require
approval by the City Councit or Redevelopment Agency include but are not limited to:
1. Contracts for the procurement of services that are professional or consulting services exceeding
fifteen thousand dollars ($15,000.00), _
2. Contracts for the procurement of services exceeding fifty thousand dollars ($50,000.00), other than
contracts for professional or consulting services. ‘
3. Contracts for the furnishing of any materials, supplies, commodities or equipment exceeding fifty
thousand doltars ($50,000.00). -
4. Contracts for the sale of any building or land to or from the city or the Redevelopment Agency.
5. Amendments to contracts described in subsections (EX1), (2), (3), and (4) of this section.
F. For contributions to Schoof Board Directors, transactions that require approval by the School Board
include but are not limited to: ‘
1. Professiohal services and consulting contracts exceeding twenty-five thousand dollars
($25,000.00), including personal service agreements.
2. Contracts requiring School Board approval under Public Contract Code Section 201 11,
3. Construction contracts exceeding twenty-five thousand dollars ($25,000.00) whether or not they are
subject to the provisions of the Public Contract Code.
4. Contracts for the sale of any building or land to or from the School District. ‘
5. Amendments to contracts described in subsections (F)(1), (2), (3), and {4) of this section.
G. "Commencement of negotiations” for ¢ity contracts occurs when a contractor or contractor's agent
formally submits a bid, proposal, qualifications or contract amendment to any elected or appointed city
officer or employee or when any elected or appointed city officer or employee formaily proposes
submission of a bid, proposal, qualifications or contract amendment from a contractor or contractor's
agent. :
H. “Commencement of negotiations” for Redevelopment Agency contracts occurs when a contractor or
contractor's agent formally submits a bid, proposal, qualifications or coniract amendment fo any
elected or appointed Redevelopment Agency officer or empioyee or when any elected or appointed
Redevelopment Agency officer or employee formally proposes submission of a bid, proposal,
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qualifications or confract amendment from a contractor or condractor's agent.

. “Commencement of negotiations” for Oakland Schoof District contracts occurs when a contractor or

contractor's agent formally submits a bid, proposal, qualifications or contract amendment {o any

elected or appointed School Disirict officer or employee or when any elected or appointed School

District officer or employee formally proposes submission of a bid, proposal, gualifications or coniract

amendment from a contractor or contractor's agent.

J. "Commencement of negotiations” does not include unsolicited receipt of proposal or contract

information or doguments related to them, requests to be placed on mailing lists or routine inguiries for

information about a particular contract, request for proposal or any information or documents relating

i them or attendance at an informational meeting.

K. “Completion of negotiations” occurs when the city, the Redevelopment Agency or the School

District executes the coniract or amendment.

L. “Termination of negotiations” ocours when the contract or amendmert is not awarded to the

contractor or when the contractor files a written withdrawal from the negotiations, which is accepted by

an appointed or elected City officer, Redevelopment Agency officer, City employee or Redevelopment

Agency employee or an appointed or elected School District officer or employee,

M. The Dakland City Manager shall be responsible for implementing procedures for City of Oakland

and Redevelopment Agency coniracts to ensure contractor compliance with the Oakland Campaign

Reform Act. A proposed or current contractor must sign and date the following staternent at the time

the contractor formally submits & bid, proposal, qualifications or contract amendment:

The Oakland Campaign Reform Act fimits campeign confributions and prohibits contributions from

contractors doing business with the City of Oakland, the Oakland Redevelopment Agency or the

Oakland Unified School District during specified time periods. Violators are subject to civil and criminal
- penaliies. :

| have read Oakland Municipal Code Chapier 3.12, including section 3.12.140, the contractor

provisions of the Oakland Campaign Reform Act, and certify that lfwe have not knowingly, nor will I/we
" make contributions prohibited by the Act.

Business Name

Date

Signature

The signed and dated statement must be received and filed by the City Clerk at the same time the
proposal is submitted. Coniracts may not be awarded to any contractors who have not signed this
certification. The City Clerk shall keep an updated list of current confractors avaitable for inspection.

N. The Oakland Superintendent of Schools shall be responsible for implementing procedures for
Oakland School District contracts to ensure contractor compliance with the Oakland Campaign Reform
Act. A proposed or current contractor must sign and date the foliowing statement at the time the '
contractor formally submits a bid, proposal, gualifications or contract amendment:

The Oakiand Campaign Reform Act limits campaign contributions and prohibits contributions from
contractors doing business with the City of Oakland, the Oakland Redevelopment Agency or the
Oakland Unified School District during specified fime periods. Violators are subject to civil and criminal
penalties,

I have read Oakland Municipal Code Chapter 3.12, including section 3.12.140, the contractor
provisions of the Oakland Campaign Reform Act, and certify that I/we have not knowingly, nor will /we
make contributions prohibited by the Act.

Business Name

Date

Signature

The signed and dated statement must be received and filed with the School District at the same time
the proposal is submitted. Contracts may not be awarded to any contractors who have not signed this
ceriffication. The School District shali keep an updated list of current contractors available for
inspection.

Q. A person who contracts with the City, the Redevelopment Agency or the School Disfrict for the
rendition of services, for the furnishing of any material, supplies, commodities or equipment to the City,

http://bpc.iserver.net/codes/oakland/ DAT. A/TITLEO3/Chapter_3_1 Z_THE_CITnggl'.A" }0;1 0/2008



_Chapter 3.12 THE CITY OF OAKLAND CAMPAIGN REFORM ACT* Page 9 of 14

the Redevelopment Agency or the School District, or for selling any land or building to the City, the
Redevelopment Agency or the School District or for purchasing any land or building from the
Redevelopment Agency or the School District, whenever the value of such transaction would require
approval by the City Council, the Redeveiopment Agency or the School Board, and who violates
subsection A of this section, shall be subject to the enforcement provisions of Article Vi of this Act.

P. Elected city officeholders, candidates for city office and their controlied committees shall include a
notice on all campaign fundraising materials equivalent to eight point roman boldface type, which shall
he in a color or print which contrasts with the background so as to be easily legible, and in a printed or
drawn box and set apart from any other printed matter. The notice shiall consist of the following
statement: '

The Oakliand Campaign Reform Act limits campaign contributions by all persons (OMC §§ 3.12.050
and 3.12.060) and prohibits contributions during specified time periods from contractors doing
business with the City of Oakland, the Oakland Redeveiopment Agency or the Qaktand Unified School
District (OMC § 3.12.140, paragraphs A, B., and C.).

{Ord, 12158 (part), 1999)
3.12.150 Officeholder fund.

A. Every elected city officeholder shall be permitted to establish one officeholder expense fund. Al
contributions deposited into the officeholder expense fund shall be deemed to be held in trust for -
expenses associated with holding the office currently held by the elected city officer. Confributions )
the officeholder fund must be made by a separate check or other separate written instrument. Single
contributions may not be divided between the officeholder fund and any other candidate commitiee.
For District Councilmembers, City Auditor and School Board Directors total contributions to an
officeholder fund shall not exceed twenty-five thousand doliars {$25,000.00) per year in office. For
Councilmember-At-Large and City Attorney, total contributions to an officeholder fund shall not exceed
thirty thousand doflars ($30,000.00) per year in office. For the office of the Mayor, fotal contributions to
an officeholder fund shall not exceed fifty thousand dollars ($50,000.00) per year in office.

B. Expenditures from an officeholder fund may be made for any political, governmental or other lawful
purpose, but may not be used for any of the purposes prohibited in subsection (C)(1) through (5) of
this section. Such aliowable expenditures shall include, but are not limited to the following categories:
1. Expenditures for fundraising (including solicitations by maifl) for the officeholder expense fund;

2. Expenditures for office equipment, furnishings and office supplies; '

3. Expenditures for office rent; * . _

4. Expenditures for salaries of part-time or full-time staff employed by the officeholder for officeholder
activities; . )

5. Expenditures for consulting, research, poliing, photographic or similar services except for campaign
expenditures for any city, county, regional, state or federal elective office;

6. Expenditures for conferences, meetings, receptions, and evenis attended in the performance of
government duties by (1) the officeholder (2) a member of the officeholder’s staff; or (3) such other
person designated by the officeholder who is authorized to perform such government duties; '

7. Expenditures for travel, including ledging, meals and other related disbursements, incurred in the
performance of governmental duties by (1) the officeholder, (2) a member of the officeholder's staff,
(3) such other person designated by the officeholder who is authorized fo perform such government
duties, or a member of such person’s household accompanying the person on such travel;

8. Expenditures for meals and entertainment directly preceding, during or following a governmental or
legislative activity; ‘

9. Expenditures for donations to tax-exempt educational institutions or tax exernpt charitable, civic or
service organizations, including the purchase of tickets to charitable or civic events, where no
substantial part of the proceeds will have a material financial effect on the elected officer, any member
of his or her immediate family, or his or her commitiee treasurer; ‘

10. Expenditures for memberships to civic, service or professional organizations, if such membership
bears a reasonable relationship to a governmental, legislative or political purpose;

11. Expenditures for an educational course or educational seminar if the course or seminar maintains
or improves skills which are employed by the officeholder or a member of the officeholder’s staff in the
performance.of his or her governmental responsibilities;

12. Expendityres for advertisernents in programs, books, testimonials, souvenir books, or other
publications i the advertisement does not support or oppose the nominations or elecfion of a
candidate for city, county, regional, state or federal elective office;
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13. Expenditures for mailing to persons within the city which provide information related to city-
sponsored events, school district-sponsored events, an official's governmental duties or an official's
position on a pariicular matter pending before the Council, Mayor, or School Board;
14. Expenditures for expressions of congratulations, appreciation or condolences sent to constituents,
employees, governmenial officials, or other persons with whom the officeholder communicates in his
or her official capacity;

" 15, Expenditures for paymenit of tax liabilities incurred as a result of authotized officeholder expense
fund transactions;
16. Expenditures for accounting, professional and administrative services provided to the officeholder

-fund;
17. Expenditures for ballot measures.
C. Officeholder expense funds shall not be used for the following:
1. Expenditures in connection with a future election for any city, county, regional, state or federal
elective office; .
2. Expenditures for campaign consuiting, research, polling, photographic or similar services for
election to city, county, regional, state or federal elective office;
3. Membership in any athletic, soclal, fraternal, veteran or religious organization;
4. Supplemental comperisation for empioyees for performance of an act which wouid be required or
expected of the person in the regular course or hours of his or her duties as a city official or employee;
5. Any expenditure that would violate the provisions the California State Political Reform Act, including
Government Code Sections 89506 and 89512 through 89519, :
D. No funds may be transferred from the officeholder fund of an elected city officeholder to any other
candidate committee. _ ‘
E. Annual contributions received by or made to the officeholder fund shall be subject fo the
contribution limitations of Article Il of this Act.
F. Expenditures made from the officeholder fund shall not be subject fo the voluntary expenditure
ceflings of Article IV of this Act. (Ord. 12158 (part), 1998)

312,160 Ailow:ancé,for donation of office space.

A. Donation of office space for use by city officeholders in furtherance of their duties and
responsibilities by a person or broad based polifical committee shall not be considerad a campaign
contribution subject to the provisions of this Act, provided that:

1. The donation is made to the City and accepted pursuant to Oakland City Charter Section 1203 for
uge by the Mayor, City Councilmembers, City Attorney or City Auditor or in the case of School Board
Directors, the donation is made to the Oakland Unified School District; and

2. The name, address, employer, and occupation of the donor, and the current market value of the
donated office space, are provided to the City Clerk.

B. Use of office space donated pursuant fo this section by a city officeholder shall not be considered a
“qualiiied campaign expenditure” pursuant to Section 3.12.040 of this Act. (Ord. 12158 (part), 1999)

3.12.170 Legal expense funds.

A. An elected city officeholder or candidate for city ofiice may receive contributions for & separate legal
expense fund, for deposit into a separate account, to be used solely to defray attorney's fees and
other legal costs incurred in the candidate’s or officeholder's legal defense to any civil, criminal, or
administrative action or actions arising directly out of the conduct of the campaign or election process,
or the performance of the candidate’s or officeholder's governmental activifies and duties.
Contributions to the legal expense fund must be earmarked by the contributor for contribution to the
fund at the fime the contribution is made. All funds contributed to an officeholder or candidate for legal
expense fund must be deposited into the officeholder’'s appropriate campaign bank account prior to
being deposited into the legal expense fund. The fegal expense fund may be in the form of a ceriificate
of deposit, interest-bearing savings account, money market account, or similar account, which shall be
established only for the legal expense fund. ’

B. Contributions received by or made to the legal expense fund shall not be subject {o the contribuiion
limitations of Arficle 1l} of this Act.

C. Expenditures made from the legal expense fund shall not be subject to the voluntary expenditure
ceilings of Article IV of this Act. (Ord. 12158 (part), 1999)
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3.12.180 Volunteer services exemption.

Volunteer personal services, and payments made by an individual for his or her own fravel expenses if
such payments are made voluntarily without any understanding or agreement that they shall be
directly or indirectly repaid to him or her, are not contributions or expenditures subject to this Act. (Ord.
12158 (part), 1999}

Article 1V Expenditure Ceilings
3.12.190 Expenditure ceilings.

Al candidates for city office who adopt campaign expendiiure ceilings as defined below are permitted..
the higher contribution limit as defined in Sections 3.12.050C and 3.12.060C of this Act. Before
accepting any confributions at the higher contribution limit, candidates who adopt voluntary
expenditure ceilings must first file a statement with the City Clerk on a form approved for such purpose
indicating acceptance of the expenditure ceiling. Sald statement shall be filed no later than the time for

filing for candidacy with the City Clerk, This statement will be made public. (Ord. 12158 (part), 1889}

3.12.200 Amount of expehditure ceilings.

A candidate for office of Mayor who voluntarily agrees to expenditure cellings shall not make quaiified
expenditures exceeding seventy cents (3.70) per resident for each election in which the candidate is
seeking elective office. A candidate for other citywide offices who voluntarily agrees to expenditure
cellings shall not make qualified expenditures exceeding fifty cents {5.50) per resident for each
election in which the candidate is seeking office. A candidate for District City Councilmember who
voluntarily agrees to expenditure ceilings shall not make qualified expendifures exceeding one dollar
and fifty cents ($1.50) per resident in the electoral district for each election in which the candidate is
seeking elective office. A candidate for School Board Director who voluntarily agrees to expenditure
ceilings shall not make qualified campaign expenditures exceeding one dottar ($1.00} per resident for
each election in the electoral district for each election for which the candidate is seeking office.
Residency of each electoral district shall be determined by the latest decennial census population
figures available for that district. _

Beginning in 1999, the City Clerk shall once annually ori a calendar year basis increase the
expenditure ceiling amounts upon a finding that the cost of living in the immediate San Francisco Bay
Area, as shown on the Consumer Price Index (CPI) for all items in the San Francisco Bay Area as
published by the U.S. Department of Labor, Bureau of Statistics, has increased. The increase of the
expenditure ceifing amounts shall not exceed the CPl increase, using 1998 as the index year. The
increase shall be rounided to the nearest thousand. The City Clerk shall publish the expenditure ceiling
amounts no later than February 1st of each year. (Ord: 12197 (part), 1989: Ord. 12158 (pari), 1989)

3.12.210 Time periods for expenditures.

For purposes of the expenditure ceilings, qualified campaign expenditures made at any time on or
hefore March 31st of the election year shall be considered primary election expenditures, and qualified
campaign expenditures made from Aprit 1st untit December 31st of the election year shall be
considered general election expenditures. However, in the event that payments are made but the
goods or services are not used during the period purchased, the payments shall be considered
qualified campaign expenditures for the time period in which they are used. Payments for goods or
services used in both time periods shall be prorated. (Ord. 12158 (part}, 1999}

3.12.220 Expenditure cellings lifted.

if a candidate declines to accept expenditure ceilings and receives contributions or make qualified
campalgn expenditures equal to fifty (50) percent or more of the expenditure ceiling, or if an
independent expenditure committee in the aggregate spends more than fifteen thousand dollars
{$15,000.00) on a District City Council or School Board election or seventy thousand dollars
{$70,000.00) in a City Attorney, Auditor, Councilmember-at-Large or Mayoral election, the applicable
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expenditure ceiling shall no longer be binding on any candidate running for the same office, and any
candidate running for the same office who accepted expenditure ceilings shall be permitted to
continue recelving contributions at the amounts set for such candidates in Seciions 3.12.050C and
3.12.060C of this Act. The independent expenditure committee amounts of fifteen thousand dollars
{$15,000.00) and seventy thousand dollars ($70,000.00) respecfively, shall be Increased in proportion
to any increase of the voluntary expenditure celling amounts resulting from an increase in the CPl as
provided by Section 3.12.180 of this chapter. (Ord. 12158 (part), 1909)

Article V Independent Eipenditures

3.12.230 Independent expenditures for mass mailings, state mailings or other
campaign materials, :

Any person who makes independent expenditures for a mass mailing, slate mailing or other campaign
materials which support or oppose any candidate for city office shall place the foliowing statement on
the mailing in typeface of no smaller than fourteen points:
Notice to Voters
(Required by the City of Oakland)
This mailing is not authorized or approved by any City candidate or election officlal.
It is paid for by ‘

{name)

(address, city, state)
Tota! cost of this mailing is:

{amount)

{Ord. 12158 (parf), 1999)

Article VI Agency Responsibility

3.12.240 Duties of the Public Ethic§ Commission.

The Public Ethics Commission shall:

A. Oversee compliance with the Act. ,

B. Propose necessary regulations in furtherance of this Act subject to City Council approval. (Ord.
12158 (part), 1989)

3.12.250 Duties of the City Clerk.

The City Clerk shall prescribe the necessary forms for filing the -appropriate statements. (Ord. 12158
(part), 1999)

Article Vil Enfofcement

3.12.260 Public Ethics Commission as enforcihg body.

The Public Ethics Commission is the sole body for civit enforcement of this Act. In the event criminal
violations of the Act come to the attention of the Public Ethics Commission, the commission shall
promptly advise in writing the City Atiorney and the appropriate prosecuting enforcement agency.
(Ord. 12158 {part), 1999)

3.12.270 Criminal misdemeanor actions.
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Any person who knowingly or wilifully viclates Articles Ill, IV, or V of this Act is guilty of a
misdemeanor. Any person who knowingly or wilfully causes any other person fo violate any provision

of the Act, or who knowingly or wilfully aids and abets any other person in violation of any provision of

this Act, shall be liable under the provisions of this section. Prosecution for violation of any provision of |

this Act shall be commenced within four years after the date on which the violation oceurred. (Ord.
12138 {parf), 1980)

3.12.280 Enforcement actions.

A. Any person who intentionally or negfigently violates Articles i, iV or V of this Act is subject {o
enforcement proceedings before the Public Ethics Commission pursuant 1o the Public Ethics
Commission General Rules of Procedure. :
B. If two or more persons are responsible for any viclation, they shall be joirfly and severally liable.
C..Any person alleging a violation of Articles Hl, {V or V of this Act shall first file with the Pubtic Ethics
Commission a written complaint on a form approved for such purpose. The complaint shall contain a
statement of the grounds for believing a violation has ocourred. The Commission shall respond within
ninety (30) days after receipt of the complaint indicating whether there is probable cause to conduct a
hearing and whether mediation will be undertaken.
D. K mediation is not undertaken, if any party refuses mediation, or if mediation is unsuccessful in
resolving the issues raised in the complaint, the Commission may within ninety {90) days thereafter

~ convene a hearing. The Commission has full authority to settle any action filed by or on behalf of the
Commission in the interest of justice. A
E. if the Commission determines a violation has occurred, the Commission is hereby authorized to
administer appropriate penalties and fines not to exceed three times the amount of the unlawful
contribution or expenditure, :
F. No complaint alleging a viotation of any provision of this Act shall be filed more than two years after
the date the violation occurred. (Ord. 12158 (part), 1999)

3.12.299 Injunctive relief.

The Public Ethics Commission may sue for injunctive relief to enjoin violations or to compel
compliance with the provisions of this Act. (Ord. 12158 (part), 1998}

3.12.300 Cost of litigation. .

The court may award to a complainant or responde'nt who prevaiis in any action for injunctive relief,
his or her costs of litigation, including reasonable attorney’s fees. (Ord. 12158 {part), 1899)

3.12,310 Disqualification.

in addition to any other penalties prescribed by law, if an official receives a contribution in violation of
Sections 3.12.050 and 3.12.080, the official shall not be permitted to make, parficipate in making or in
any way attempt to use his or her official position to influence 2 governmental decision in which the
contributor has a financial interest. The provisions of Government Code Sections 87100 et seq. and
the regulations of the Fair Political Practices Commission shall apply to interpretations of this section.
(Ord. 12158 {part), 1999)

Article VIl Miscellaneous Provisions

3.12.320 Applicability of other laws.

Nothing in this Act shall exempt any person from applicable provisions of any other laws of this state
or jurisdiction. (Ord. 12158 {part), 1989) ‘ :

3.12.330 Severability.
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Act, or the application of any such provision fo any person or circumstances,
shall be held invalid, the remainder of this Act to the extent it can be given effect, or the application of
such provision to persons or circumstances other than those as to which it is held invalid, shall not be
affected thereby, and to this extent the provisions of this Act are severable. (Ord. 12158 (part), 1598)

I¥ any provision of this

<< previous | nexd >
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Chapter 12.06 MUNICIPAL CAMPAIGN AND OFFICEHOLDER CONTRIBUTIONS

Parts:

1 Definitions |
2 Campaign Contributions

" 3 Independént Committees -
4 Transfer of Funds
5 Voluntary Spending Limits Program
6 Special Municipal Elections
7 Debt Retirement, and Surplus Campaign Funds
8 Officeholder Accounts
9 Campaign Disclosure
.10 Campaign Communications

part 1 DEFINITIONS

Sections:
12.08.010_Definifions.
12.06.020 Business sotify.
12.06.030 Candidate.
12.06.040, Commitiee.
12.06.050 Contribufion,
12.08,060 Conirolied commities.
12.068.080 Election. - .
12.06.110 Fair pofitica pracfices comnmigsion.
12 06.120 Independent commities.
12.06.130_Independent expenditure.
12.06.150_Reserved. ’
12.06.160 Person.
12.06.170_Political reform act. .
12.06.180 Statement of intention fo be & candidate.

12.06,010 Definitions.

The following definitions used in this chapter shall have the meanings set forth-below. Except as
otherwise provided here, the terms and provisions of this chapter shall be interpreted in accordance
with the applicable definitions and provisions of the Polifical Reform Act of 1974, as amended
(Government Code Section 81000 et seq.) and the regulations of the California Fair Political Practices
Commission, as amended. ' ’

(Ords. 24466, 24577, 25257, 26440, 27291.)

12.06.020 Business entity.

"Business entity" shall mean any organization or énterprise operated for profit, including but not
limited fo a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or
association.
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(Ords. 24499, 24577, 25257, 26440.)

12.06.030 Candidate.
*Candidate” shall mean an individual who:
A. s listed on the ballot; or

B. Has qualified to have write-in votes on his or her behalf counted by election officials for
nomination or election to any slective City office; or

C. Has given his or her consent for any other person fo receive a contribution or ‘make an

_expenditure with the intention of bringing about his or her nomination for or election to any
elective city office, whether or not the specific elective office for which he or she will seek
nomination or election is known at the fime the contribution is received or the expenditure is
made and whether or not he or ghe has announced his or her candidacy or filed a declaration of
candidacy; or

D. Has filed a form "statement of intention” to be a candidate with the city clerk.
(Ords. 24499, 24577, 25257, 25525, 26440, 28213.)

12.06.040 Committee.

"Committee” shall mean any person who, directly or indirectly, recsives contributions or makes
-expenditures or contributions for the purpose of influencing or attempting to influence the action of the
voters in a municipal election for or against the nomination or election of one or more candidates if:-

A. Confributions received total one thousand dollars or more in any calendar year; or
B. Independent expenditures total one thousand dollars or more in a calendar year; or

C. Contributions made to or at the behest of candidates and committees total ten thousand
dollars or more in a calendar year.

(Ords. 24499, 24577, 25257, 25447,.26440.)

12.06.050 Contribution. |
A. "Contribution” shall mean:

1. Any payment, loan, forgiveness or postponement of a loan, payment ofaloanbya
third party, or an enforceable promise to make a payment except to the extent that full
and adequate consideration is received, unless. it is clear from the surrounding
circumstances that it is not made for political purposes. ' ’ '

2. An expenditure benefiing a candidate or committee rmade at - the behest of a
candidate, committee or elected officeholder is a contrbution to the candidate,
committee or elected officeholder uniess full and adequate consideration is received for
making the expenditure. : : :

B. Contributions include the purchase of tickets for events such as dinners, luncheons, rallies
and similar fund-raising events; the granting of discounts or rebates not exiended to the public
generally or the granting of discounts or rebates by felevision and radio stations and
newspapers not extended on an equal basis to all candidates for the same office; the payment
of compensation by any person for the personal services or expenses of any other person, if
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such services are rendered or expenses incurred on behalf of a.candidate or committee without
-payment of full and adeguate consideration; and the transfer of anything of value.

C. The payment of salary, reimbursement for personal services or other compensation by an
employer to an employee who spends any of his or her compensated time rendering services
for political purposes related to a city candidate or committee is a contribution or an expenditure
if:

1. The employee renders services at the request or diréction of the employer; or

2. The employee, with the consent of the employer, is relieved of any normal working

responsibilities related fo his or her employment in order fo render the personal services,

unless the employee engages i political activity on bona fide, although compensable,

~ vacation time or pursuant fo a uniform policy allowing employees to engage in political
. activity,

D. Payments made by an individual for his or her own travel expenses if such payments are
made voluntarily without any understanding or agreement that they shall be directly or indirectly
repaid to him or her, or independent expenditures made by independent commitiees are not
deemed to be contributions for purposes of this chapler.

(Ords. 24499, 24577, 25257, 26440, 28280.)

12.06.060 Controlied committee.

Csontrolled committee” shall mean a commitiee which is controlled directly or indirectly by a
candidate or which acts jointly with a candidate or controlled commitige in connection with the making
"of expenditures. A candidate controls a committee if such candidate, his or her agent, or any other
committee such candidate controls, has a significant influence on the actions or decisions of the
committee. .

(Ords. 24499, 24577, 25257, 26440.)

12.06.080 Election.

"Elaction” shall mean any regularly scheduled municipal or special municipal election. Recall
elections are not considered elections for purposes of this chapter.

(Ords. 24409, 24577, 25257, 26440.)

12.06.110 Fair political practices commission.

"Fair political practices commission” is the body charged with administering the Political Reform
Act and adopting implementing regulations.

(Ords. 24499, 24577, 25257, 26440.)

12.06.120 independent committee, _
"Independen"t committee” shall mean all committees other than controlied committees.

(Ords. 24499, 24577, 256257, 26440.)
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12.06.130 Independent expenditure.

A. "Independent expenditure” shall mean an expenditure made by any person in connection
with a communication which expressly advocates the election or defeat of a clearly identified
candidate, or the qualification, passage or defeat of a clearly identified measure, or taken as a
whole and in context, unambiguously urges a particular result in an election, but which is not’
made to or at the behest of the affected candidate or committee. An expenditure that is made to
or at the behest of a candidate or controlled committee is not an "independent expenditure”.

B. 'Any expendifure in aid or in opposition to a council or mayoral candidate which is not an
"independent expenditure” is deemed to be a contribution fo that candidate, subject to the
iimitations of this chapter. ’

(Ords. 24499, 24577, 25257, 26440, 27291.)

12.06.150 Reserved.

Editor's note: Ord. No. 28213, § 1, adopted January 8, 2008, repealed § 12.06.150, which pertained
to officeholder contributions.

12.06.160 Person.

"Person,” for purposes of this chapter, shall include an individual, business enity, foundation,
organization, committee or association, nonprofit-corporation, and any other organization or group of
people acting in concert. ‘

(Ords. 24499, 24577, 25257, 26440.)

12.06.170 Political reform act.
"Political reform act” is Government Code Section 81000 et seq., as amended.
{Ords. 24499, 24577, 25257, 26440.) ‘

12.06.180 Statement of intention to be a candidate.

The form "statement of intention” is a written statement, filed with city clerk in accordance with -
Government Code Section 85200 and regulations thereunder, declaring intention to be a candidate for
a specific elective city office.

" (Ords. 24499, 24577, 25257, 25525, 26440, 28213.)

Part 2 CAMPAIGN CONTRIBUTIONS

Sections: :
12.06,200_Intent and purpose,
12.06.210 Campaign contribufion limitations.
12.06.220 Applicability fo agents.
12.06.230 Anonymous contributions. .
12.06.235_information needed prior to deposit,
12.06.240 Confributions through other persens prohibited,

12,08.250 Confributions by ceriain business enfities prohibited.
12.06.260 Prohibited contributions - Cardrooms.
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12.06.270 Contribution imitations fo ity council candidates.
12.068.280 Contribution mitations fo mayoral candidates,
12.06.290 ‘Campaign contribution collection period,

' 12 06.295 Deposit of personal funds into campaign bank accounts,

12.06.200 Intent and purpose.

It is the intent of the city coungil of the City of San José in enacting this chapter fo place realisiic:
and enforceable limits on the amount individuals and independent ‘commitiees may contribute to
political campaigns in municipal office elections for the purpose of preventing the perception by the
public that campaign contributors exercise undue or improper influence over elected officials. In order
{o achieve this purpose it is not necessary to, nor is it the cify council's intent to, impose limitations on
individuals and committees whose sole objective is the passage or defeat of ballot measures.

(Ords. 24499, 24577, 25257, 26440.)

12.06.210 Campaign contribution limitations.

A. The total campaign contribution made by any person fo any councilmember, council
candidate and any controlled committee of that candidate may not exceed:

1. One hundred dollars for the primary election;
2. One hqndred doliars for the general glection, if any;
3. One hundred dollars for any special election.

B. The total campaign coniribution made by any person to any mayor, mayoral candidate and
any controlled committee of the candidate may not exceed:

1. Two hundred fifty doliars for the primary election;
2. Two hundred fifty dollars for the general election, if any;
3. Two hundred fifty doltars for any special election.

C. If the candidate voluntarily elects to participate in the voluntary campaign expenditure
flimitation program, the alternative campaign contribution limitations set forth in Part 5 shall apply
in lieu of subsection A. and B. :

(Ords. 24499, 24577, 24845, 25257, 25445, 26440.)

12.06.220 Applicability to agents.

A. "Agent" shall mean any person who has express or implied authority to make or to authorize
the making of expenditures on behalf of a candidate, or who has been placed in a position
within the campaign organization where it would reasonably appear that in the ordinary course
of campaign-related activities he or she may authorize expendifures. An "agent” is also any
person who is serving or has served in an advisory, decision-making, or strategic role-with a
candidate's campaign, with or without compensation, where that person's duties and/or actions
reflect or require direct knowledge of the candidate's campaign strategy, plans and needs.

B. The prohibitions and requirements of this chapter applicable fo a candidate shall also apply
o the candidate's agent.

(Crds. 24499, 24577, 25257, 26440, 27291.)
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12.06.230 Anonymous contributions. - '

A. No person shall make nor shail any person solicit or accept any anonymous contribution, l
gift, subscription, loan, advance, deposit, pledge or promise of money or anything of value in aid
of or opposition fo a candidacy. ‘

B. All anonymous contributions shall be surrendered fo the director of finance for deposit in the
general fund of the city, earmarked to defray the costs of municipal elections.

(Ords. 24499, 24577, 25257, 26440.)

12.06.235 Information needed prior to deposit.

No contribution of any amount shalf be deposited into a campaign account unless the nafne,
address, occupation and empioyer of the contributor is on file in the written records of the candidate
~ receiving the contribution. :

(Ords. 25257, 26440.)

12.06.240 Contributions through other persons prohibited.

In applying the limitations set forth in this chapter to the contributions of a person, ea_ch
contribution made under any of the following circumstances shall be deemed to have been made by the
person and shall be included in determining whether the applicable limitation for such person has been
exceeded: o

A. A contribution by an employee over whom the person exercises control as a supervisor or '
as an owner of the business entity for which the employee works, where the contribution was .
coerced by the person or made at his or her instigation from monies given or promised to the
employee as a gift, bonus or other form of reimbursement for the contribution..

B. A contribution of a spouse or child of the person where the contribution is coerced by the
person or made from monies given or promised by the person in instigation of the contribution.

(Ords. 24499, 24577, 25257, 25447, 26440.)

12.06.250 Contributions by certain business entities prohibited.

Except as otherwise provided in this chapter, contributions by business entities shall be defined
and limited in accordance with the Political Reform Act as amended. ‘

(Ords. 24499,'24577, 25257, 25447, 26440, 28280.)

12.06.260 Prohibited contributions - Cardrooms.

A. No cardroom, cardroom owner, officer of a cardroom, key management employee of a
cardroom, spouse of a cardroom owner or spouse of a cardroom officer shall make any
contribution under this chapter. :

B. Cardroom and cardroom owner are as defined in Section 6.22.020 of Title 6 of this Code.
C. A key management employee of a cardroom is any person who has the authority to hire or

hitp:/library4.municode.com/4205/DocView/14367/1/206/21 O?MIithampaigll;cm%EA'lzfﬂ)/Z{}OS



- Chapter 12.06 MUNICIPAL CAMPAIGN AND OFFICEHOLDER CONIRIBUTIONS — Yage'/ ot LY

fire other employees.
- (Ords. 24499, 24577, 25257, 26440.)

12.06.270 Contribution limitations to city council candidates.

No person, other than the candidate in aid of himself or herself, shall make nor shall any person
solicit or accept any contribution in aid of and/or opposition to the nomination or election of a candidate
for city council which will cause the total amount contributed by such person fo the candidate and any
controlled committee of such candidate fo exceed one hundred dollars per election, except as provided
in Part 5 of this chapter.

(Ords. 24499, 24577, 25257, 25445, 26440.)

12.06.280 Contribution limitations to mayoral candidateé.

No person, other than the candidate in aid of himself or herself, shall make nor shall any person
solicit or accept any confribution in aid of and/or opposition to the nomination or election of a candidate
for mayor which will cause the fotal amount confributed by such person to the candidale or any
controlied committee of such candidate to exceed two hundred fifty dollars per election, except as
. provided in Part 5 of this chapter.

(Ords. 24498, 24577, 25257, 25445, 26440.)

12.06.200 Campaign contribution collection period.

‘A. No person shall soficit or accept any campaign contribution or deposit any contributions for
any campaign into any municipal campaign bank account except during the campaign
contribution period.

B. The campaign coniribution period for the primary municipal election for council or mayor

shall:
1. Begin on the one hundred eighﬁeth'(w{)th) day before the primary municipal
election. ‘ '
2. End at. midnight on the seventeenth (17th) day prior to the primary municipal
election. ' ‘
C. The campaign coniribution period for the run-off municipal election for council or mayor
shall: '

1. Begin on the day after the primary municipal election for that office.

2. End at midnight on the seventeenth (17th) day prior {o a run-off municipal election for
that office. '

D. Any contribution which is received outside of the campaign contribution period for an
election shall not be accepted or deposited but shall be refurmed to the contributor or donor
within five (5) business days. '

(Ords. 24499, 24577, 25257, 25525, 25042, 26440, 28213.)

12.06.205 Deposit of personal funds into campaign bank accounts.
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A. A candidate must disclose the source of all personal funds deposiied into his or her
campaign bank account. If the source of the funds is a loan to the candidate, the name and
address of the lender and the terms of the loan must also be disclosed.

B. The information required by subsection A. must be reported, on a form provided by the city
olerk, on or hefore the date of the next pre-election statement which must be filed after the funds
are deposited into the campaign bank account.

C. No candidate may deposit personal funds into his or her campaign bank account during the
period beginning seven days prior to slection day. .

D. No candidate shall make loans to his or her own campaign or campaign committee where |
the outstanding total, at any one point in time, is more than twenty thousand dollars. Nothing in
this chapter shall prohibit a candidate from making unlimited contributions to his or her own
campaign.

(Ords. 24499, 24577, 25257, 26440.)

Part 3 INDEPENDENT COMMITTEES

Sections:
12.06.2310 Contribution limitations fo independent committees.
12 08,350 Contributions and expenditures by independent cormiftegs.

12.08.330 Contribution period for independent committees,

12.06.310 Contribution limitations to independent committees.

A. No person shall make nor shall any person accept any contribution to or on behalf of an
independent committee expending funds or making contributions in aid of and/or opposition to

" the nomination or election of a candidate for city council or mayor which will cause the total
amount contributed by such person to such independent committee to exceed two hundred fifty
doliars per election. '

B. Independent committees contributing to election campaigns in addition to City of San José
council or mayoral campaigns shall segregate contributions received and contributions or
expenditures made for the purpose of influencing such San José elections from all other
contributions or expenditures. Where an independent committee has. segregated such
contributions and expenditures for such city ‘elections, contributors to that commitiee - may
contribute more than two hundred fifty doflars so long as no portion of the contribution in excess
of two hundred fifty doliars is used fo influence San José council or mayoral elections.

C. This section is not intended to prohibit or regulate contributions to independent committees
to the extent such contributions are used on behalf of or in opposition fo candidates for offices
other than mayoral or council offices of the City of San José.

~ (Ords. 24499, 24577, 25257, 25447, 26440.}

12.06.320 Contributions and expenditures by independent committees.

A. Independent committees are “persons” for purposes of the contribution limitations fo city
council and mayoral candidates. Any expenditure by an independent commitiee in aid of or in
opposition to a council or mayoral candidate which is not an "independent expenditure" is
deemed fo be a contribution to that candidate, subject to the limitations of this chapter.

B. Each independent commitiee making contributions or independent expenditures in a council
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or mayoral election which does not participate in elections other than for city offices shall file the
reporting statements required by Section 12.06.910. For each expenditure or contribution, the
commitiee shall report what amount or portion was of benefit to a particular candidate.

- (Ords. 24499, 24577, 25257, 26440.)

12.06.330 Contribution period for independent committees.

Contributions to independent commitiees for the purpose of supporting or opposing candidates
for city office shall be subject to the campaign collection period sef forth in Section 12.06.290.

(Ords. 25447, 26440.)

Part 4 TRANSFER OF FUNDS

Sections:
12.06,410 Prohibifion on fransfer of funds, -
12 08420 Disclosure - Transfers to a candidate’s own city and noncity campaion.
12.06.430 Reserved. . :

12.06.410 Prohibition on transfer of funds. _

A. The transfer of any cily campaign funds fo ény other person's cify campaign fund is
prohibited. ‘ ‘ :

B. The transfer of any city campaign coniribution to any other candidate’s noncity campaign
“fund is prohibited. '

| (Ords. 24499, 24577, 25257, 26440, 28212.)

12.06.420 Di,scidsure - Transfers to a candidate's own city and noncity campaign,

A. No confribution collected for any city campaign fund may be fransferred fo another
campaign fund of the candidate, unless a written disclosure appeared on all materials printed by
the campaign commitiee during the campaign, which informed potential donors that such
contributions are subject to being transfarred to the candidate's own city and noncity campaigns,
at any time, at the discretion of the candidate. :

B. The disclosure required by this section shall consist of the following statement in fourteen
point type: Any contribution to this campaign may be transferred to this candidate's campaign
for reslection or another city or nongity campaign at (name of the candidate's) sole discretion.

(Ords. 24499, 24577, 25257, 25447, 26440.)

12.06.430 Reserved.

Editor's note: Ord. No. 28213, § 3, adopted January 8, 2008, repealed § 12.06.430, which pertained
to transfer of city officeholder funds.

Part 5 VOLUNTARY SPENDING LIMITS PROGRAM
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Sections:
12.06.500 Voluntary campaign.expenditure limits program.
12.06.510 Voluntary campaign expenditure limits.
12.06.520 Voluntary campaign expenditure limits - Transfers of campaign funds,
.12.08.530_Expenditure limits.
12.06,540 Campaign contribution limits.
12.06.550 Notification 1o volers.

12.06.560 Expenditure limits fripled.

12.06.500 Voluntary campaign expenditure limits program.
Each candidate participating in the voluntary campaign expenditure limits program shall comply
with and receive all the benefits of the provisions of this chapter.

(Ords. 25445, 26440.)

12.06.510 Voluntary campaign expenditure limits.

A. Each candidate must file an expenditure ceifing statement with the city clerk indicating
whether or not he or she will participate in the voluntary campaign expenditure limits program
before accepting of receiving any campaign contributions.

B. Each candidate who has filed an eipenditure ceiling statement indicating participation in the
program shall be subject to the expenditure limits set forth in Section 12.06.530,

C. Any candidate who .declined to accept the expenditure ceiling: statement in Section
12.06.530 but who, nevertheless, did not exceed the voluntary expenditure limits in the primary

~ election or special primary election may file an amendment to the expenditure ceifing statement,
accepting participation in the voluntary campaign expenditure fimits program for the general or
special run-off election, within fourteen days following the primary or special primary election
and receive all the benefits of the program specified in this chapter.

D. Expenditures for purposes of the expenditure limits shall include in-kind or non-monetary
contributions. - - . : ' :

(Ords. 25445, 25942, 26440.)

12.06.520 ‘Voluntary campaign expenditure limits - Transfers of campaign funds.

A. Campaign funds collected for the primary municipal election or collected for the run-off
municipal election by candidates who voluntarily participate in the voluntary campaign
expenditure limits program shall not be transferred fo any ballot measure committee.

B. Campaign funds collected for the primary municipal election by candidates who voluntarily
participate in the voluntary campaign expenditure program shall not be transferred to the
candidate's run-off municipal election campaign. Remaining campaign funds after the primary
municipal election shall be deemed to be surplus campaign funds and shall be distributed in
_accordance with the provisions of this chapter:

(Ords. 26024, 26440.)

12.06.530 Expenditure limits.
A. The expenditure limits shall be set at:
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1. Seventy five cents per resident of the city for candidates for the office of mayor; and
2. One dollar per resident of the district for candidates for council office.

B. The city council shall adopt an expenditure limits resolution, in advance of each election
cycle, specifying the expenditure fimits. The expendituré limits shall be based on census data
supplied by the director of the department of planning, building and code enforcement for the
city and each council district and adjusted by the percentage increase i residents as
determined by population data provided by the state of California, department of finance,
city/county population estimates.

C. No candidate who files an expenditure ceifing statement participating in the voluntary
campaign expenditure fimits program shall make any campaign expenditure above fhe limits set
forth in the expenditure limits resolution.

.D. The city council shall review the amount of the expenditure limits set forth in subsection A,
above, nine months in advance of each election, to determins if any change is warranted.

(Ords. 25445, 25942, 26440.)

12.06.540 Campaign contribution limits. ‘

Candidates who' partibipat‘e in the voluntary campaign expenditure limits program shall be
entitled to collect contributions in the following amounts: .

A. The fotal contribut’:ons'ber election made by any person ifo any council candidate
participating in the voluntary campaign expendifure limits program or to the controlled
committee of that candidate shall not exceed a total of more than two hundred fifty dollars in the
aggregate.

B. The total contributions per election made by any person {o any mayoral candidate

participating in the voluntary campaign expendifure limits program or to the controlled
committee of that candidate shall not exceed a fotal of more than five hundred dollars in the

. aggregate.
(Ords. 25445, 26440.)

‘12.06.5'50 Notification to voters. -

The bailot, ballot pamphlet and sample ballot shall prominently designate those candidates who
participate in the program.

(Ords. 25445, 26440.)

42.06.560 Expenditure limits tripled.
Notwithstanding Section 12.06.530.

A If a candidate who is not participating in the voluntary campaign expenditure limits program
receives contributions, has cash on hand, or makes qualified expenditures equal to seventy-five
percent or more of the expenditure limits set forth in the expenditure limits resolution adopted .
pursuant to this part, the expenditure limit shall be tripled.

B. If an independent expenditure commitiee(s) spend in the aggregate, in support or opposition
to a candidate, more than fifty percent of the expenditure limits set forth in the expenditure limits
resolufion adopted pursuant to this part, the expenditure lfimit shall be tripled.
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(Ords. 25445, 26440.)

Part 6 SPECIAL MUNICIPAL ELECTIONS

Sections:

12.06.600 Special municipal elections.
12.06.610_Campaign contribution collacfion perod - Campaign disglosure

12.08.620 Voluntary campaign expenditure Bmits prograryg - Spedial election.

12.06.600 Special municipal elections.

A. Except as otherwise provided by this Part 6, the provisions of Chapter 12.06 shall apply to
special municipal elections. Part 6 of Chapter 12.06 shall only apply to special municipal
slections which do not exceed a six-month period from the call of the special municipal election
to the date of a special municipal run-off election if any.

B. The prohibition on transfers of any city campaign funds to any other person's city campaign
fund in Section 12.06.410 shall apply to any special municipal election.

C. The prohibition on transfers of any city campaign funds to ény other candidate's nbnéity
campaign fund in Section 12.06.410 shall apply to any special municipal election.

'D. The disclosure requirements for transfers of city campaign funds to a candidate's own city
and noncity campaign in Section 12.06.420 shall apply to any special municipal election. '

(Ords. 26239, 26440, 28212.)

12.06.610 Campaign contribution collection period - Campaign disclosure.

A. The campaign contribution collection periods for the special municipal election and a special
municipal runoff election shall: ‘ : .

1. Begin on the date that the special municipal election is set by the city council and
begin the day after the special municipal election for any runoff election.

2, End at midnight on the seventh day prior to the election and the seventh day prior fo
any runoff eiection, }

B. Each candidate and each committee shall file, as & public record with the city clerk,
cumulative itemized campaign statements completed on campaign statement forms required to
be filed by the regulations of the fair political praciices commission by no later than the fifth day
prior to the special municipal election and the fifth day prior to any special municipal runoff
election. : . :

{Ords. 26239, 26440, 28213.)

12.06.620 Voluntary campaign expenditure limits program - Special election.

A. Unless otherwise provided in this Part 6, each candidate in any special municipéi slection
participating in the voluntary campaign expenditure limits program shall comply with and receive
all the benefits of this chapter.

B. Campaign funds collected for a special municipal election by candidates including those
candidates participating in the voluntary campaign expenditure limits program may be
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transferred to the candidate’s special municipal run-off election cambaign’.
(Ords. 26239, 26440.)

Part 7 DEBT RETIREMENT, AND SURPLUS CAMPAIGN FUNDS

Sections;
12.06.710_Deadline for debt retirement,

12,06.720 Surplus campaign funds.

12.06.710 Deadline for debt retirement.

A. No money can be coliected for debt retirement after the end of the campaign contribution
collection period as set forth in Section 12.06.290." :

B. A candidate must retire all campaign-related debts, including loans, within six months after
the date of the election. ‘

C. A campaign-related debt, including any loan, which remains unpaid more than six months
after the election is deemed to have been a campaign contribution which was accepied af the
time the debt was incurred. -

D. ltis a violation of this section to forgive all or part of a loan or debt which is owed fo the
person by a candidate and which exceeds the applicable confribution fimitations. Forgiveness of
a loan or debt shall not be deemed to include the failure to collect the loan or debt where there

_have been substantial attempts, in good faith, to collect the monies owed and such efforts have
proved unsuccessful. in such case, a candidate is not exonsrated from violations of this chapter
if an outstanding loan or debt exceeds the contribution limitafions.

(Ords. 24499, 24577, 25257, 26440.)

12.06.720 Surplus campaign funds.

. Any remaining campaign funds in excess of expenses incurred for allowable expenses: as
specified under the Political Reform Act, shall be deemed fo be surplus campaign funds. Within ninety
(90) days after withdrawal, defeat, or election fo office, the surplus campaign funds shall be retumed to
the contributors on a pro rata basis, or turned over fo the general fund.

(Ords. 25257, 26440, 28212.)

Part 8 OFFICEHOLDER ACCOUNTS*

*Editor's note: Ord. No. 28212, § 6, adopted January 8, 2008, repealed Part 8, §§ 12.06.810—
12.06.890, which pertained to officeholder accounts. Section 8 of said Ordinance 28212 enacted a new
Part 8, § 12.06.810, effective July 1, 2008. )

Sections:
12.06.810 Officeholder ascount prohibited.
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42.06.810 Officehoider account prohibited.

No city officeholder, or any person or committee on behalf of a city officeholder may establish
an officeholder account or an account established under the Political Reform Act, California
Government Code Section 8100 et seq. as amended, for the solicitation or expenditure of officeholder
funds. Nothing In this section shall prohibit an officeholder from spending personal funds on official or
related business activities. ‘ ' -

(Ord. 28212.)

12.06.820-12.06.880 Reserved.

Part 9 CAMPAIGN DISCLOSURE

Sections:

12.08.810 Statements and reporting reguirements.
12.06,820 Duties of the city derk,
12.06.930 Disclosure of post-slection payment agregments.

12.06.910 Statements and reporting requirements.

A. Each candidate and each committee, except commitiees whose sole purpose is to support
or oppose a ballot measure, shall file, as a public record with the city clerk, cumulative itemized
reports at the times specified herein showing the total amounts of contributions accepted and
expenditures made. The required statements may be completed on campaign statement forms
required fo be filed by the regulations of the fair political practices commission so long as such
forms are completed in sufficient detail fo comply with the requirements of this chapter. Such
statements shall contain a declaration by the candidate or committee treasurer that the
candidate or committee has neither accepted nor solicited any campaign contribution in excess .
of the limitations of this chapter.

B. The listing of contributions shall include all contributions accepted during the campaign
contribution collection periods specified in this chapter including all amounts less. than one
hundred dollars. : '

C. The first and second eampaign statements shall be filed at the times prescribed for pre-
election statements by the Political Reform Act. The second statement shall in addition include

- alf contributions accepted through the end of campaign contribution collection period specified in
Section 12.06.290.

D. Thereafter, semi-annual statements shall be filed in the form and at the fimes required by
the regulations of the fair political practices commission.

(Ords. 24499, 24577, 24733, 25257, 26440.)

12.06.920 Duties of the city clerk.

A. The city clerk shall, five days prior to the election, prepare a report to be published in the
San José Mercury News. The report shall contain the fotal contributions and expenditures for
each of the candidates and for each independent commitiee. The clerk shall cause the report fo
be published two days prior to the election.

B. In the event the city clerk has reason to believe a late contribution has not been reported,
the clerk shall notify the ethics board.
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(Ords. 24499, 24577, 25257, 26440.)

12.06.930 Disclosure of post-election payment agreements.

A. A candidate or his or her controlled commitiee must disclose, on a form provided by the city
clerk, any campaign-related agreements entered into by the candidate or controlied commitiee
which provide for post-election paymerits. Such agreements include, but are not fimited o,
contingency payment or "bonus” payment plans offered by campaign consultants and
agreements with persons who will receive compensation afier the election for campaign
services performed prior to the election. ‘

B. A post-election payment agreement must be reported on or before the filing date of the next
preelection statement which must be filed after the agreement is entered into.

(Ords. 24499, 24577, 25257, 26440.)

Part 10 CAMPAIGN COMMUNICATIONS

‘Sections: o
12.06.1000 Disclosure requiraments for candidate mass mailings.
12.06.1010_Disclosure requirements - Independent expenditures for mass mailings.
12.06.1020 Disglosure recuirements - Campaign advertisernents.

12.06.1030 Disclosure requiremients - Recorded telephone messages.

12.06.1000 Disclosure requirements for candidate mass mailings.

A. In addition to the requirements set forth in California Government Code Section 84305, any
candidate or committee for city elective office that pays for a mass mailing with funds raised for
the candidate's campaign must print, display or incorporate the following words in not less than
twelve-point type and in a color or print which confrasts with the background so as to be easily
jegible anywhere within the communication or mailing: "Paid for by" immediately followed by the
name, address and city of that candidate or committee. A post office box may be stated in lieu
of a street address if the candidate's address is a matter of public record with the city clerk. If
the sender of a mass mailing is a controlied committee, the name of the person controlling the
commitiee shall also be included. If an acronym is used fo specify a committee name, the full
name of any sponsoring organization of the committee must be included in the campaign
cormmunication disclosure required by this section.

B. For the purposes of this Part 10, "mass mailing" will be defined as set forth in the California
Political Reform Act (Gov. Code Sections 81000 et seq.), provided that the mass mailing
advocates for or against one (1) or more candidates for city elective office.

C. The requirements set forth in this Part 10 do not apply to member communications

" distributed by an organization that is not a political party provided that such communications do
‘not constitute general public advertising such as, but not limited to, broadcasting, billboards, and
newspaper advertisements.

(Ord. 28213.)

12.06.1010 Disclosure requirements - Independent expenditures for mass mailings.

Any person who makes independent expenditures for a mass mailing which support or oppose
any candidate for city elective office must place the foliowing statement on the mailing in typeface no
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smaller than twelve (12) points:

Notice to Voters

(Required by the City of San José)

This mailing is not authorized or approved by

any candidate for City office

or by any election official. it is paid for by

(name and commitiee identification number).

(address, city,

state).

Total cost of this mailing is {amount).

{Ord. 28213

12.06.1020 Disc]osufe requirements - Campaign advertiéements;

A. Any campaign advertisemént_ that urges support for or opposition to one (1) or more
candidates for city elective office must include a disclosure statement identifying the person who
paid for the advertisement. Such disclosure statement must, at a minimum, contain the following

words,

"paid for by " insert the name of the person who paid for.the communication)”

and appear at least once on the advertisement.

1. Any disclosure statement required by this section to be in printed form must be -
printed in a type and color so as o be easily legible to the intended public. Such
disclosure statement must be printed in at least twelve-point type and ina color or print
that contrasts with the background so as to be easily legible fo the intended public.

2. Any disclosﬁre statement required by this section to be in spoken form- must be
spoken at the same volume and speed as the rest of the communication so as to be
clearly audible and understood by the intended public and otherwise appropriately

' conveyed for the hearing impaired. -

B, Forpurposes of this section, the term "campaign adverfisement" means:

(Ord. 28213.)

1. More than two hundred (200) substantially similar pieces of campaign literature
distributed within a calendar month, including but not limited to mailers, fiyers, facsimiles,
pamphiets, and door hangers;

2. Posiers, yaf'd or street signs, billboards, and similar items;
3. Television, cable, sateflite and radio broadcasts; and
4, Newspaper, magazine, and similar advertisements.

12.06.1030 Disclosure requirements - Recorded telephone messages. |
A. Any recorded telephone message distributed to five hundred (500) or more individuals or
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households must include the following statement "paid for by (insert name of
person who paid for the recorded telephone message).” Statements required pursuant to this
section must be audible and played at the same volume and speed as the rest of the recorded

telephone message. -

B. Any person paying for a recorded telephone message must maintain a transcript of the
message and a record of the distributed calls for each message.

(Ord. 28213.)
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Chapter 2.12
ELECTION REFORM ACT*
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Article 1. General Provisions

2.12.005 Title for citation.

2.12.010 Findings.

2.12.015 Purpose.

2.12.020 Liberal construction.

2.12.025 Reports and statements--Signature and verification requirements.

2.12.030 Reports and statements—-Filed where.

2.12.035 Reports and statements—Filing fees prohibited.

2.12.040 Statements--Public inspection requirements.

2.12.045 Preservation from date of filing.

2.12.050 Reports and statements—City Clerk responsibilities.

2.12.051 Amendment or repeal of chapter.

2,92.055 items of value—-Report requirements.
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2.12.670 Interpretation.

212075 Adjusting an amount for cost of living changes.

2.12.080 Campaign statement.
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2.12.190 Vacancy filling.

2.12.195 Members--Qualifications and restrictions.

212,196 Avoidance of political conflict of interest.

2.12.200 Staff powers and duties.

2.12.205 Administrative responsibility.

212210 Rules and regulations--Authority.

2.12.215 Additional duties.

2.12.220 Opinions.

2,12.225 Investigation authority and procedures.

2,12.227 Subpoena--Testimony under oath.

2.12.230 Notice and hearing on violations.

2.12.235 Judicial review of actions.

2.12.240 Meetings to be open to the public.

Article 4. Disciosure Requirements and Procedures

2.12.245 Campaign treasurer-Appointment required--Powers and duties.

2.12.250 Campaign expenditure and contribution account--Establishment required-- Procedure
for use,

2.12.255 Statement of organization--Committee required to file.

2.12.260 Statement of organization--Information required.

2,12.265 Statement of organization--Change of infarmation—~Amendment required.

2.12.270 Campaign statement—Filing requirements.

2.12.272 Siate mailer organizations' reporting requirements.

2.12.275 Campaign statement--Verification.

2.12.280 Campaign statement--information required.

212,285 Campaign statement—Candidate statement in lieu permitied when.

2.12.290 Campaign statement--Consolidation permitted when.

2,12.295 Report of late contributions.

2.12.300 Contributions—Written instrument required when.

2,12.305 Contributions--From persons using other than legal name prohibited.

2.12.310 Contributions~By persons on behalf of other persons prohibited.

2.12.315 Expenditures--Report requirements--Scope.

2.12.320 Anonymous contributions—Restrictions—-Payment to City required when,

2.12.325 Mass mailings—Copies to commission.

2.12.330 Mass mailings by independent expenditure.

Arficle 5. Expenditure Limitations
2.12.405 Measures—Compensation for petition circulation--Disclosure.

Article 6, Limitations on Contributions

2.12.415 Persons other than candidate--Maximum permitted amount.
2.12.435 Excess amounts--Payment to City Auditor required.
2.12.440 Contributions from certain organizations and business enfities prohibited.

Article 7. Enforcement--Penalties For Violation

2.12.445 Complaints-Filing, investigation and commission action.
2.12.450 Actions for compliance-Who is authorized to institute.
2.12.455 Actions for compfiance~Procedure required and commission authority.
2.12.460 Violation--Deemed misdemeanor--Penalty.
2.12.465 Actions for compiiance-Disposition of amounts recovered.
2.12.470 Violation~Candidate's office forfeited when.
2.12.475 Violation--Candidacy terminated when.
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2.12.480 Violation--Persons ineligible for candidacy--Time limit.
2.12.485 Late filing penaities.

“The City Attorney has determined that certain uncodified provisions are unconstitutional. See Citizens for
Jobs and Energy v. Fair Political Practices Comm. (1876) 16 Cal. 3d 671,

The City Attorney has determined that Ord. 4700-NS § 602 applies only fo ballot measures which are recalls;
it has been held unconstitufional with respect to Iinitiatives and referenda. (See Cilizens Against Rent Conirol
v. City of Berkeley (1981) 454 US 290.)

The City Attorney has also determined that Ord. 4700-NS § 805 applies only to candidate campaigns and
ballot measures which are recalls; it has been held unconstitutional with respect {0 initiafives and referenda.
(See Pacific Gas and Electric v. City of Berkeley, (1976) 60 Cal. App. 3d 123).

The City Attorney has determined that Ord. 4700-NS § 517, as modified by Ord. 5835-N.S. § 1, is
unconstifutional; see Meyer v. Grant (1988) 486 U.S. 414, Buckley v. American Constfitutional Law
Foundation (1888) 525 U.S. 182,

Articie 1. General Provisions

Section 2,12.005 Title for citation. ‘
This chapter shall be known and may be cited as the "Berkeley Election Reform Act of 1974." (Ord. 4700~
NS § 100, 1974)

Section 2.12.010 Findings.

The peopile find and declare as follows:

A, Local government should serve the needs and respond to the wishes of all citizens equally, without
regard fo their weaith.

B. Public officials, whether elected or appointed, should perform their duties in an impartial manner, free
from bias caused by their own financial interests or the financial interests of persons who have supported
them.

C. Costs of conducting election campaigns have increased greatly in recent years, and candidates have
been forced to finance their campaigns by seeking large contributions from persons and organizations who
thereby gain disproportionate influence over govemmenial decisions.

D. The influence of large campaign contributors is increased because exisfing laws for disclosure of
campaign receipts and expenditures have proved to be inadequate.

E. Previous laws regulafing campaign practices have suffered from inadeguate enforcement. (Ord.
AT00-NS § 101, 1974)

Section 2.12.015 Purpose.

The people have enacted the ordinance codified in this chapter to accomplish the following purposes:

A, Receipts and expenditures in municipal election campaigns should be fully and truthfully disclosed in
order that the voters may be fully informed and improper practices may be inhibifed.

B. The amounts that may be expended in municipal elections should be listed in order that the
importance of money in such elections may be reduced.

C. Adeguate enforcement mechanisms should be provided to public officials and private citizens in order
that this chapter wili be vigorously enforced. (Ord. 4700-NS § 102, 1674) |

Section 2.12.020 Liberal construction.
This chapter should be liberally construed to accomplish its purposes. (Ord. 4700-NS § 103, 1874)
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Section 2.12.025 Reports and statements--Signature and verification requirements.

Reports and statements filed under this chapter shall be signed under penalty of perjury and verified by
the filer. The verification shall state that the filer has used all reasonable diligence in its preparation, and that
to the best of his or her knowledge it is true and complete. A report of statement filed by a committee shall be
signed and verified by the treasurer, and a report or statement filed by any other organization shall be signed
and verified by a responsible officer of the organization or by an atforney or a certified public accountant.
Every person who signs or verifies any report or statement required to be filed under this chapter which
contains material which he or she knows fo be false is guilty of perjury. (Ord. 4700-NS § 104, 1974)

Section 2.12.030 Reports and statements~Filed where.

Reports or statements filed under this chapter shall be filed with the City Clerk. (Ord. 4700-NS § 105,
1974)

Section 2.12.035 Reports and statements—Filing fees prohibited.

No fee or charge shall be collected by the City Clerk for the filing of any report or statement or for the
forms upon which the reports or statements are to be prepared. (Ord. 4700-NS § 106, 1974}

Section 2.12.040 Statements—-Public inspection requirements.

Campaign statements are to be open for public inspection and reproduction during regular City business
hours, at the office of the City Clerk and at the Berkeley Public Library during the normal hours itis open fo
the public. Copies of the statements or parts of statements shall be provided by the City Clerk at a price of not
mote than ten cents per page copied. (Ord. 4700-NS § 107, 1874)

Section 2.12.045 Preservation from date of filing.

All reports, statements and information filed with the City Clerk shall be preserved for at least four years
from the date upon which it was required to be filed under the terms of this chapter. (Ord. 5895-NS § 1, 1888
Ord, 4977-NS § 1 (parf), 1977: Ord. 4700-NS § 108, 1974}

Section 2.12.050 Reports and statements~City Clerk responsibilities.

With respect to reports or statements filed with him or her pursuant to this chapter, the City Clerk shall:

A. Supply the necessary forms and manuals prescribed by the commission;

B. Notify in advance all candidates and known commitiees of the dates campaign statements are
reguired;

C. Report apparent violations of this chapter to the appropriate agencies; and.

D. Complete and maintain'a current list of all reports and statements filed with his or her office. {Ord.
4700-NS § 109, 1974)

Section 2.12.051 Amendment or repeal of chapter.

This chapter may be amended or repealed by the procedures set forth in this section. If any portion of
subsection A is declared invalid, subsection B shall be the exclusive means of amending or repealing this
chapter.

A. This chapter may be amended to further its purpose by ordinance passed by a vote of the City
Council of not less than two-thirds vote of its membership, following a public hearing, if at least thirty days
prior to passage the amendment has been approved by the Berkeley Fair Campaign Practices Commission
by not less than two-thirds vote of its membership, and has been distributed fo the news media and fo every
person regutarly receiving communications from the commission.

B. This chapter may be amended or repealed by initiative approval of the voters of the City of Berkeley.
(Ord. 5885-NS § 2, 1988)
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Section 2.12.055 ltems of value—-Report requirements.

Whenever in this chapter the amount of goods, services, facilities or anything of value other than money
is required to be reported, the amount shall be the estimated fair market value at the time received or
expended, and a description of the goods, services or facilities shalt be appended to the report or statement.
(Ord. 4700-NS § 110, 1974)

Section 2.12.060 Applicability--Severability.

If any provision of this chapter, or the application of such provision to any person or circumstances, shall
be held invalid, the remainder of this chapter, to the extent it can be given effect, or the application of such
provision o persons of circumstances other than those fo which it Is held invalid, shall not be affected
thereby, and to this end the provisions of this chapter are severable. (Ord. 4700-NS § 111, 1974)

Section 2.12.065 Publication of contributions prior to elections,
The City shall publish in one or more newspapers at least once in the seven days before each municipal
election a list of all persons contributing fity dollars or more to any candidate or committee in that election and
the amounts of the contributions reported through the filing deadline for the second pre-election statements.
The City shall direct publication in such newspaper or newspapers as are best suited fo reach the largest
number of Berkeley residents in a cost-effective manner. (Ord. 6513-NS § 1, 1999: Ord. 5895-NS § 1, 1988
Ord. 4946-NS, 1976: Ord. 4700-NS § 112, 1974)

Article 2. Definitions

Section 2.12.070  Interpretation.
Unless the contrary is stated or clearly appears from the context, the definitions set forth in this article
shall govemn the interpretation of this chapter. (Ord. 4700-NS § 200, 1974)

Section 2.12.075 Adjusting an amount for cost of living changes.

"Adjusting an amount for cost of living changes" means adjusting upward or downward by the percent
change in the Consumer Price Index as last computed in accordance with State of California Government
Code, Section 82001, (Ord. 4977-NS § 1 (part), 1877 Ord. 4700-NS § 201, 1974)

Section 2.12.080 Campaign statement.

"Campaign statement’ means an itemized report which is prepared on a form prescribed by the
commission and which provides the information required by Sections 2.12.245 through 2.12.325. (Ord. 4700~
NS § 202, 1974)

Section 2.12.085 Candidate.

"Candidate,” for the purposes of this chapter, means a candidate for a Berkeley municipal elective office.
"Gandidate" means an individual who is listed on the ballot or who has qualified to have write-in votes on his
or har behalf counted by election officials, for nomination for o election fo any elective office, or who receives
a contribution, or makes an expenditure, or gives his or her consent for any other person to receive a
contribution or make an expenditure with a view to bringing ahout his or her nomination or election to any
elective office, whether or not the specific elective office for which he or she will seek nomination or election is
known at the time the conbribution is received or the expenditure is made and whether or not he or she has
announced his or her candidacy or filed a declaration of candidacy at such time. "Candidate" aiso includes
any office-holder who is the subject of a recall election and any candidate for his or her office, but does not
inciude the proponents or opponents of a recall. The proponents or opponents of a recall are for the purposes
of this chapter the proponents or opponents of a measure. {Ord. 4700-NS § 203, 1974)
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Section 2.12.030 Commission.
"Commission” means the Berkeley Fair Campaign Practices Commission. (Ord. 4700-NS § 204, 1974)

Section 2.12.095 Committee,

"Committee" means any person or combination of persons that directly or indirectly receives contributions
which total more than two hundred fifty doliars in a calendar year or makes expenditures exceeding more than
two hundred fifty dollars in a calendar year for the purpose of influencing or attemnpting to influence the action
of voters for or against the nomination or election of one or more candidates, or the passage or defeat of any
measure, including any committee or subcommittee of a political party. (Ord. 4945-NS § 1 (part), 1976: Ord.
ATO0-NS § 205, 1974) :

Section 2.12.100  Contribution,

"Contribution” means a gift, subscription, loan, advance, deposit, pledge, forgiveness of indebtedness,
payment of a debt by a third party, contract, agreement, or promise of money or anything of value or other
obligation, whether or not legally enforceable, made directly or indirectly in aid of or in opposition to the
nomination or election of one or more candidates or the qualification for the batlot or voter approval of one or
more measures. The ferm "contribution” includes the purchase of fickets for events such as dinners,
luncheons, reliies and similar fund-raising events; a candidate's own money or property used on behalf of his
or her candidacy; the granting to a candidate or committee of discounts or rebates not available to the general
public; and payments for the services of any person serving on behalf of a candidate or committee, when
such payments are not made from contributions the candidate or committee must otherwise report under the
terms of this chapter. The term “contribution” further includes any transfer, gift, loan, advance, deposit,
forgiveness of indebtedness, payment of a debt by a third party, pledge, contract, agreement, or promise of
money or anything of value or other obiigation, whether or not legally enforceable, received directly or
indirectly by a committee from another committee. The term "contribution” shall not include a gift of service or
tabor, but shall inciude service or labor for which a payment is made, nor shall the term “contribution” include
a gift of the use of personal or real property where the value of such use is not in excess of fifty dollars, nor
shall it inciude food and beverages the value of which for any one event is no more than fifty doltars, (Ord,
4045-NS § 1 (part), 1976: Ord. 4700-NS § 206, 1974)

Section 2.12.105 Controlled committee.

"Controlled committee” means a committee either directly or indirectly controlied by a candidate or
committee, or which acts jointly with a candidate or controlled committee in the making of expenditures or the
receipt or solicitation of contributions. A committee is deemed controlled if another committee or candidate
exercises significant influence over its actions or decisions. A comemnittee may be controlled with respect to
one or more candidates and independent with respect to other candidates. (Ord. 5895-NS § 2, 1988)

Section 2.12.110 Cumulative amount.

"Cumulative amount* in 2 campaign statement means the amount contributed or expended since the
closing date of the most recent post-election statement which has been filed by the filer. If the filer has not
previously filed a campaign statemnent pursuant to any of these sections, the cumulative amount is the amount
contributed or expended since June 4, 1974, (Ord. 4700-NS § 208, 1974)

Section 2.12.115 Elected officer.

“Elected officer” means any person who holds an elective officer or has been elected to an elective office
but has not yet taken office. A person who is appointed to fill a vacant elective office is an elected officer.
(Ord. 4700-NS § 208, 1874)

Section 2.12,120  Election.
"Ejection® means any primary, general, special or runoff election held in the City, including an initiative,
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referendum or recall election. {Ord. 5895-NS § 1, 1888: Ord. 4700-NS § 210, 1874)

Section 2.12.125 Elective office.
“Elective office” means any elective office as defined in the Berkeley City Charter. (Ord. 4700-NS § 211,
1874)

Section 2.12.130 Expenditure.

“Expenditure" means a payment, pledge or promise of payment of money or anything of value or other
obligation, whether or not legally enforceable, for goods, materials, services or facilities in aid of or in
opposition to the nomination or slection of one of more candidates or the qualification for the ballot or
adoption of one or more measures. The term "expenditure” includes any transfer, payment, gift, loan,
advance, deposit, pledge, contract, agreement or promise of money or anything of value or other obligation,
whether or not legally enforceable, made directly or indirectly by one committee fo another committee.
"Expenditure” also includes the forgiving of a loan or the repayment of a loan by a third party. (Ord. 4700-NS
§212, 1974)

Section 2.12,135 Filer.
"Eiler" means any person filing or required to file any statement or report under this chapter. (Ord. 4700-
NS § 213, 1974) :

Section 2.12.140  Independent committee.

"Independent committee” means a commitiee which is not controlied either directly or indirectly by 2
candidate or controlied commitiee, and which does not act jointly with a candidate or controlled commitiee in
connection with the receipt or solicitation of contributions or the making of expenditures. A committee may be
controlied with respect to one or more candidates and independent with respect to other candidates. {Ord.
4700-NS § 214, 1874)

Section 2.12.142 Independent expenditure.

"Independent expenditure” means an expenditure made by any person in connection with a
communication which expressly advocates the election or defeat of a clearly identified candidate or the
gualification, passage or defeat of a clearly identified measure, or taken as a whole and in context,
ynambiguously urges a particular resuit in an slection but which is not made to or at the behest of the affected
candidate or committee. (Ord. 8096-NS § 2 (part), 1901}

‘Section 2.12.145 Late contribution.
" ate contribution” means any confribution of one hundred dollars or more received after the closing date
of the last campaign staternent required fo be filed prior fo an election, (Ord. 4700-NS § 215, 1974)

Section 2.12.150 Mass mailing.

"Mass mailing” means two hundred or more identical or nearly identical pieces of mall, but does not
include a form letter or other mail which is sent in response to a request, letter or other inquiry. {Ord, 4700-NS
§ 216, 1974)

Section 2.12.155 Measure.

"Measure” means any City Charter amendment, ordinance of other proposition submitted to a popular
vote at an election, whether by initiative, referendum or recall procedure or otherwise, or circuiated for the
purposes of submission to a popular vote at any election, whether or not the proposition qualifies for the
ballot. (Ord. 4700-NS § 217, 1974)
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Section 2.12.180 Period covered.

"Period covered" by a statement or report required to be filed by this chapter means, unless a different
period is specified, the period beginning with the day after the closing date of the most recent statement or
report in question. if the person filing the statement or report has not previously filed a report or statement of
the same type, the period covered begins on June 4, 1974. Nothing herein shall exempt any person from
disclosing transactions which occurred prior to June 4, 1874 according to the law then in effect. (Ord. 4700-
NS § 218, 1874)

Section 2.12.165 Persons.

“parsons” means an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust,
company, corporation, association, committes, and any other organization or group of persons acting in
concert. (Ord. 4700-NS § 218, 1874) '

Article 3. Fair Campaign Practices Commission

Section 2.12.170 Established--Number of members.

There is established in Berkeley municipal government the Berkeley Fair Campaign Practices
Commission. The commission shall have nine members, including the chairperson. (Crd. 4700-NS § 300,
1974)

Section 2.12.175 Term~Appointments and reappointments. .

Each member of the commission shall serve for the same term as the councilmember appointing themn.
Members of the commission may not be reappointed by the same counciimember. All initial appointments
shall be made by September 1, 1974. A member whose term has expired shall serve until his or her
successor is appointed. (Ord. 4700-NS § 301, 1974)

Section 2.12.180 Quorum.
A majority of the appointed members shall consitute a quorum. {Ord. 4700-NS § 302, 1974)

Section 2.12.185 Election of chairperson.
The commission shall elect its own chairperson. (Ord. 4700-NS § 303, 1974)

Section 2.12.186 Vice-chairperson.
The commission shall elect a vice-chairperson who shall serve the same term of office as the chairperson
and who shall assume the powers of the chairperson in his or her absence, (Ord. B574-NS § 2 {part), 1983)

Section 2.12.190 Vacancy filling.
Vacancies on the commission shall be filled, within thirty days, by appointment of the same official, or his
or her stccessor, who appointed the prior holder of the position. Appointments to fill vacancies shall be for the
unexpired term of the member whom the appointee succeeds. A vacancy or vacancies shall not impair the
right of the remaining members to execute all of the powers of the board. (Ord. 4700-NS § 304, 1974)

Section 2.12.195 Members--Qualifications and restrictions.

Each member of the commission shall be a resident of Berkeley and registered to vote in Berkeley
elections. No member of the commission, during his or her tenure, shall hold or seek glection to any other
public office, serve as an officer of any political party or parfisan organization or participate in or contribute to
a Berkeley municipal election campaign, No member of the commission shall endorse, support, oppose or
work on behalf of or against any candidate or measure in a Berkeley election. Each member of the
commission shall use his or her best efforts to remain independent of candidates and measures in Berkeley
elections. (Ord. 4700-NS § 305, 1974) ’
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Section 2.12.196 Avoidance of political conflict of inferest.

In addifion to the limitations imposed on members of the commission by Section 2.12.1985, each member
of the commiasion shall use his or her best efforts to be independent of and impartial in relation o any person
during the time such person is the subject of an investigation by or proceeding before the commission. Such
persons include elected officers, current and previous candidates, and commitiees, as well as any officers or
employees of such persons. (Ord. 5574-NS § 2 (part), 1883)

Section 2.12.200 Staff powers and duties.

The commission shall have a staff which shall act in accordance with commission policies and regulations
and with applicable law to investigate violations and bring proper court action and to assist the commission in
the performance of its duties. (Ord. 4700-NS § 308, 1874)

Section 2.12.205  Administrative responsibility.
The commission has the primary responsibility for the impartial, effective administration of this chapter,
(Ord. 4700-NS § 307, 1974)

Section 2.12.210 Rules and reguiations—Authority.
The commission may adopt, amend and rescind rules and regulations fo carry out the purposes of this
chapter, and to govern the procedures of the commission. (Ord. 4700-NS § 308, 1874)

Section 2.12.215 Additional duties.

The commission shall, in addition fo its other duties:

A. Prescribe forms for reports, statements, notices and other documents required by this chapter;

B. Prepare and publish manuals and instructions setting forth methods of bookkeeping and preservation
of records ‘o facilitate compliance with and enforcement of this chapter, and explaining the duties of persons
and commitiees under this chapter;

C. Provide assistance to agencies and public officials in administering the provisions of this chapter;

D. Defarmine whether required documents have been filed and, if 0, whether they conform on their face
with the requirements of this chapter. {Ord. 4700-NS § 309, 1974)

Section 2.12.220 Opinions.

Any person may request the commission to issue an opinion with respect to his or her duties under this
chapter. The commission shall issue the opinion within fourteen days. No person who acts in good faith of an
opinion issued to him or her by the commission shall be subject to criminal or civil penalties for so acting,
provided that the material facis are as stated in the opinion request. The commission's opinions shall be
public records and may from time to time be published. The commission may request the City Attorney to
issue an opinion, in which case the City Attomey shall issue the opinion within fourteen days. (Ord. 4700-NS
§ 310, 1974)

Section 2.12.225 Investigation authority and procedures.

Upon the sworn complaint of any person or on its own initiative, the comimission shall investigate possible
violations of this chapter. Within seven days after the receipt of a complaint under this section, the
commission shall notify in writing the person who made the complaint of the action, if any, which the
commission has taken or plans fo take on the complaint, together with the reasons for such action or
nonaction. (Ord. 4700-NS § 311, 1874)

Section 2.12.227 Subpoena--Testimony under oath.
After the commission has made a finding of probable cause of a violation of the Berkeley Election Reform
Act (BERA) or this chapter, in any investigation or hearing conducted by the commission, the commission

Title 2

Page 18 X_ A"' 45



Chapier 2.12

may:
A. Subpoena witnesses, take testimony under oath and require the production of records by subpoena;

and o

B. lIssue orders requiring any person believed to have information relevant to matters under examination

to submit written answers under penaity of perjury to written questions, and specify a reasonable date by

which such answers must be submitted. (Ord. 5574-NS § 2 (part), 1983)

Section 2.12.230 Notice and hearing on violations.

After the commission determines there is probable cause for believing that a provision of this chapter has
been violated and makes a good faith effort to give reasonable notice to the person or persons involved in the
allegation, it may hold a hearing to determine if a violation has occurred, and may determine an appropriate
remedy if a violation is found. The hearing pursuant to this section shall be conducted in an impartial manner,
consistent with the requirements of due process. A record shall be maintained of the proceedings, and a
report summarizing the facts, issues, and any remedial actions shall be issued by the commission foliowing
the conciusion of the hearing.

The commigsion shall conduct such hearings and proceedings with respect to determinations of probable
cause pursuant to adopted procedures. All interested persons may participate in the hearing. (Ord. 5895-NS §
1, 1888: Ord. 4700-NS § 312, 1974)

Section 2.12.235 Judicial review of actions. ‘
Any person may seek judicial review of any action of the commission. (Ord. 4700-NS § 313, 1874)

Section 2.12.240 Meetings fo be open fo the public.
All meetings of the commission shall be open to the public. (Ord. 4700-NS § 314, 1974)

Article 4. Disclosure Requirements and Procedures

Section 2.12.245 Campaign treasurer--Appointment required--Powers and duties.

A Each candidate and each commitiee shall appoint 2 campaign freasurer. A candidate may appoint
himself or herself as his or her campaign treasurer. No contribution and no expenditures shall be accepied or
made by or on behalf of a candidate or commitiee at a time when there is a vacancy in the office of freasurer.

B. No expenditure shall be made by or on behalf of a candidate or committee without the authorization
of the treasurer or that of his or her designated agent. o

C. All contributions received by a person acting as an agent of a candidate shall be reported promptly by
such person to the candidate or any of his or her designated agents. All contributions received by a person
acting as an agent of a committee shall be reported promptly by the recipient fo the committee’s treasurer or
any of his or her designated agents. "Promptly,” as used in this section, means not later than five days before
the closing date of any campaign statement required to be filed by the treasurer, and immediately if the
contribution was received less than five days before the closing date. All contributions shall be separated from
and may not be commingled with any personal funds of the recipient or any other person, (Ord. 4700-NS §
400, 1974)

Section 2.12.250 Campaign expenditure and contribution account—Establishment required--
Procedure for use.

A. A campaign treasurer for each candidate and for each and every commitiee shall establish and
manage a campaign expenditure and contribution checking account for the candidate or committee in a bank
focated in Alameda County. All monetary contributions to the candidate, to a person on behalf of the
candidate or to a person on behalf of a committee shall be placed in the candidate's or committee's checking
account promptly. Where a candidate or a committee is permitted under Section 414 to file a joint campaign
statement, a campaign treasurer may establish and maintain under the terms of this section one joint
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checking account for the candidate and the commitiee.

B. Amounts shall be paid by the campaign treasurer from the campaignh contribution checking account
only upon receipt of a bill or voucher from a person furnishing goods or services to the candidate or
committes, which bill or voucher ifemizes and identifies the goods or seérvices furnished or to be furnished and
lists the unit and total price therefor. All payments of fifty dollars or more shall be made by check, credit card
of debit card, and payable to the person furnishing the goods or services o a candidate or commitiee.

C. in the event that, after payment has been made for all goods and services furnished in connection
with the campaign of a candidate or commitiee, there remains a balance in the checking account of the
candidate or committee, the campaign treasurer shall certify that to his or her knowledge the candidate or
committee has no further outstanding indebtedness in connection with the campaign, and shali liquidate the
contribution checking account by paying the remaining balance in the checking account fo the candidate or
committee for his or her or its use in any lawful manner within ninety days after the date of election, unless
upon good cause an extension is granted by the commission.

D. No commitice or candidate shall accept or raceive a non-monetary contribution with a fair market
value in excess of fifty dollars unless the contributor provides the campaign treasurer with a receipt or
voucher that itemizes and identifies the goods or services contributed and states the fair market value of such
goods or services. The campaign treasurer shail maintain all receipts and vouchers for a pericd of four years
from the date of the final report.

E. The campaign treasurer shall make available to the commission, the City Attorney, the City Clerk, the
District Attorney, the Califonia Altorney General and the California Secretary of State, or their designees, on
demand, the detalls of any account requested and the records supporting it. In addition, the campaign
treasurer shall sign a waiver permitting the aforementioned authorities or their designees fo inspect the
campaign account records maintained by the bank in which the campaign account is opened, and shall
maintain a record of every contribution received and every disbursernent made from the account, which
record shall include copies of cancelled checks, pank records, bills and vouchers. Such record shall be
maintained for a period of four years from the date of the finai report.

F. If, prior fo the date of the filing of the final report, or during a reasonable period of time not to exceed
six months thereafter, the commission reasonably believes a reporting or disclosure requirement has been
violated by a candidate or commitiee, the commission shall be empowered to conduct or cause fo be
conducted an independent audit of the books and records of such candidate or committee. The cost of such
audit shall be borne by the comrmission. After an audit is completed and a written report presented to the
commission, the commission shall make a determination whether there is a probable cause for a violation. If
cause for violation is found, the provisions of Section 242230 of this chapter shall apply. (Ord. 6858-NS § 1,
2005: Ord. 5895-NS § 1, 1988: Ord. 4947-NS §§ 1, 2, 1976 Ord. 4733-NS § 1, 1974: Ord. 4700-NS, § 401,
1974)

Section 2.12.255 Statement of organization—-Committee required to file.

A. Subject to the exception in Section 2.12.255(B), every commitiee under Section 2.12.095 of this
chapter shall file with the City Clerk a statement of organization within ten days after it is formed as a
commitee.

B. Every commitiee that forms during the period between the closing date of the last pre-election
statement and the election shall file with the City Clerk, by hand delivery or by such means as the commission
may prescribe, a statement of organization no later than the close of the next business day.

C. The date on which a commitiee formed, and not the date on which the committee filed its statement
of organization, shall determine the committes's obiigation to file the campaign statements and late
contribution reports required by this chapter. All committees, whether formed before or after the date of the
final pre-glection statement, but before the date of an election, are subject to late confribution reporting
requirements. {Ord. 5885 § 1, 1988: Ord. 4700-NS § 402, 1974)

Section 2.12.260 Statement of organization—Information required.
The statement of organization required by Section 2.12.255 shall include: -
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A. The name, street address and telephone number, if any, of the committee;

B. The name, street address and telephone number of each candidate, if any, with which the committee
is affiiated or connected;

C. The full name, street address and telephone number, if any, of the treasurer and other principal
officer,

D. The full name and office sought by each candidate and the title and ballot number if any, of each
reasure, which the committee supports or opposes;

E. A statement of whether the committee is independent or controlled, and if it is controlled, the name of
each candidate or committee by which it is controfied or with which it acts jointly;

F. The disposition of surplus funds which will be made in the event of dissolution;

G. The account number and name of the bank at which the campaign checking account, required by
Section 2.12.250(A), is maintained; if the information required by this section is unavailable at the time of
filing, the statement of organization, the filer shall promptly submit an amended statement after such
information becomes available;

H. The cash on hand at the time of filing the statement of organization;

1. Such other information as shall be required by the rules or regulations of the commission consistent
with the purposes and provisions of this chapter. (Ord. 5895-NS § 1, 1988: Ord. 4700-NS § 403, 1974)

Section 2.12.265 Statement of organization--Change of information—-Amendment required.

- \Whenever there is a change in any of the  information contained in the statement of organization, an
- amendment shall be filed within ten days to reflect the change. (Ord. 4700-NS § 404, 1974) '

Section 2.12.270 Campaign statement—Filing requirements.

A. Each candidate and each committee shall file no fewer than two campaign statements prior to an
election, excluding run-off elections, and one campaign statement foliowing the election, excluding run-off
elections. Campaign statements shall be filed in accordance with the filing dates prescribed by state law. The
semi-annual campaign statement that is filed pursuant to state law following an election shall serve as the
post-campaign statement required by this section. If state law does not estabiish the filing dates for campaign
statements, the commission shall set the necessary filing dates.

B. Each candidate and commitiee involved in a run-off election, and each commitiee supporting or
opposing a candidate participating in a run-off election, shall file one campaign statement prior to the run-off
election in addition to any other campaign statements required by this section and one campaign statement
following the run-off election. The semi-annual statement that is filed pursuant to state law following a run-off
election shall serve as the post-campaign statement required by this section. The campaign statements shall
be filed in accordance with the filing dates prescribed by state law. if state law does not establish the filing
dates for campaign statements in run-off elections, the commission shall set the necessary filing dates.

C. 1. Notwithstanding subsections A and B of this section, a candidate or officeholder who plans to
receive contributions of less than fwo hundred fifty dollars and who plans to make expenditures of less than
two hundred fifty dollars in a calendar year may file a short form campaign statement for that calendar year as
prescribed by state laws and regulations. The period covered by the short form is the calendar year. No other
campaign statements must be filed by a candidate or officeholder who has filed a short form campaign
statement for activity in the calendar year unless the candidate receives two hundred fifty dollars or more in
expenditures.

2. During the six months prior to an election in which the candidate or officeholder is being voted upon,
a candidate or officeshoider who files a short form campaign statement and subsequently receives
contributions totaling two hundred fifty doliars or more or makes expenditures totaling two hundred fifty doliars
or more during the calendar year shall send written notification to the City Clerk, and each candidate or
officehoider contending for the same office, as follows:

a. The notification shall be sent within forty-eight hours of receiving contributions totaling two hundred
fity doffars or more or making expenditures of two hundred fifty doliars or more;

b. The nofification shall inciude the name and address of the candidate or officeholder, the elective
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office for which the short form campaign statement was filed, the date of the election, and the date
contributions totaling two hundred fifty dollars or more were received or expenditures otaling two hundred fifty
dollars or more were made;

¢. The notification shail be sent by telegram, guaranteed ovemight delivery, personal delivery, or
facsimils transmission, (Ord. 6329-NS § 2, 1996: Ord. 4700-NS § 410, 1974)

Section 2.12.272  Slate mailer organizations' reporting requirements.

A. Slate mailer means a mass mailing which supports or opposes a fotal of four or more candidates or
ballot maasures.

B. For the purposes of this chapter, a slate mailer organization shall be defined as an organization which
meets the definition of California Government Code Section 82048.4.

C. A slate mailer organization which produces ohe or more slate mailers supporting or opposing inter
alia any candidate for Berkeley elective office or any Berkeley measure shall file one copy of its campalgn
reports with the City Clerk. Campaign reports are those reports slate mailer organizations are required to file
pursuant to California Government Code Sections 84218, 84219, 84220 and 84221, (Ord. 6096-NS § 2 {part},

1991)

Section 2.12.275 Campaign statement--Verification. _

A candidate shall verify his or her campaign statement and the campaign statement of each committee
subject to his or her control. The verification shall be in accordance with the provisions of Section 2.12.025
except that it shall state that he or she has made reasonable inquiry into the truthfulness and completeness of
such campaign statements and that fo the best of his or her knowledge the treasurer of each controlied
committee used all reasonable diligence in the preparation of the committee's statement, This secfion does
not relieve the ireasurer of any committee from the obligation to verify each campaign stalement filed
pursuant to Section 2.12.025. (Ord. 4700-NS § 411, 1974)

Section 2.12.280 Campaign statement--Information required.

Each campaign statement required by this article shall contain the foliowing information:

A. Under the heading "receipts,” the fotal amount of contributions received, and under the heading
“sxpenditures,” the fotal amount of expenditures made during the period covered by the campaign statement
and cumulative amount of such iotals;

B. The total amount of contributions received during the period covered by the campaign statement from
persons who have given fifty doliars or more;

C. The fotat amount of contributions received during the period covered by the campaign staiement from
persons who have given less than fifty dollars;

D. The fotal amount of expenditures disbursed during the period covered by the campaign statement to
persons who have received fifty doliars or more,

E. The total amount of expenditures disbursed during the period covered by the campaign statement to
persons who have received less than fifty dollars;

F. The balance of cash and cash equivalents on hand at the beginning and the end of the period
covered by the campaign statement;

G. The full name of each person from whom a contribution of contribufions totalling fifty doflars or more
has been received together with his or her street address, oecupation, and the name of his or her employer, if
any, or the principal place of business if he or she is self-employed, the amount which he or she confributed,
the date on which each contribufion was received during the period covered by the campaign statement, and
the cumulative amount he or she confributed. In the case of committees which are listed as confributors, the
campaign statement shall also contain the full name and street address of the treasurer of the commitiee.
Loans received shalt be set forth in a separate schedule and the foregoing information shall be stated in
regard to the lender, together with the date and amount of the loan, and if the loan has been repaid, the date
of payment and by whom paid;

H. The full name and street address of each person to whom an expenditure or expenditures tofalling
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fifty dollars or more has been made, together with the amount of each separate expenditure to each person
during the period covered by the campaign statement, a brief description of the consideration for which the
expenditure was made; the full name and street address of the person providing the consideration for which
an expenditure was made if different from the payee; and in the case of committees which are listed, the full
name and street address of the treasurer of the committes;

i. In a campaign statement filed by a committee supporting or opposing more than one candidate or
measure, the amount of expenditures for or against each candidate or measure during the period covered by
the campaign statement and the cumulative amount of expenditures for or against each such candidate or
measure;

J. The full name, residential and business address and telephone number of the filer or, in the case of a
campaign statement filed by a commitiee, the pame and felephone number of the commitiee and the
committee's street address; .

K. In a campaign statement filed by a candidate, the full name and street address of any committee, of
which he or she has knowledge, which has received contributions or made expenditures on behalf of his or
her candidacy, along with the full name, sireet address and telephone number of the treasurer of such
committee. (Ord. 4948-NS (part), 1976: Ord. 4700-NS § 412, 1974)

Section 2.12.285 Campaign statement—-Candidate statement in fieu permitted when.

Whenever any provision of this chapter requires the filing of a campaign statement by a candidate or
committee, a statement signed under penalty of perjury may be filed in lieu thereof that to the best of his or
her knowledge not more than two hundred doliars has been received or expended. (Ord. 4845-NS § 1 (part),
1976: Ord. 4700-NS § 413, 1974)

Section 2.12.200 Campaign statement-Consolidation permitted when.

Two of more committees which act jointly in support of or in opposition to any candidate or measure may
file consolidated campaign statements under this chapter. (Ord. 4700-NS § 414, 1974)

Section 2.12.295 Report of late contributions.

All candidates and committess, including committees qualified under Section 2.12.095 but prior to filing
required statements under Section 2.12.255 of this chapter, shalt report all late contributions received by
identifying the full name, street address, occupation, and the name of the employer, if any, or principal place
of business if self-employed, of the contributor. Late contributions of one hundred dollars or more, but less
than one thousand dollars, shall be reported fo the City Clerk within forfy-eight hours of receipt; late
contributions of one thousand dollars or more shall be reported to the City Clerk within twenty-four hours of
receipt. Such reports may be by any written means of communication, and do not require an original
signature. Late contributions shall be reported on subsequent campaign statements in addition fo reports filed
pursuant to this section. (Ord. 5895-NS § 1, 1988: Ord. 4700-NS § 415, 1974)

Section 2.12.300 Contributions--Written instrument required when.

All monetary contributions of fifty doliars or more shall be made by written instrument containing the name
of the donor and the name of the payee. (Ord. 4948-NS (part), 1976: Ord. 4700-NS § 420, 1974)

Section 2.12.305 Contributions~-From persons using other than legal name prohibited.

No contribution shall be made, directly or indirectly, by any person in a name other than the name by
which such person is identified for legal purposes. (Ord. 4700-NS § 421, 1974)

Section 2.12.310  Contributions--By persons on behalf of other persons prohibited.

No contribution shall be made, directly or indirectly, of anything belonging to another person or received
from another person on the condition that it or part of it be used as a contribution, No contribution shall be
made, directly or indirectly, by any person on behalf of another person. (Ord. A700-NS § 422, 1974)
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Section 2.12.315 Expenditures--Report requirements--Scope.

No expenditure shall be made, other than overhead or normal operating expenses, by an agent or
independent contractor, including but not limited to an adverfising agency, on behalf of or for the benefit of
any candidate or committee unless it is reported by the candidate or commitiee as if the expendiiure were
made directly by the candidate or committee. The agent or independent coniractor shall make known to the
candidate or committee all information required to be reported by this section. This section is intended as a
limitation and does not authorize any expenditures which are otherwise prohibited by this chapter. (Ord. 4700~
NS § 423, 1974)

Section 2.12.320 Anonymous contributions--Restrictions--Payment to City required when.

No person shall make an anonymous contribution or contributions to a candidate, committee or any other
person fotalling more than fifty dollars in a calendar year. An anonymous contribution of more than fity dollars
shall not be kept by the intended recipient but instead shall be promptly paid to the City Auditor for deposit in
the general fund of the City. (Ord. 4948-NS (part), 1676: Ord. 4700-NS § 424, 1974)

Section 2.12.325 WMass mailings—-Copies to commission.

A copy of every mass mailing in support of or in opposition to a candidate or measure shall be sent to the
commission. Such copies sent to the commission shall be public record. (Ord. 4977-NS § 1 (part), 1977. Ord.
4700-NS § 425, 1974)

Section 2.12.330 Mass mailings by independent expenditure.

When a mass mailing which supports or opposes any candidate for Berkeley elective office or the
qualification, passage or defeat of a ballot measure is paid for by independent expenditures a completed
staternent in the following form must appear on the envelope and on each page of fold of the mass mailing in
no less than 10-point type, not subject fo the haif-tone or screening process, and in a printed or drawn box set
apart from any other printed matter in the mailing:

NOTICE TO VOTERS
(Required by City of Berkeley)

This mafling is not authorized or approved by any City of Berkeley election official, candidate for elective office
or campaign committee,

1t is paid for by
(Name)

" (Address, City, State)

(Ord. 6096-NS § 2 (part), 1981)

Article 5. Expenditure Limitations

Section 2.12.405 Measures--Compensation for petition circulation—-Disclosure.

1f compensation is received by any person for obtaining signatures or for the circulation of petitions o
place a measure on the ballof, the terms of such compensation shall be clear and visible on the signature
sheet of the petition. (Ord. 5895-NS § 1, 1988: Ord. 4700-NS § 517, 1974)
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Article 8. Limitations on Contributions

Section 2.12.415 Persons other than candidate—-Maximum permitted amount.

No person other than a candidate shall make and no campaign treasurer shall solicit or accept any
contribution which will cause the total amount contributed by such person with respect fc a single election in
support of or in opposition to such candidate to exceed two hundred fifty dolars. For purposes of this section
single election is a primary, general, special, runoff or recall election. (Ord. 5895 § 1, 1988: Ord. 4700-NS §
600, 1974) .

Section 2,12.435 Excess amounts--Payment to City Auditor required.

If any person is found guitty of violating the terms of this chapter, each campaign treasurer who received
part or ali of the contribution or contributions which constitute the viclation shall pay prompily, from available
campaign funds, if any, the amount received from such persons in excess of the amount permitted by this
chapter to the City Auditor for deposit in the general fund of the City. (Ord, 4700-NS § 604, 1874)

Section 2.12.440 Contributions from certain organizations and business entities prohibited.

No proprietorship, firm, parinership, joint venture, syndicate, business trust, company, corporation,
including non-profit corporations, or labor union shall make a contribution to any candidate or committee
(supporting or opposing any candidate) directly or indirectly, and no campaign treesurer {of any such
committee) shall solicit or accept such contribution. (Ord. 8098-NS § 1, 1991: Ord. 4701-NS § 1 (part}, 1974
Ord. 4700-NS § 805, 1874)

Article 7. Enforcement~-Penalties For Violation

Section 2.12.445 Complaints—Filing, investigation and commission action.

‘Any person who believes that a violation of any portion of this chapter has occurred may file a complaint
with the commission. If the commission determines that there is reason to believe a violation of this chapter
has occurred, it shall make an investigation. If the commission has reason to believe that a violation of ihis
chapter has occurred or is about to occur, it may institute action at law or equity to enforce and compel
compliance with the provisions of this chapter. (Ord. 4700-NS § 710, 1974)

Section 2.12.450 Actions for compliance~-Who is authorized to institute.

Any resident of the City who believes that a violation of this chapter has occurred or is about to occur,
may institute such action at law or equity for injunctive relief and to compel compliance with the provisions of
this chapter, (Ord. 4700-NS § 711, 1974)

Section 2.12.455 Actions for compliance~Procedure required and commission authority.

Before Instituting an action pursuant to Section 2.12.450, a person must file a written request with the
commission asking it to commence the action. The request shall include a clear statement of the facts
indicating that a cause of action exists. The commission shall respond within seven days after receipt of the
request stating whether or not it infends to file the action. If the commission states that it intends to file the
action and files the action within ten days thereafter, no other action may be brought by any person unless the
action brought by the commission is dismissed without prejudice. If the commission states that it does not
intend to file the requested action or fails to do so, then the resident requesting that the action be brought may
fite and prosecute the action to enforce or compel compliance with this chapter. (Ord. 4700-NS § 712, 1974)

Section 2.12.460 Violation--Deemed misdemeanor--Penalty.

Any person who knowingly or wilfully violates any provision of this chapter is guilly of a misdemeanor
punishable by a fine for each violation of three times the amount the person failed to report properly, or
unlawfully contributed, expended, gave or received. (Ord. 4700-NS § 700, 1974)
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Section 2.12.465  Actions for compliance--Disposition of amounts recovered,

If a judgment is entered against the defendant or defendants in an action brought under Section 2.12.450,
the plaintiff shali receive fifty percent of the amount recovered. The remaining fitty percent shall be deposited
in the general fund of the City. in an acfion brought by the commission or the City Atfornay, the entire amount
recovered shall be paid to the general fund of the City. (Ord. 4700-NS § 701, 1974)

Section 2.12.470 Violation—~Candidate's office forfeited when.

If after his or her elecfion a candidate receives a final judgment of conviction of a violation of any
provision of this chapter, the office of such candidate shall be forfeited and such office shall become vacant
immediately thereupon, or on the date upon which the candidate, if he or she is not an incumbent, would
otherwise take office. (Ord. 4700-NS § 702, 1974)

Section 2.12.475 Violation—Candidacy terminated when.

1f & candidate receives a final judgment of conviction of this chapter at any time prior o his or her election,
his or her candidacy shall be terminated immediately and he or she shall be no longer eligible for election.
(Ord. 4700-NS § 703, 1974)

Section 2,12.480 Viotation—-Persons ineligible for candidacy--Time Himit.

No person convicted of a violation of this chapter shall be a candidate for City elective office for a period
of four years from and after the date of his or her conviction. A plea of nolo contendere shall be deemed a
conviction for purposes of this section. (Ord. 4848-NS (part), 1976: Ord. 4700-NS § 704, 1974)

Section 2.12.485 Late filing penalties.

Any candidate or commitiee whose only requirement to file a campaign statement or report is pursuant to
Sections 2.12.270 or 2.12.295 of this chapter and who files such report or reports after the deadlines imposed
in these sections, shall, in addition to any other penalties or remedies established by this chapter, be liable for
the penalies enumerated in California Government Code Section 91013, which is incorporated herein. (Ord.
5086-NS, § 2 (parh), 1981)
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CHAPTER VII CITY OF ALBANY
CAMPAIGN FINANCE REFORM ACT OF
1996 |

7-1 TITLE.

This Chapter shall be known as the ™ City of Albany Campaign Finance Reform Act of
1996." (Ord. #08-10, §1)

7-1.1 Findings and Declarations.
The people find and declare each of the following:

- a Monetary contributions to political campaigns are & legitimate form of participation in
the American political process, but the financial strength of certain individuals or organizations should
not permit them to exercise a disproportionate or controlling influence on the election of candidates.

b.”  The rapidly increasing costs of political campaigns have forced many candidates to raise
Jarger and larger proportions of their campaign funds from interest groups with a specific financial
stake in matters before the City Council. This has caused the public perception that votes are
impropetly influenced by monetary contributions. This perception is undermining the credibility and
integrity of the governmental process.

C. Candidates are raising less money in small contributions and more in large individual
and organization contributions. This has created the public impression that the small contributor has an
insignificant role to play in political campaigns.

(Ord. #08-10, §1)
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7-1.2 - Intent of This Act.

a. To limit the amount of money that may be contributed to each candidate for public
office by any individual or organization in any election;

b. To limit the amount of money that each candidate will spend in the course of an election
campaign, by voluntary agreement; and - ' ‘

c. To provide sufficient incentives to elicit voluntary commitments from candidates that
- they will limit campaign expenditures. ' ' '

d. This law is enacted in accordance with the terms of Section 5 of Article XI of the
Constitution of the State of California and pursuant to the police powers of the Charter of the City of
Albany. :

(Ord. #08-10, §1)

7-2 INTERPRETATION OF THIS ACT.

Unless otherwise specified, the definitions set forth in Government Code Sections 82000 et seq.
shall govern the interpretation of this Act, except that, for the purposes of this chapter, the word
ncontribution” shall be interpreted to include loans to candidates and campaigns. (Ord. #08-10, §1)

7.3 LIMITATIONS ON CONTRIBUTIONS.

a. It is unlawful for a candidate, committee supporting or opposing a candidate, or person
acting on behalf of a candidate or committee to solicit or accept from any other person a contribution
which will cause the total amount contributed by that other person in support of or opposition to 2
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candidate to exceed one hundred ($100.00) dollars for any single election.

b. It is unlawfil for any person to make to any candidate or committee supporting or
opposing a candidate a contribution that will cause the tota] amount contributed by that person in
support of or opposition to a candidate to exceed one hundred ($100.00) dollars for any single election,
except as provided for candidates who agree to the expenditure Himit ceiling. ‘ .

c. Nothing in this section is intended to limit the amount of his or her own money or
property that a candidate may contribute to, including loan to, or expend on behalf of candidate’s own
campaign. ‘ o

d - The contribution limits contained in Section 7-3b. apply to the total contributions of a

.. person to a candidate.

e. Total anonymous contributions to a candidate or committee, which exceed in the
aggregate two hundred ($200.00) dollars with respect to a single election shall not be used by the
candidate or committee for whom it was intended. To the extent that fotal anonymous contributions
exceed two hundred ($200.00) dollars, the excess shall be paid promptly from available campaign
funds, if any, to the City Clerk and made payable to the City Treasurer for deposit in the General Fund
of the City. : ‘

f. For the purposes of this Chapter, "person” means any individual, firm, partnership, joint
venture, syndicate, business trust, personal trust, family trust, company, corporation, association,
proprietorship, sole proprietorship, committee, 1abor union, or any other organization or group of
person acting in concert.

(Ord. #08-10, §1)

7.4 OBLIGATION TO RETURN CONTRIBUTIONS.

a. If a candidate, committee, or committee treasurer is offered a contribution the
acceptance of which would constitute a violation of this Chapter, the candidate, committee or
committee treasurer shall refuse the offer.
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_ b. If a candidate, committee, or committee treasurer receives a monetary contribution the
acceptance of which would constitute a violation of this Chapter, neither the candidate, committee, nor
committes treasurer shall be subject to any penalty for receipt of that contribution if the candidate,
cormmittee, or committee treasurer:

1. Does not deposit the contribution into the campaign coniribution checking account;
and,

2. Returns the contribution within twenty (20) business days of the calendar day the
contribution was received.

c. If a candidate, committes, or committee treasurer deposits into the campaign
contribution checking account a monetary contribution the acceptance of which constitutes a violation
of this Chapter, the candidate, committee, or comumittee treasurer shall within ten (10) calendar days of
the date of the candidate's, committee's or committee treasurer’s discovery of the violation provide in
writing to the City Clerk all facts pertaining to the contribution, including but not limited to:

1. A copy of any check(s), drafi(s) or other instrument(s) by which the contribution was
.made; and )
2. If made in 'casi], a report of the amount and denominations of currency tendered and a

legible photocopy of the bz_mk deposit slip; and

3. If by wire or other electronic fund transfer, a legible printout or photocopy of the
transaction; and

4, A teport of the means of tender, delivery or confirmation of the contribution (e.g., U.S.
Postal Service or private mail, courier service, in person, etc.); and

5. A report of the full name and street address of the contributor.
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d. The candidate or committee treasurer shall promptly deliver from available funds, if
any, an amount equal fo any monetary contribution constituting a violation of this Chapter that is
deposited into the campaign contribution checking account to the City Clerk and made payable to the
City Treasurer. The City Treasurer shall deposit any contribution or equivalent amount he or she
receives under Section 7-4 into the City's General Fund.

(Ord. #08-10, §1)

7.5 PAYMENT AND DISCLOSURE OF PAYMENT FOR
GOODS AND SERVICES.

a. An expenditure is made on the date the payment is made or the date that the candidate or
committee receives the goods or services, whichever is earlier.

b. Every candidate and committee shall disclose expenditures in the same time and manner
required by California Government Code Section 84211. An expenditure which has been incurred but
not paid during a reporting period shall be disclosed as an accrued expense.

c. Each candidate or treasurer of a controlled committee that supports or opposés a
candidate shall pay, or cause to be paid, each vendor upon receipt of the vendor's goods or services in
whole or in part.

d. The treasurer of 2 committee that makes independent expenditures in support of or in
opposition to a candidate shall pay, or cause to be paid, each vendor upon receipt of the vendor's goods
or services in whole or in part.

e. In addition to any of other laws requiring disclosure, disclosure of payments for goods
and services shall be filed with the City Clerk seven (7) days before the date of the election.

(Ord. #08-10, §1)
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7-6 VOLUNTARY AGREEMENT TO EXPENDITURE
CEILING. |

Each candidate for office, at the time of filing his or her nomination papers, shall file a
statement of acceptance or rejection of a campaign expenditure ceiling, stating that the total campaign
expenditures by the candidate and the controlled committee of such candidate will not exceed a limit
equal to seventy ($0.70) cents per registered voter, as of the most recent presidential election, the
amount rounded to the nearest one hundred ($100.00) dollars and indexed for inflation. (Ord. #08-10,

§1)

7-7 INCENTIVES FOR AGREEMENT TO EXPENDITURE
CEILING. - o

Each candidate for office filing a statement of acceptance of the campaign expenditure ceiling
and agreement not to accept more than twenty-five (25%) percent of her/his campaign funds from
persons residing in communities other than Albany, California shall not be subject to the obligations in

.

Section 7-5 and the restrictions in Section 7-3 and shall be subject to the following restrictions:

a. Contribution Limit. No person shall make to the candidate and the controlled committee
of such a candidate, and the candidate and the candidate's controlled committee shall not accept from
each such person, a contribution or contributions totaling more than two hundred fifty (3250.00) dollars
for each election in which the candidate is on the ballot or is a write-in candidate.

(Ord. #08-10, §1)

7-8§ DUTIES OF THE LOCAL FILING OFFICER.

The City Administrator shall assign duties, as appropriate, for the implementation of this
Chapter, including but not limited to the following:
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.

a. Adjustment of the expenditirre ceilings and contribution limitations in Januvary of even-
numbered years to reflect any increase or decrease in the Consumer Price Index and in the number of
registered voters in the City of Albany. Such adjustments in dollar figures shall be rounded off to the
nearest hundred for the limitations on contributions and the expenditure ceiling.

b.  Prescription of the necessary forms for filing the appropriate statements.

(Ord. #08-10, §1)

7-9 CRIMINAL MISDEMEANOR ACTIONS. }

Any person who violates any provision of this Act is guilty of a misdemeancr. Any person who
causes any other person fo violate any provision of this Act, or who aids and abets any other individual
in the violation of any provision of this Act, shall be liable under the provisions of this section.
Prosecution for violation of any provision of this Act shall be commenced within four (4) years after
the date on which the violation occurred. (Ord. #08-10, §1)

7-10 APPLICABILITY OF OTHER LAWS.

Nothing in this Act shall exempt any person from applicable provisions of any other laws of
this State or jurisdiction, except this act shall supersede Government Code Section 85300. {Ord. #08-

10, §1)
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Walnut Creek Municipal Code

TITLE 12. ELECTIONS.
CHAPTER 1. CAMPAIGN DISCLOSURE AND CONTRIBUTION LIMITS

CHAPTER 1. CAMPAIGN DISCLOSURE
AND CONTRIBUTION LIMITS

Sec. 12-1.101. Purpose.

The purpose of this chapter is to reduce the actual and perceived influence of contributions on elected
officials by limiting the amount of campaign contributions and to further the City's goal of an informed
electorate by supplementing the campaign disclosure requirements and related regulations set forth in
the Political Reform Act of 1974. (§1, Ord. 1625, eff. July 18, 1985; and by §1, Ord. 1851-4, eff.
12/15/94) '

Sec. 12-1.102. Definitions.

As used in this Chapter:

a. Campaign statement means an itemized statement prepared in duplicate by a Candidate and by
the treasurer of each committee, showing, in addition to matters required by law, the following _
information: the name, complete mailing address, occupation and place of employment, and business
address if self-employed, of any person who paid, loaned, contributed or otherwise furnished twenty-
five dollars or more, or its equivalent, to the Candidate or treasurer for the Candidate, or to each
Comuiittee as defined in (d) below, for the use of such Candidate or such treasurer, directly or indirectly
in aid of the Candidate's election, or for qualification, passage or defeat of any measure, and the amount,
in detail, of such money or its equivalent each such person paid, loaned, contributed or otherwise
furnished. Thixdefinition also modifies "Contents of a Campaign Statement,” codified at Government
Code §84211, with regard to additional City requirements.

b. Candidate means a candidate for an elected City office. .

c. City election means any municipal election in the City of Walnut Creek, including elections to
fill public offices, elections on measures, and initiative, referendum and recall elections.

d. Committee means any committee, entity, person or group of persons aiding or opposing, directly
or indirectly, any Candidate, City measure or committee, for election purposes, whether or not originally
organized for election purposes. Notwithstanding the foregoing, for the purposes of all filing
requirements pursuant to Sections 12-1.105 - 12-1.107, Committee shall only mean a Candidate's
controlled committee or a committee formed or existing primarily to support or oppose a Candidate or to
support or oppose the qualification of, or passage of; a local ballot measure which is being voted on only
in the City, or a City general purpose committee active only in the City. - ' '

e. Election period means as follows:

1. The Election Period for a Candidate shall be that period of time commencing on the fifty-
eighth day following the date that the office seat sought by that Candidate was filled by election and
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extending to the close of the fifth day before the next election date for that office seat.

9. The Election Period for a Controlled Committee which is controlled by a single Candidate
shall be the same as the Election Period for that Candidate.

3. The Election Period for a Controlled Committee which is controlled by more than one
" Candidate shall be, for each election, that period of time commencing three years and ten months prior
to the election at which any one of such candidates is seeking office and extending to the close of the

fifth day before that election. The Election Period in this situation may overlap other election periods.

f.  Political Reform Act means the Political Reform Act of 1974 and all amendments to it.

g All other words and terms shall have the meanings ascribed to them by the definitions set forth
in the Political Reform Act. (§1, Ord. 1625, eff. July 18, 1985; §1, Ord. 1667, eff. July 2, 1986; and
by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.103. _Contribution Limitations. ’

a. No contribution shall be accepted by any Candidate or Controlled Committee except during an -
election period.

b. No person or Committee shall, during an election period, make any contribution or cumulative
contributions which exceed the maximum amount of one hundred dollars ($100) to, nor shall any such
contribution be accepted by, any Candidate or Controlled Committée. '

" The ?fohibﬁiéﬂé stated in subsections {a) and (b) above shall not apply to contributions made or
received by a Committee which has never made a contribution to any Candidate and which does not
exist in part to make contributions to one or more Candidates. ‘

d. The one hundred dollar ($100) limit specified in subsection (b) above shall be adjusted in
February of each year commencing in 1996 for changes in the consumer price index for the San
Francisco Bay Area, CPI-U rounded to the nearest $5.

e. The prohibitions stated in subsections (a) and (b) above shall apply to expenditures made by a
Committee (other than a Controlled Committee) at the behest of a Candidate as well as to any other type
of contribution. :

£  No coniribution of twenty-five dollars ($25.00) or more shall be made or received in cash. The
foregoing provision shall be interpreted according to the standards set forth in Government Code
Section 84300.

g. No contribution of twenty«ﬁv.e dollars ($25.00) or more other than an in-kind contribution shall
be made unless by written instrument containing the name of the donor and the name of the payee.

h. The value of all in-kind contributions of Menty—ﬁve doltars ($25.00) or more shall be reported
in writing to the recipient upon the request in writing of the recipient.

i. “Noperson shall make an anonymous contribution or contributions to a Candidate, Committee or

any other person totaling twenty-five dollars ($25.00) or more in a calendar year. An anonymous
contribution of twenty-five dollars ($25.00) or more shall not be kept by the intended recipient but
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instead shall be paid to the City's Administrative Services Director for deposit in the general fund of the
City except as otherwise provided at §84304 of the Act. No Candidate shall accept more than a total of
fifty dollars ($50.00) in anonymous contributions. Any excess amount shall be paid to the City's
Administrative Services Director for deposit in the general fond of the City. ‘

3. Any Candidate or Committee who accepts contributions in excess of the limitations set forth in
this section may, within 30 days after receipt of such excess contribution, return the excess amount to
the contributor without penalty.

k. The contribution limitations of this section shall apply to the aggregate contributions made by
related entities to related committees. As used in this section, the term related entities includes: (D)
Individuals who make contributions from personal funds and who also direct and control contributions
made from other funds; (i} Business entities in a parent-subsidiary relationship and business entities
with the same controlling owner (more than 50%), unless the entities act completely independently in
their decisions to make contributions; and (iii) Entities where the same person or & majority of the same
persons in fact directs and controls the contributions each entity makes. As used in this section, the term
related committees means a candidate and any committee(s) controlled by that candidate. (§1, Ord.

1625, eff. July 18, 1985; and by §1, Ord. 1667, eff, July 2, 1986; and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.104. Cash Expenditares.

No expenditure of twenty-five dollars ($25.00) or more shall be made in cash. (§1, Ord. 1625, eff.
July 18, 1985; §1, Ord. 1667, eff: July 2, 1986; and by §1, Ord. 1851-4, off. 12/15/94)

Sec. 12~1.105; Supplemental Disclosure Requirements for Independent Expendiﬁxres.

Every independent expenditure report filed in connection with a City Election shall contain the
following information, in addition to the information required by Government Code §84203.5.

a. - The total amount of eﬁcpenditures related to the Candidate or measure during the period covered
by the report made to persons who have received less than twenty-five dollars ($25.00);

‘b. The total amount of expenditures related to the Candidate or measure during the period covered
by the report made to persons who have received twenty-five dollars ($25.00) or more;

c. For each person to whom an eXpenditure of twenty-five dollars ($25.00) or more related to the
Candidate or measure has been made during the period covered by the report and for each person who
has provided consideration for an expenditure of twenty-five dollars ($25.00) or more during the period
covered by the report:

1. His or her full name;

2. His or her street address;

3. If the person is a committee, the name of the committee, the number assigned to the
committes by the Secretary of State, or if no number has been assigned, the full name and street address

of the treasurer of the commitiee.

" 4, The amount of the expenditure;
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5. A brief description of the consideration for which each such expenditure was made and the
value of the consideration if less than the total amount of the expenditure; and

6. The cumulative amount of expenditures to such person. (§1, Ord. 1625, eff. July 18,
1985; 81, Or?. 1667, eff’ July 2, 1986; and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.106. Supplemental Disclosure Requirements for Campaign Statements.

Bvery campaign statement filed in connection with a City election shall contain the following
information, in addition to the information required by Government Code Sec. 8421 1:

a.” The total amount of contributions received during the period covered by the campaign statement
. from persons who have given a cumulative amount of twenty-five dollars ($25.00) or more.

b. The total amount of contributions received during the period covered by the campaign statement
from persons who have given a cumulative amount of less than twenty-five dollars ($25.00).

c. Ifthe cumulative amount of contributions (including loans) received from a person is twenty-
five dollars ($25.00) or more and a contribution or loan (even if less than $25.00) has been received
from that person during the period covered by the campaign statement:

1.  His or her full name;
2. His or her street address;
3. His or her occupation;

4. The name of his or her employer or if self-employed, name of business and business address;

5. The date and amount received for each contribution received during the period covered by
the campaign statement and if the contribution is a loan, the interest rate for the loan; and

6. The cumulative amount of contributions.

d. The total amount of expenditures made during the period covered by the campaign statement to
persons who have received twenty-five dollars ($25.00) or more.

‘e. The total amount of expenditures made during the period covered by the campaign statement to
persons who have received less than twenty-five dollars ($25.00).

£ For each person to whom an expenditure of twenty-five dollars ($25.00) or more has been made
during the period covered by the campaign staterment:

1. His or her full name;
2. His or her street address;
3. The amount of each expenditure;

4, A brief description of the consideration for which each expenditure was made;
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5. Incase of an expenditure which is a contribution, the date of the contribution, the cumulative
amount of contributions made to a Candidate, elected officer or Committee, the full name of the
Candidate and the office and district for which he or she seeks nomination or election. In the case of a
contribution in support of or opposition to a measure, the number or letter of the measure and the
jurisdiction in which the measure or Candidate is voted upon; and

6. The information required in paragraphs (1) through (4) above, for each person, if different
from the payee, who has provided consideration for an expen iture of twenty-five dollars ($25.00) or
more during the period covered by the campaign statement.

g. For purposes of subdivisions d, e, and f, only, the terms "expenditure” or " expenditures”" means
any individual payment or accrued expense, unless it is clear from surrounding circumstances that a
series of payments or accrued expenses are for a single service or product. :

h. Inacampaign statement filed by a committee supporting or opposing more than one Candidate
ot measure, the amount of expenditures of twenty-five dollars ($25.00) or more for or against each
Candidate or measure during the period covered by the campaign statement and the cumulative amount
of expenditures of twenty-five dollars ($25.00) or more for or against each such Candidate or measure.

i, Ifthe campaign statement is filed in connection with the qualification of a measure, it shall
contain the information required by paragraphs (1) through (4) of subdivision (f) for each person who
has directly, indirectly or through an intermediary received payments cumulatively totaling twenty-five
dollars ($25.00) or more for circulation of petitions to qualify a measure for the ballot. (§1, Ord. 1625,
eff. July 18, 1985; and by §1, Ord. 1851-4, efft 12/15/94)

Sec. 12-1.107. Campaign Statement Filing Dates.

a. All Candidates and Committees shall file Campaign Statements no later than the dates, and
covering the periods, prescribed by the State Political Reform Act for pre-election statements.

b.  In addition to the Campaign Statements described in subsection (), all Candidates and
Committees shall file a final pre-election Campaign Statement no later than four days prior to the
election. This statement shall be for the period closing five days prior to-the election. This statement
- shall be filed with the City Clerk only by personal delivery during regular business hours on the fourth
day prior to the election or by guaranteed overnight delivery deposited no later than the fifth day prior to
the election. This statement may not be filed by first-class mail or any other method not specified

above,

¢. In addition to the Campaign Statements described in subsections (a) and (b), all Candidates and
Committees shall file a post-election Campaign Statement sixty-five (65) days after the election, or in
the case of a successful Candidate, not later than the day preceding the day on which he or she takes
- office. The statement shall close seven days prior to the filing deadline. (§1, Ord. 1625, eff. July 18,
1985; §1, Ord. 1667, eff. July 2, 1986; and by 51, Ord. 1851-4, eff. 12/15/94)

Sec, 12-1.108. Informational Meeting.

The City Clerk and City Attorney shall invite all qualified Candidates for City officeto a meeting, in
the two weeks following the close of the nomination period for City office, to inform Candidates of the
provisions of this title, (§1, Ord. 1625, eff. July 18, 1985; §1, Ord. 1667, eff. July 2, 1 986; and by §1,
Ord. 1851-A, eff. 12/15/94) .
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Sec. 12-1.109 Enforcement,

a.  In addition to other duties required by law, the City Clerk shall monitor all statements, filed
* pursuant to this title. The City Clerk shall:

1. Determine whether the required statements have been filed with the City Clerk;
2. Determine the fimeliness of filing;

3. Determine whether the statements conform on their face with the requirements of this title;
and

4. Determine if any reported contributions exceed the allowable maximums established by this
title. : : '

b. Ifthe City Clerk, in the course of reviewing statements as required by subsection a, finds an
apparent violation, the City Clerk shall notify the Candidate or Committee in writing,

c¢. The Candidate or Committee may correct any mistake made in the preparation of any statement
within five days after receipt of the notice from the City Clerk.

d. The City Clerk shall report to the City Attorney any apparent violations of this ordinance which
have not been corrected or cannot be corrected by the Candidate or Comumittee. '

e. The City Clerk shall compile and maintain for five years a list of statements or portions of
statements which the City Clerk is required to review. Each list shall be indexed by the Candidate's or
Committee's name. (§1, Ord. 1851-A, efft 12/15/94; and (§ 1, Ord. 2053 eff. &/1 8/2006)

Sec. 12-1.110. Penalties.

a  Crimindl Penalties. Any person who violates any provision of this chapter shall be guilty of a
misdemeanor or an infraction. ‘

1. - If charged as an infraction, the penalty upon conviction of such person shall be a fine as set
forth in section 1-2.01 of this Code. '

2. If charged as a misdemeanor, the penalty upon conviction of such person shall be
imprisonment in the county jail for a period not to exceed six months, or by a fine not exceeding $1,000,
or by both such fine and imprisonment.

b. Civil Penalties. Any person who intentionally or negligently violates any provision of this
chapter shall be liable to the City for a civil penalty of no more than $1,000 or the amount of the
unlawful contribution, if any, or the amount which was not properly disclosed, if any, whichever is
greater.

¢. Cumulative Remedies. The foregoing remedies shall be deemed non;exolusive, cumulative and
in addition to any other remedy the City may have at law or in equity. (§7, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.111 Regulations.
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The City Clerk is authorized to adopt regulations and forms necessary or desirable to interpret and
carry out the provisions of this title. (§1, Ord. 1851-4, eff. 12/15/94)

See, 12-1.112. Severance Clause.

Should any part of this ordinance be held invalid, it shall be severable and shall not affect the validity
of the remaining parts. (7, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.113. Amendments.

This chapter may be amended to make it consistent with the state Political Reform Act only by 2 2/3
vote of the entire City Council. Notwithstanding the foregoing, the additional Campaign Statements
required by Sections 12-1.107, the confribution limit established in Section 12-1.103, the $25 reporting

‘requirements and the prohibition against accepting contributions except during an election period, may
only be amended by a vote of the electorate. (§1, Ord. 1851 -A, eff. 12/15/94)

Disclaimer;
This Code of Ordinances andfor any other documerits that appear on this site may not reflect the most current legislation adopted by the
Municipality. American Legal Publishing Corporation provides these documents for informational purposes only. These documents should not
be reliad upon as the definifive authority for local leglslation. Additionally, the formatiing and paginafion of the posted documents varies from
the farmatting and pagination of the official copy. The official printed copy of a Code of Ordinances shouid be consufted prior to any action

being taken.

For further information regarding the official version of any of this Code af Ordinances or other documents posted on this site, bfease contact
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Wainut Creek Municipat Code

TITLE 12. ELECTIONS.

CHAPTER 1. CAMPAIGN DISCLOSURE AND CONTRIBUTION LIMITS

CHAPTER 1. CAMPAIGN DISCLOSURE
AND CONTRIBUTION LIMITS

Sec. 12-1.101. Purpose.

The purpose of this chapter is to reduce the actual and perceived influence of contributions on elected
officials by limiting the amount of campaign contributions and to further the City's goal of an informed
electorate by supplementing the campaign disclosure requirements and related regulations set forth in
the Political Reform Act of 1974. (§1, Ord. 1625, eff. July 18, 1 985; and by §1, Ord. 1851-4, eff.
12/15/94) ' :

Sec. 12-1.102. Definitions.

O R R Rt TR e L b T e e et L e F

As used in this Chapter:

a. Campaign statement means an itemized statement prepared in duplicate by a Candidate and by
the treasurer of each committee, showing, in addition to matters required by law, the following _
information: the name, complete mailing address, occupation and place of employment, and business
address if self-employed, of any person who paid, loaned, contributed or otherwise furnished twenty-
five dollars or more, or its equivalent, to the Candidate or treasurer for the Candidate, or to each
Committee as defined in (d) below, for the use of such Candidate or such treasurer, directly or indirectly
in aid of the Candidate’s election, or for qualification, passage or defeat of any measure, and the amount,
in detail, of such money or its equivalent each such person paid, loaned, contributed or otherwise
furnished. This definition also modifies "Contents of a Campaign Statement," codified at Government
Code §84211, with regard to additional City requirements.

b.  Candidate means a candidate for an elected City office.

¢. City election means any municipal election in the City of Walnut Creek, including elections to
fill public offices, elections on measures, and initiative, referendum and recall elections.

d.  Committee means any committee, entity, person or group of persons aiding or opposing, directly
or indirectly, any Candidate, City measure or committee, for election purposes, whether or not originally
organized for election purposes. Notwithstanding the foregoing, for the purposes of all filing
requirements pursuant to Sections 12-1.105 - 12-1.107, Committee shall only mean a Candidate's
controlled comymittee or a committee formed or existing primarily to support or oppose a.Candidate or to
support or oppose the qualification of, or passage of; a local ballot measure which is being voted on only
in the City, or a City general purpose committee active only in the City.- '

e. [Election period means as follows:

1. The Election Period for a Candidate shall be that period of time commencing on the fifiy-
eighth day following the date that the office seat sought by that Candidate was filled by election and
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Page 2 of 7

extending to the close of the fifth day before the next election date for that office seat.

9. The Election Period for a Controlled Committee which is controlied by a single Candidate
shall be the same as the Election Period for that Candidate.

3. The Election Period for a Controlled Committee which is controlled by more than one
Candidate shall be, for each election, that period of time commencing three years and fen months prior
to the election at which any one of such candidates is seeking office and extending to the close of the
fifth day before that election. The Election Period in this situation may overlap other election periods.

f.  Political Reform Act means the Political Reform Act of 1974 and all amendments to it.

g.  All other words and terms shall have the meanings ascribed to them by the definitions set forth
in the Political Reform Act. (§1, Ord. 1625, eff: July 18, 1985; 51, Ord. 1667, eff. July 2, 1986; and
by §1, Ord. 1851-4, eff. 12/15/94)
Sec. 12-1.103. . Contribution Limitations. '

a. No contribution shall be accepted by any Candidate or Controlled Committee except during an .
election period. o

b. No person or Committee shall, during an election period, make any contribution or cumulative
contributions which exceed the maximum amount of one hundred dollars ($100) to, nor shall any such
contribution be accepted by, any Candidate or Controlled Commitice. '

R R R RS A R e e e . .
‘ c. '[h‘éwﬁrzhxbmons Stated in subsections (a) and (b) above shall not apply to contributions made or

received by a Committee which has never made a contribution to any Candidate and which does not
exist in part to make coniributions to one or more Candidates.

d.  The one hundred dollar ($100) limit specified in subsection (b) above shall be adjusted in
February of each year commencing in 1996 for changes in the consumer price index for the San
Francisco Bay Area, CPI-U rounded to the nearest $5.

e. The prohibitions stated in subsections (a) and (b) above shall apply to expenditures made bya
Committee (other than a Controlled Committee) at the behest of a Candidate as well as to any other type
of contribution. :

£ No contribution of twenty-five dollars ($25.00) or more shall be made or received in cash. The
foregoing provision shall be interpreted according to the standards set forth in Government Code
Section 84300.

g, No contribution of twenty-five dollars ($25.00) or more other than an in-kind contribution shall
be made unless by written instrument containing the name of the donor and the name of the payee.

h.  The value of all in-kind contributions of t\ﬁenty—ﬁ{fe dollars ($25.00) or more shall be reported
in writing to the recipient upon the request in writing of the recipient.

1. 'NO'person shall make an anonymous contribution or contributions to a Candidate, Committee or

any other person totaling twenty-five dollars ($25.00) or more in a calendar year. An anonymous
contribution of twenty-five dollars ($25.00) or more shall not be kept by the intended recipient but
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instead shall be paid to the City's Administrative Services Director for deposit in the general fund of the
City except as otherwise provided at §34304 of the Act. No Candidate shall accept more than a total of
fifty dollars ($50.00) in anonymous contributions. Any excess amount shall be paid to the City’s
Administrative Services Director for deposit in the general fund of the City.

j.  Any Candidate or Committee who accepts contributions in excess of the limitations set forthin
this section may, within 30 days after receipt of such excess contribution, return the excess amount to
the contributor without penalty.

k.  The contribution limitations of this section shall apply to the aggregate contributions made by
related entities to related cormittees. As used in this section, the term related entities includes: (I)
Individuals who make contributions from personal funds and who also direct and control contributions
made from other funds; (if) Business entities in a parent-subsidiary relationship and business entities
with the same controlling owner (more than 50%), unless the entities act completely independently in
their decisions to make contributions; and (iif) Entities where the same person or a majority of the same
persons in fact directs and controls the contributions each entity makes. As used in this section, the term
related committess means a candidate and any committee(s) controlled by that candidate. (§1, Ord.
1625, eff July 18, 1985; and by §1, Ord. 1667, eff. July 2, 1986; and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.104. Cash Expenditures.

No expenditure of twenty-five dollars ($25.00) or more shall be made in cash. (§., Ord. 1625, eff-
July 18, 1985; §1, Ord. 1667, eff- July 2, 1986; and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.105. Supplemental Disclosure Requirements for Independent Expenditures.

Every independent expenditure report filed in connection with a City Election shall contain the
following information, in addition to the information required by Government Code §84203.5.

a. The total amount of expenditures related to the Candidate or measure during the period covered
by the report made to persons who have received less than twenty-five dollars ($25.00);

‘b. The total amount of expenditures related to the Candidate or measure during the period covered
by the report made to persons who have received twenty-five dollars ($25.00) or more; :

¢. For each person to whom an expenditure of twenty-five dollars ($25.00) or more related to the
Candidate or measure has been made during the period covered by the report and for each person who
has provided consideration for an expenditure of twenty-five dollars ($25.00) or more during the period
covered by the report: : '

1. His or her full name;

2. His or her street address;

3. Ifthe person is a committee, the name of the committee, the number assigned to the
committee by the Secretary of State, or if no number has been assigned, the full name and street address

of the treasurer of the committee.

| 4, The amount of the expenditure;
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5. A brief description of the consideration for which each such expenditure was made and the
value of the consideration if less than the total amount of the expenditure; and

6. The cumulative amount of expenditures to such person. (§1, Ord. 1625, eff. July 18,
1985; §1, Or?. 1667, eff. July 2, 1986, and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.106. Supplemental Disclosure Requirements for Campaign Statements.

Every campaign statement filed in connection with a City election shall contain the following
information, in addition to the information required by Government Code Sec. 84211:

a. The total amount of contributions received during the period covered by the campaign statement
- ffom persons who have given a cumulative amount of twenty-five dollars ($25.00) or more.

b. The total amount of contributions received during the period covered by the campaign statement
from persons who have given a cumulative amount of less than twenty-five dollars ($25.00).

c. Ithe cumulative amount of contributions (including Joans) received from a person is twenty-
five dolars ($25.00) or more and a contribution or Joan (even if less than $25.00) has been received
from that person during the period covered by the campaign statement:

1. * His or her full name;
2. His or her street address;
3. His or her occupation;

4. The name of his or her employer or if self-employed, name of business and business address;

5 The date and amount received for each contribution received during the period covered by
the camnpaign statement and if the contribution is a loan, the interest rate for the loan; and

6. The cumulative amount of contributions.

d. The total amount of expenditures made during the period covered by the campaign statement to
persons who have received twenty-five dollars ($25.00) or more.

e. The total amount of expenditures made during the period covered by the campaign statement to
persons who have received less than twenty-five dollars ($25.00).

£ For each person to whom an expenditure of twenty-five dollars ($25.00) or more has been made
during the period covered by the campaign statement:

1. His or her full name;
2. His or her street address;
3. The amount of each expenditure;

4. A brief description of the consideration for which each expenditure was made;
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5. Incase of an expenditure which is a contribution, the date of the contribution, the cumulative
amount of contributions made to a Candidate, elected officer or Committee, the full name of the
Candidate and the office and district for which he or she seeks nomination or election. In the caseofa
contribution in support of or opposition to a measure, the number or letter of the measure and the
jurisdiction in which the measure or Candidate is voted uporn; and

6. The information required in paragraphs (1) through (4) above, for each person, if different
from the payee, who has provided consideration for an expendifture of twenty-five dollars ($25.00) or
more during the period covered by the campaign statement.

g. For purposes of subdivisions d, e, and £, only, the terms "expenditure” or "expenditures" means
any individual payment or accrued expense, unless it is clear from surrounding circumstances that a
series of payments or accrued expenses are for a single service or product. -

h. Inacampaign statement filed by a committee supporting or opposing more than one Candidate
or measure, the amount of expenditures of twenty-five dollars ($25.00) or more for or against each
Candidate or measure during the period covered by the campaign statement and the cumulative amount
of expenditures of twenty-five dollars ($25.00) or more for or against each such Candidate or measure.

i. If the campaign statement is filed in connection with the qualification of a measure, it shall
contain the information required by paragraphs (1) through (4) of subdivision (f) for each person who
has directly, indirectly or through an intermediary received payments cumulatively totaling twenty-five
dollars ($25.00) or more for circulation of petitions to qualify a measure for the ballot. (§1, Ord. 1625,
eff July 18, 1985; and by §1, Ord. 1851-4, eff. 12/15/94) '

Sec. 12-1.107. Campaign Statement Filing Dates.

a.  All Candidates and Committees shall file Campaign Statements no later than the dates, and
covering the periods, prescribed by the State Political Reform Act for pre-election statements.

b. In addition to the Campaign Statements described in subsection (a), all Candidates and
Committees shall file a final pre-election Campaign Statement no later than four days prior to the
election. This statement shall be for the period closing five days prior to the election. This staternent
- shall be filed with the City Clerk only by personal delivery during regular business hours on the fourth .
day prior to the election or by guaranteed overnight delivery deposited no later than the fifth day prior to
the election. This statement may not be filed by first-class mail or any other method not specified
above. '

c. Inaddition to the Campaign Statements described in subsections (a) and (b), all Candidates and
Comrmittees shall file a post-election Campaign Statement sixty-five (65) days after the election, or in
the case of a successful Candidate, not later than the day preceding the day on which he or she takes

‘ office. The statement shall close seven days prior to the filing deadline. (§1, Ord. 1625, eff. July 18,
1985: §1, Ord. 1667, eff. July 2, 1986; and by §1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.108. Informational Meeting.
The City Clerk and City Attorney shall invite all qualified Candidates for City office to a meeting, in
the two weeks following the close of the nomination period for City office, to inform Candidates of the

provisions of this title. (§1, Ord. 1625, eff. July 18, 1985; §1, Ord. 1667, eff July 2, 1986; and by §1,
Ord, 1851-4, eff. 12/15/94) ' :
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Sec. 12-1.109 Enforcement.

a. In addition to other duties required by law, the City Clerk shall monitor all statements, filed
pursuant to this title. The City Clerk shall:

1. Determine whether the required statements have been filed with the City Clerk;
2. Determine the timeliness of filing;

3. Determine whether the statements conform on their face with the requirements of this title;
and

4. Determine if any reported contributions exceed the allowable maximums established by this
title. : :

b. Ifthe City Clesk, in the course of reviewing statements as required by subsection a, finds an
apparent violation, the City Clerk shall notify the Candidate or Committee in writing,

¢. The Candidate or Committee may correct any mistake made in the preparation of any statement
within five days after receipt of the notice from the City Clerk.

d. The City Clerk shall report to the City Attorney any apparent violations of this ordinance which
have not been corrected or cannot be corrected by the Candidate or Committee. '

e. The City Clerk shall compile and maintain for five years a list of statements or portions of
staternents which the City Clerk is required to review. Each list shall be indexed by the Candidate's or
Committee's name. (§1, Ord. 1851-4, eff. 12/15/94; and (§ 1, Ord. 2053 eff. 8/18/2006)

Sec, 12-1.110, Penalties.

a. Crimindl Penalties. Any person who violates any provision of this chapter shall be guilty ofa
misdemeanor or an infraction.

1. - If charged as an infraction, the penalty upon conviction of such persoﬁ shall be a fine as set
forth in section 1-2.01 of this Code. ‘

2. Ifcharged as a misdemeanor, the penalty upon conviction of such person shall be
imprisonment in the county jail for a period not to exceed six months, or by a fine not exceeding $1,000,
or by both such fine and imprisonment.

b. Civil Penalties. Any person who intentionally or negligently violates any provision of this
chapter shall be liable to the City for a civil penalty of no more than $1,000 or the amouat of the

unlawful contribution, if any, or the amount which was not properly disclosed, if any, whichever is
greater.

¢. Cumulative Remedies. The foregoing remedies shall be deemed non;exclusive, cumulative and
in addition to any other remedy the City may have at law or in equity. (§1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.111 Regulations.
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The City Clerk is authorized to adopt regulations and forms necessary or desirable to interpret and
carry out the provisions of this title. (§1, Ord. 1851-4, eff. 12/15/94) '

Sec. 12-1.112. Severance Clause.

Should any part of this ordinance be held invalid, it shall be severable and shall not affect the validity
of the remaining parts. (§1, Ord. 1851-4, eff. 12/15/94)

Sec. 12-1.113. Amendments,

This chapter may be amended to make it consistent with the state Political Reform Act only by a 2/3
vote of the entire City Council. Notwithstanding the foregoing, the additional Campaign Statements
required by Sections 12-1.107, the contribution limit established in Section 12-1.103, the $25 reporting

‘requirements and the prohibition against accepting contributions except during an election period, may
only be amended by a vote of the electorate. (§1, Ord. 1851-4, eff: 12/15/94)

Disclaimer:

This Code of Ordinances andfor any other documents that appear on this site may not refect the most current legislation adopted by the
Municipality. American Legal Publishing Corporation provides these documents for informational purposes only. These documents should not
be refied upon as the definltive authority for lozal fegistation. Addifianally, the formatiing and pagination of the posted documents varies from
the formatting and pagination of the official copy. The official printed copy of 2 Code of Ordinances should be consuited prior fo any action
being taken. ,

For further information regarding the officlal version of any of this Code of Ordinances or other dosuments posted on this site, please contact
the Munlcipaiity directly or contact American Legal Publishing toli-free at 800-445-5588.
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CITY COUNCIL MEMBER

REQUEST FOR ITEM ON COUNCIL AGENDA

Please submit this request by the Friday preceding the agenda packet distribution day, or 12
calendar days prior to the meeting. (For example, for a Council meeting on March 21%, please

submit the request by March 10™)
Requested by:

Vice Mayor Campbell
Requested Council Meeting Date:

November 4, 2008

While every effort will be made to include your item on the requested date, please note that
depending on the number of items already on an agenda, it may be placed on the subsequent
meeting date.

Agenda Item Name:

Request to agendize a discussion of First Street sidewalk cleaning during the
summer months by the Public Works Department

Description of Item (L.e., the text that will go on the agenda as the middle paragraph, between the
title and recommendation):

City ordinances do not allow trash to go into gutters or the hosing down of
sidewalks to clean them. In an effort to keep the First Street sidewalks clean to
promote tourism and commerce, and also as a public health issue, it is requested to
write in an exemption to City ordinances 13.35.060 and 15.64.090 to allow the
cleaning and hosing down of the First Street sidewalks by the Public Works
Department once a month in July, Auguast and September.

If you would like any attachments regarding your item included in the packet, please note them
below and forward them via email to acardwell(@ci.benicia.ca.us, if possible, along with this
completed form. If attachment(s) are not available via email, please describe the attachment(s)
desired and any information you may have on where to locate (website, etc.) so they can be

included in the packet.

A copy of this completed form will be included in the packet, followed by any attachments you
note above. Thank you!

XI"'A""‘I 3/8/2006



Request to agendize First Street sidewalk cleaning

Benicia is in the process of spending several thousand dollars to develop a com-
prehensive tourism pian. | believe one of the first things tourists appreciate is cleanli-
ness. After the winter and spring rains the sidewalks on First Street become progres-
sively more dirty. Most of the First Street merchants do not have access to outside water
faucets to hose down the sidewalks. There are also two City ordinances that do not al-
low trash to go into gutters or the hosing down of sidewalks to clean them. However, |
believe keeping the First Street sidewalks clean is important to promote tourism and
commerce, and also as a public health issue. As such tam requesting the City Council
write in an exemption to City ordinances 13.35.060 and 15.64.090 to allow the cleaning
and hosing down of the First Street sidewalks by the City Public Works once a month in
July, August, and September, o to come up with another way that the City fulfills its re-
sponsibility to keep the First Street sidewalks clean during the summer months when
tourism is at its peak.
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