November 8, 2007

BENICIA PLANNING COMMISSION
CITY COUNCIL CHAMBERS
REGULAR MEETING AGENDA
Thursday, November 8, 2007
7:00 P.M.

I. OPENING OF MEETING

A. Pledge of Allegiance
B. Roll Call of Commissioners

C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of each
member of the public is posted at the entrance to this meeting room per Section 4.04.030 of the City
of Benicia’s Open Government Ordinance.

Il. AGENDA CHANGES AND DISCUSSION

lll. ELECTION OF OFFICERS

IV. OPPORTUNITY FOR PUBLIC COMMENT

A. WRITTEN

B. PUBLIC COMMENTYV. PRESENTATIONS

A. PROCLAMATION OF COMMENDATION FOR BONNIE SILVERIA AND ACKNOWLEDGMENT OF
PLANNING COMMISSIONERS STRAWBRIDGE, IOAKIMEDES, AND DALEY’S SERVICE TO THE
COMMUNITY

B. OPEN GOVERNMENT PRINCIPLES

The City Attorney will be giving an overview of the Open Government Ordinance, including Brown Act,
Conflict of Interest, Ethics, Public Records and Ex-Parte Communication.

VI. CONSENT CALENDAR

Consent Calendar items are considered routine and will be enacted, approved or adopted by one
motion unless a request for removal for discussion or explanation is received from the Planning
Commission or a member of the public by submitting a speaker slip for that item.

*Any Item identified as a Public Hearing has been placed on the Consent Calendar because it has not
generated any public interest or dissent. However, if any member of the public wishes to comment on
a Public Hearing item, or would like the item placed on the regular agenda, please notify the
Community Development Staff either prior to, or at the Planning Commission meeting, prior to the
reading of the Consent Calendar.

A. Approval of Agenda




B. Planning Commission Minutes of October 11, 2007

VII. REGULAR AGENDA ITEMS

A. 3300 PARK ROAD

07PLN-27 Use Permit for Billboard

3300 Park Road, APN: 80-080-710

PROPOSAL:

The applicant requests approval of a use permit to allow for the installation of a new billboard at the
U-Store-It storage facility. The new illuminated double-sided billboard, which has a display face
measuring 14 feet by 48 feet, will be installed adjacent to Interstate 680 if approved by the Planning
Commission.

** This item has been removed from the agenda and will be scheduled for the December 13, 2007
Planning Commission meeting if the City Council determines on November 6, 2007 that the
application may be considered.

B. DISCUSSION ITEM - METRO PCS (1400 EAST SECOND STREET)- Staff will give a status report on the
previously approved use permit.

BACKGROUND: In 2006, the applicant received design review approval and a use permit to install
three (3) wireless communications antennas on the existing Heritage Presbyterian Church steeple,
with associated mechanical equipment located in an equipment shelter.

Vill. COMMUNICATIONS FROM STAFF

IX. COMMUNICATIONS FROM COMMISSIONERS

X. ADJOURNMENT

Public Participation

The Benicia Planning Commission welcomes public participation.

Pursuant to the Brown Act, each public agency must provide the public with an opportunity to speak
on any matter within the subject matter jurisdiction of the agency and which is not on the agency's
agenda for that meeting. The Planning Commission allows speakers to speak on agendized and non-
agendized matters under public comment. Comments are limited to no more than 5 minutes per
speaker. By law, no action may be taken on any item raised during the public comment period
although informational answers to questions may be given and matters may be referred to staff for
placement on a future agenda of the Planning Commission.

Should you have material you wish to enter into the record, please submit it to the Secretary.

Disabled Access

In compliance with the Americans with Disabilities Act (ADA), if you need special assistance to
participate in this meeting, please contact the ADA Coordinator, at (707) 746-4211. Notification 48




hours prior to the meeting will enable the City to make reasonable arrangements to ensure
accessibility to this meeting.

Meeting Procedures

All items listed on this agenda are for Commission discussion and/or action. In accordance with the
Brown Act, each item is listed and includes, where appropriate, further description of the item and/or
a recommended action. The posting of a recommended action does not limit, or necessarily indicate,
what action may be taken by the Commission.

The Planning Commission may not begin new public hearing items after 11 p.m. Public hearing items
which remain on the agenda may be continued to the next regular meeting of the Commission, or to a
special meeting.

Pursuant to Government Code Section 65009; if you challenge a decision of the Planning Commission
in court, you may be limited to raising only those issues you or someone else raised at the Public
Hearing described in this notice, or in written correspondence delivered to the Planning Commission
at, or prior to, the Public Hearing. You may also be limited by the ninety (90) day statute of limitations
in which to file and serve a petition for administrative writ of mandate challenging any final City
decisions regarding planning or zoning.

Appeals of Planning Commission decisions which are final actions, not recommendations, are
considered by the City Council. Appeals must be filed in the Community Development Department in
writing, stating the basis of appeal with the appeal fee within 10 business days of the date of action.
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@QCAO Training.pdf _
EQOctober 11, 2007min.doc _
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PROCLAMATION

November 8, 2007

WITH THANKS AND APPRECIATION

BONNIE SILVERIA

FOR HER DEDICATION AND SERVICE TO
THE CITY OF BENICIA PLANNING COMMISSION

WHEREAS, Bonnie was appointed to the Planning Commission on September 7, 1999;
and

WHEREAS, Bonnie served on the Planning Commission with honor and integrity until
October 2007; and

WHEREAS, Bonnie has contributed to the development of the community as a member
of the General Plan Oversight Committee; the Parks, Recreation and Cemetery Commission; the
Historic Preservation Advisory Committee; the Historic Preservation Commission; the Urban
Growth Boundary Committee; and the Benicia Main Street Board; and

WHEREAS, Bonnie has volunteered her time out of passion for the City of Benicia; and

WHEREAS, Bonnie is a member of the Soroptimist International of Benicia and the
Benicia Historical Society and has contributed to the betterment of this community in numerous
ways.

NOW, THEREFORE, BE IT RESOLVED THAT, the Planning Commission of the
City of Benicia hereby sincerely thanks Bonnie for her years of service and dedication to
improving the quality of life of the citizens of Benicia. Bonnie, it has been a pleasure working
with you. Best of Luck Always!

Fred Railsback
Planning Commission Chair
CITY OF BENICIA

DATE:November 8, 2007



AGENDA ITEM
PLANNING COMMISSION MEETING: NOVEMBER 8, 2007

INFORMATIONAL ITEMS
DATE : October 30, 2007
TO : Planning Commission
FROM : City Attorney
SUBJECT : COMPLETION OF OPEN GOVERNMENT AWARENESS
TRAINING
RECOMMENDATION:

Complete open government awareness fraining.
EXECUTIVE SUMMARY:

The Open Government ordinance requires that officials, who are required to fill out the
conflict of interest forms, read the Open Government ordinance and attend an annual
training on the ordinance. This presentation will fulfill the training part.

BUDGET INFORMATION:
There is no fiscal impact from these changes.
BACKGROUND:

The training includes a review of the Brown Act, conflict of interest issues, ethics, due
process, Disclosure of Ex Parte Communications and Code of Conduct. Please sign and
return the certificate of completion to the City Clerk’s office once you have read the
ordinance. A separate copy of the last page of the Code of Conduct has been included in
your packet to sign and return.

Attachments:
o Title 4 of the Benicia Municipal Code
The 2007 Brown Act
Disclosure of Ex Parte Communications Sheet
Code of Conduct
Certificates of Completion

oooo



TITLE 4 (OPEN GOVERNMENT)
OF THE BMC



Title 4
OPEN GOVERNMENT

Chapters: _

In General

Public Access to Meetings
Public Information

Ethics :
‘Open Government Commission
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4.04
IN GENERAL
Sections:
4.04.010 Goal.
4.04.020 Findings and purpose.
4.04.030 Fundamental rights.
4,04.040 Copies fo be provided.
4.04.050 Definitions.

4.04.010 Goal. _

It is the goal of this title to make it easier for peopie to access city
government so that they may be more informed about what their city is doing
and so that they may be involved in a more meaningful and knowledgeable
way. Open meetings, easier access to public records, ethical guidelines and
a watchdog commission will help increase the public trust and confidence in
the city government and will increase the public awareness and knowledge
about their government. A well-educated public and ethical officials are
essential fo good government. (Ord. 05-06 § 1).

4.04.020 Findings and purpose.

The city council finds as follows:

A. The Raiph M. Brown Act states: "The peopie of this State do not yleld
their sovereignty to the agencies which serve them."

B. it is the city’s duty fo serve the public and to accommodate those who
wish to obtain information about or participate in the process of making
decisions.

C. Elected city officials, commnss;ons boards, advisory bodies and other
agencies of the city existto conduct the people’s business. This title is
intended to assure that the deliberations of these bodies and the city's.
operations are open to the public.

D. This titie is intended in part to clarify and supplement the Ralph M.
Brown Act and the California Public Records Act to assure that the people of
the city of Benicia can be fully informed and thereby retain control over the
instruments of local government in their city.

E. This title is intended to list and implement fundamental rights of each
member of the public. (Ord. 05-06 § 1).

4.04.030 Fundamental rights.

Fundamental rights of each member of the public include, but are not
limited to:

A. The right to receive meaningful, advance notice of agendas and
packets of all meeting materials. '

B. The right to attend, listen to and participate in all meetings without cost,
signup, giving name or address or any personal information.
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C. The right to speak with a meaningful amount of time on every agenda
item separately, including each consent item, closed session or any report
items without being required to sign up, give his’her name, or address, or
any other information.

D. The right to interrupt the body for a po:nt of order or clarification except
to the extent that it becomes unduly disruptive.

E. The right to speak on any subject not on the agenda so long as the
subject relates to the business of the body.

F. The right to criticize the body or members for their official actions or
inactions, during public comment or by holding signs except to the extent
that it becomes unduly disruptive. i

G. The right to pull consent agenda items for public review and discussion.

H. The right to comment on every agenda item either during the public
comment period on that item, under the general public comment period or in
writing.

[. The right to use presentation fools when commenting.

A plaque listing these rights will be placed at the entrance of the council
chambers. These rights shall be read aloud by the presiding official to the
public at the start of each meeting unless the rights are posted in the
meeting room. If the rights are posted, the presiding officer may state the
rights are posted instead of reading them. (Ord. 05-06 § 1).

4.04.040 Copies to be provided.
The office of the city attorney shall provide any person with a copy of the
Brown Act or Public Records Act or this title without charge. (Ord. 05-06

§1).

4.04.050 Definitions.

The following words and phrases, whenever used in this fitle, shall be
construed as hereafter set out unless it shall be apparent from the context
that they have a different meaning. Unless defined herein, the definitions in
the Ralph M. Brown Act and the California Public Records Act and related
laws shall govern.

A. "Agenda packet” means the nonconﬂdentlai portion of a body's agenda-
related materials. "Agenda packet" includes materials that:

1. Were distributed by the city to a majority of the members of a body
prior to or at the meeting; and

2. Relate to an item on the agenda.

B. "Body" means:

1. The Benicia city councﬂ

2. Any board, commission, task force or commitiee, which is
established by city ordinance or by motion or resolution of the city council or
created as a result of federal, state or local grants;

3. Any advisory board, commission or task force created and
appointed by the mayor and approved by the city council; or

4. Any standing committee of any body specified in subsections
(B)(1), (BX?2) or (B)3) of this section.
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"Body" shall not mean any congregation or gathering which consists solely
of employees of the city of Benicia or consists of employees and
representatives of companies providing employees’ benefits including, but
not limited fo, retirement and health care plans

- C. "Days" means calendar days.

D. "Department” means a department of the city of Benicia.

E. "Information request facilitator” means the person who shall assist
members of the public with their public information requests. For general
requests, it means the city clerk in accordance with BMC 4.20.030(D). For
department-specific requests, it means the department director or designee.

F. Meeting.

1. "Meeting" shall mean any of the following:

a. A congregation of a majority of the members of any body in
which any item within its subject matter jurisdiction is heard, discussed or
deliberated;
' b. Any use of direct communication, personal intermediaries or

communications media to cause a majority of the members of a body to
become aware of an ifem of business and of the views or positions of other
members with respect thereto, and to negotiate consensus thereon; and

c. Any meal or social gathering of a majority of the members of a
body immediately before, during, or after a meeting of a body. For the
‘purposes of this definition, "immediately before" means the four hours prior
to a meeting.

2. "Meeting" shall not include any of the following:

a. Individual contacts or conversations between a member of a
body and any other person;

b. The attendance of any number of the members of a body at a
conference, or at any meeting or gathering organized to address a topic of
local community concern and which is open to the public; provided, that a
‘majority of the members of a body refrains from collectively discussing, other
than as part of the scheduled program, the topic of the meeting or gathering
or any other business within the subject matter jurisdiction of that body;

' c. The attendance of any number of the members of any body at
a purely social, recreational, educational or ceremonial occasion; provided,
that a majority of the members of any body refrains from discussing any
business within the subject matter jurisdiction of the body; and provided, that
the gathering does not qualify as a meeting under subsection {F){1)(c) of this
section; and

d. The attendance of a majority of the members of a body ata
standing committee; provided, that the members of the body who are not
members of the standing committee do not participate personally or through
representatives.

G. "Notice" means the posting of an agenda in a location that is freely
accessible to the public 24 hours a day and as additionally specified in BMC
4.08.030, 4.08.050 and 4.08.060.
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H. "Public information” means the content of "public records” as defined in
the California Public Records Act (Government Code Section 6250 et seq.)
whether contained in public records or in oral communications.

1. "Public official® means all elective officials and members of al| official
boards, commissions and committees of the city.

J. "Online" shali mean accessible by computer without charge to the user.

K. "The Public Records Act" shall mean Government Code Section 6250
et seq.

L. "Raiph M. Brown Act" shall mean Government Code Section 54950 et
seq.

M. "Software or hardware failure” means solely technological failures of
software or hardware that are unforeseeable. This term includes failures
such as those caused by natural disasters or acts of God, and technical
failures against which the city has taken customary precautions.

N. "Standing committee" shall mean any number of members of a body
which totals less than a quorum and which has (1) a continuing subject
matter jurisdiction, or (2) a meeting schedule fixed by charter, ordinance,
resolution or formal action of the body.

0. "Weeknight" shall mean after 5:00 p.m. on any day of the week except
for Saturday or Sunday. (Ord. 06-11 § 1; Ord. 05-06 § 1).
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Chapter 4.08
PUBLIC ACCESS TO MEETINGS
Sections:

4.08.010 Meetings to be open and public — Application of Brown Act.
4,08.020 Conduct of meetings for public agencies covered by this title.
4.08.030 Notice reguirement — Emergency meeting.
4.08.040 Conduct of business — Time and place for meeting.
4.08.050 Notice and agenda requirements — Regular meetings.
4.08.060 Notice and agenda requirement — Special meetings.
4.08.070 Agenda packets as public records — Agenda subscribers.
4.08.080 Barriers to attendance prohibited.
4.08.090 Public testimony at regular and special meetings.
4.08.100 Minutes and recordings.
4.08.110 Public comment by members of bodies.
4.08.120 Agenda descriptions and oral disclosures.

- 4.08.130 Statement of reasons for closed sessions.
4.08.140 Conduct of closed session.
4.08.150 Disclosure of closed session discussions and actions.
4.08.160 Ex-parte communications.

4.08.010 Meetings to be open and public — Application of Brown Act.

All meetings of bodies defined in BMC 4.04.050 shall be open arid public,
to the same extent as if that body were governed by the provisions of the
Ralph M. Brown Act (Government Code Section 54950 et seq.) unless
greater public access is required by this chapter, in which case this chapter
shall be applicable. (Ord. 05-06 § 1).

4.08.020 Conduct of meetings for public agencies covered by this title.

To the extent not inconsistent with state or federal law, a body may
require, as a condition of any express delegation of power to any public
agency, including joint powers authorities, whether such delegation of power
is achieved by legislative act, contract, lease or other agreement, that any
meeting by such a public agency at which an item concerning or subject to
the delegated power is discussed or considered shall be conducted pursuant
to the Ralph M. Brown Act. (Ord. 05-06 § 1).

4.08.030 Notice requirement — Emergency meeting.
Emergency meetings shall be held in accordance with Government Code
Section 54956.5 which states:

(a) For purposes of this Section, "emergency situation” means both of
the foliowing:
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(1) An emergency, which shall be defined as a work stoppage,
crippling activity, or other activity that severely impairs public health,
safety, or both, as determined by a majority of the members of the
legislative body.

(2) A dire emergency, which shall be defined as a crippling disaster,
mass destruction, terrorist act, or threatened terrorist activity that
poses peril so immediate and significant that requiring a legislative
body to provide one-hour notice before holding an emergency
meeting under this Section may endanger the public health, safety, or
both, as determined by a majority of the members of the legislative
body.

(b)(1) Subject to paragraph (2), in the case of an emergency situation
involving matters upon which prompt action is necessary due to the
disruption or threatened disruption of public facilities, a legislative
body may hold an emergency meeting without complying with either

" the 24-hour notice requirement or the 24-hour posting requirement of
Section 54956 or both of the notice and posting requirements.

(2) Each local newspaper of general circulation and radio or television
station that has requested notice of special meetings pursuant to
Section 54956 shall be notified by the presiding officer of the
legislative body, or designee thereof, one hour prior to the emergency .
meeting, or, in the case of a dire emergency, at or near the time that
the presiding officer or designee nofifies the members of the
legislative body of the emergency meeting. This notice shall be given
by telephone and all telephone numbers provided in the most recent
request of a newspaper or station for notification of special meetings
shall be exhausted. in the event that telephone services are not
functioning, the notice requirements of this Section shall be deemed
waived, and the legislative body, or designee of the legislative body,
shall notify those newspapers, radio stations, or television stations of
the fact of the holding of the emergency meeting, the purpose of the
meeting, and any action taken at the meeting as soon after the
meeting as possible.

(c) During a meeting held pursuant to this Section, the legislative
body may meet in closed session pursuant to Section 54957 if agreed
to by a two-thirds vote of the members of the legislative body present,
or, if less than two-thirds of the members are present, by a
unanimous vote of the members present.

(d) Al special meeting requirements, as prescribed in Section 54956

shall be applicable to a meeting called pursuant to this Section, with
the exception of the 24-hour notice requirement.
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(e) The minutes of a meeting called pursuant to this Section, a list of
persons who the presiding officer of the legislative body, or designee
of the legislative body, notified or attempted to notify, a copy of the roll
call vote, and any actions taken at the meeting shall be posted for a
minimum of 10 days in a public place as soon after the meeting as

" possible. (Ord. 05-06 § 1).

4.08.040 Conduct of business — Time and place for meeting.

~ A. Unless proscribed by council ordinance, every body established by city
council ordinance shall establish by formal action the time and place for
holding regular meetings and shall conduct such regular meetings in
accordance with such resolution or formal action. Whenever reasonably
possible bodies shall conduct their regular meetings on weeknights except
when the body determines that the subject matter would be more
appropriately discussed at another time.

B. Regular and special meetings of every body shall be held within the city
of Benicia except to do any of the following:

1. Comply with state or federal law or court order, or attend a judicial
or administrative proceeding to which the body is a party;

2. Inspect real or personal property which cannot be conveniently
brought to Benicia; provided, that the topic of the meeting is hmited to items
directly related fo the real or personal property,

3. Participate in meetings or discussions of multi-agency sagmflcance
that are outside Benicia. However, any meeting or discussion held pursuant
to this subsection shall take place within the jurisdiction of one of the
participating agencies and be noticed by all participating agencies. Agencnes
include local agencies such as school districts, counties, cities or other
public agencies as specified in the Brown Act; or

4. Meet outside the city of Benicia with elected or appointed officials
of the United States or the state of California or counties.

C. If a meeting is held outside of the city, the location of the meeting shalli
be posted in the city.

D. If a regular meeting for any body falls on a holiday, the meeting shall be
held on the next scheduled regular meeting day unless otherwise noticed as
a special meeting for which notice is given at least six days in advance.

E. If, because of fire, flood, earthquake or other emergency, it would be

~ unsafe to meet in the customary location, the meetings may be held for the
duration of the emergency at some other place specified by the presiding
official of the body or his or her designee. The change of meeting site shall
be announced, by the most rapid means of communication available at the
time, in a notice to media organizations who have requested written notice of
meetings.

F. If a quorum of a body becomes present at a meeting of a standing or
ad hoc committee of said body, the body may not take action at the meeting
of the committee unless the meeting has been properly noticed as a meeting
of the body itself. The standing or ad hoc committee of a body may take
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action at the meeting consnstent with the commitiee’s jurisdiction and
authority.

G. Every body shall ensure that video screens or presentation boards are
reasonably viewable by both the body and the public.

H. To ensure business is conducted in the open, bodies should avoid
taking breaks during discussion of a particular agenda item. If a break is
needed or if the item is continued to a future meeting, each member of the
body shall disclose orally on the public record the general nature of any
conversations during the break or continuance pertaining to the item.

I. Unless proscribed by council ordinance, each body established by
ordinance shall establish and publish an annual schedule of regular
meetings. (Ord. 07-02 § 1; Ord. 06-11 § 2; Ord. 05-06 § 1).-

4.08.050 Notice and agenda requirements — Regular meetings.

- A. Six-Day Advance Notice Requirement for Regular Meetings of Bodies.
The city council, and any body defined in BMC 4.04.050, shall provide notice
before any regular meeting by: '

1. Posting a copy of the agenda in a location freely accessible 0 the .
public 24 hours a day no later than six days before the date of the meeting;

2. Filing a copy of the agenda and a complete agenda packet with the
office of the city clerk and the Benicia Public Library no later than five days
before the date of the meeting; and

3, Posting a copy of the agenda oniine at the city’s web site no later
than six days before the date of the meeting. Notwithstanding this
subsection, the failure to timely post a copy of the agenda because of
software or hardware failure, as defined, shall not constitute a defect in the
notice for a regular meeting, if the body complies with all other posting and
noticing requirements.

B. Supplemental Agenda and Related Materials Requirements for Regular
Meetings of Bodies. Notwithstanding the notice provisions of subsection (A) -
of this section, a body may amend or supplement a posted agenda or
agenda-related materials no later than 72 hours before a regular meeting
and only for the foliowing reasons or under the foliowing conditions. Prior to
amending or supplementing the posted agenda or agenda-related materials,
the presiding officer shall state for the record what supplemental material is
under consideration and/or how the agenda is proposed to be amended.
Agendas or agenda-related materials may only be amended or
supplemented:

1. To add an item due to an emergency or urgency, provided the body
makes the same findings as required by subsection (D) of this section before
taking action;

2. To delete or withdraw any item from a posted agenda;

3. To provide additional information to supplement the agenda-related
material previously filed with the office of the city clerk; provided, that the
additional information was not known to staff;

4. To correct technical, nonsubstantive errors or omissions, or o
change a stated financial amount that decreases the body’s obligation under
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a proposed agreement, or to clarify the agenda title in a manner that does
not substantively change the nature of the action to be taken on the agenda
ftem;

5. To consider the recommendations, referrals, minutes or actions
taken on any item heard by a standing committee of the city council;
provided, that the item has not been materially changed by the committee or
materially changed after the committee considered the item; or

6. To continue an agendized item to the next regular meeting of the
body so long as members of the public are given an opportunity to address
the body on the item at the meeting from which the item is continued.

If substantial supplemental information is received from the applicant or a
member of the public, the body shall either (1) automatically continue the
item to the next regular meeting or a special meeting, or (2) decide that there
was adequate notice to allow consideration of the additional information.

C. Excuse of Open Government Notice Requirements. If an item appears
on an agenda but the body fails to meet any of the additional notice
requirements under this section, the body may take action only if:

1. The minimum natice requirements of the Brown Act have been
met; and '

2. The body, by a two-thirds vote of those members present, adopts a
motion determining that, upon consideration of the facts and circumstances,
it was not reasonably possible to meet the additional notice requirements
under this section and any one of the following exists:

a. The need to take immediate action on the item is required to
avoid a substantial adverse impact that would occur if the action were
deferred to a subseguent special or regular meeting;

b. There is a need to take immediate action which relates to
federal or state legislation or the body’s eligibility for any grant or gift; or

c. The item relates to a purely ceremonial or commendatory
action.

D. Action on ltems Not Appearing on the Agenda. Notwithstanding
subsection (C) of this section, a body may take action on items not
appearing on a posted agenda only if:

1. The matter is an emergency. Upon a determination by a majority
vote of the body that work stoppage, crippling disaster or other activity exists
which severely impairs public health, safety or both; or

2. The matter is urgent. Upon a determination by a two-thirds vote of
those present, or, if less than two-thirds of the members are present, a
unanimous vote of those members present, that there is a need to take
immediate action which came to the attention of the body after the agenda
was posted; that there was adequate public notification considering the
subject matter to be considered; and that the need to take immediate action:

_ a. Is required to avoid a substantial adverse impact that wouid
occur if the action were deferred to a subsequent special or regular meeting;

b. Relates to federal or state legislation; or

c. Relates to a purely ceremonial or commendatory action.
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E. Nothing in this section shall prohibit a body from taking action to
- schedule items for a future meeting to which regular or special meeting

notice requirements will apply, or to distribute agenda-related materials
relating to items added pursuant to subsection (D) of this section before or
during a meeting.

F. Nothing in this section shall prohibit the office of the city attorney from
conforming a document to comply with technical requirements as to form
and legality. (Ord. 07-03 § 1; Ord. 05-06 § 1).

4.08.060 Notice and agenda requirement — Special meetings.

A. If the presiding official or senior staff member to the body finds that
waiting for the next available regular meeting of the body would make it
impossible to take meaningful action or the regular meeting will be cancelled
due to a lack of quorum or a city holiday, a special meeting of any body may
be called at any time by the presiding official thereof or by the senior staff
member to the body. All bodies calling a special meeting shall provide notice
by:

1. Posting a copy of the agenda in a location freely accessible to the
public at least 72 hours (excluding Saturday, Sunday and holidays) before
the time of the meeting set forth in the agenda. The posting time for a

- special meeting due to the body’s regular meeting falling on a holiday shail
be six days; | ‘ : |

2. Filing a copy of the agenda and copies of all agenda-related
material in the office of the city clerk at least 48 hours (excluding Saturdays,
Sundays and holidays) before the time of the meeting set forth in the
agenda; and _

3. Delivering a copy of the agenda to each member of the body, to

~each local newspaper of general circulation, to each agenda subscriber, and
to each media organization which has previously requested notice in writing,
so that a copy of the agenda is received at least 24 hours before the time of
the meeting set forth in the agenda. Receipt of the agenda shall be
presumed upon reasonable proof that delivery was made.
" B. Bodies specified in BMC 4.04.050 shall, in addition to the noticing
requirements of this section, post a copy of the agenda for any special

“meeting online at the city’s web site at least 72 hours before the time of the
meeting set forth in the agenda. Failure to timely post a copy of the agenda
online because of software or hardware failure, as defined, shall not
constitute a defect in the notice for a special meeting if the body complies
with all other posting and noticing reguirements.

C. No business other than that set forth in the agenda shall be considered
at a special meeting. Each special meeting shall be held at the regular
meeting place of the body except that the body may designate an alternative
meeting location; provided, that such alternative location is specified in the
agenda.

D. To the extent practicable, the presiding official or the majority of
members of any body may cancel a special meeting by delivering notice of
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cancellation in the same manner and to the same persons as required for
_the notice of such meeting.

E. Special meetings may not be scheduled on the same day as a
previously scheduled regular meeting that was not noticed in compliance
with this chapter if the special meeting is called to consider any of the items
that were included in the notice for such regular meeting. (Ord. 05-06 § 1).

4.08.070 Agenda packets as public records — Agenda subscribers.

In addition to providing access to all records which are public records
pursuant to the California Public Records Act (Government Code Section
6250 et seq.) and this title, every body specified in BMC 4.04.050 shall make
available for immediate public inspection and copying all agendas and
agenda-related materials.

A. All agendas shall be posted on the city’s web site and the city's cable
channel and available at the Benicia Public Library. Complete agenda
packets for each body shall be posted on the city’'s web site to the extent
fiscally and technologically feasible and shall be available for review at the
Benicia Public Library and at the city manager’s office during normal
business hours. The time for compliance with this subsection shall be in
accordance with the time of the posting of the agenda for the meeting.

B. All agendas of every body shall be available to the public by an email

_ subscription. Such service shall be provided free of charge and shall be
provided to the subscriber until the request for the service is cancelled by the
subscriber or the email address is no longer valid. The email shall be sent at
the time of the posting of the agenda for the meeting. The city clerk shall
establish the email subscribers list for the city council agendas. The
secretary to other bodies shall establish and maintain the email subscribers
list for the respective bodies.

C. Paper copies of the agenda and agenda packet shall be available to
members of the public for every body upon payment of the fee established
by city council resolution. Every body shall establish a subscription list for
the agenda and/or agenda packet so that members of the public may
subscribe to the agenda and/or agenda packet upon payment of the fee
established by the city council. The fee shall not exceed the direct costs of
copying the agenda and agenda packet and the reasonabie mailing costs of
the agenda and agenda packet. In order to enhance public participation and
involvement, the fees for the agenda subscription shali be waived for anyone
who reports on city government and makes the reports available to members
of the public. Subscriptions for the agenda.and/or agenda packet shall be
valid for one year. The city clerk or the secretary to other bodies shall send
the subscriber a note fo resubscribe and pay the subscription fee with the
last agenda and/or agenda packet that is mailed to a subscriber.

D. Every body shall make available for immediate public inspection and
copying the agenda packet that has been distributed to a majority of its
members. The right fo immediate public inspection and copying provided in
this section shall not include any material exempt from public disclosure
under this title or under state or federal law. Neither this section nor the
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California Public Records Act shall be construed to limit or delay the public's
right to inspect any record required to be disclosed by that Act or this title.

E. All requests by agenda subscribers to receive agendas or agenda-
related materials may be made by mail, telephone or email fo the office of
the city clerk or city manager’s office. The city clerk shall maintain a list of all
bodies and shall immediately forward a copy of the written request to the
appropriate body to ensure compliance with the request:

F. Notwithstanding any other provision of this title, the failure of an agenda
subscriber to timely receive the agenda or agenda-related material pursuant
to this section shall not constitute grounds for invalidation of the actions of
the body taken at the meeting for which the agenda or the agenda-related
material was not timely received. (Ord. 05-06 § 1).

4.08.080 Barriers to attendance prohibited.

A. No body specified in this title shall conduct any meeting, conference or
other function in any facility which is inaccessible to persons with physical
disabilities, or where members of the public may not be present without
making a payment or purchase. Whenever a body anticipates that the
number of persons attending the meeting may exceed the legal capacity of
the room, a public address system or television shall be used to the extent
technologically and fiscally reasonable to permit the overflow audience to
listen to the proceedings. :

‘B. Any person attending an open meeting of a body shall have the right to
record, photograph or broadcast the proceedings unless such activities
constitute a persistent disruption of the proceedings. (Ord. 06-11 § 3; Ord.
05-06 § 1).

4.08.090 Public testimony at regular and special meetings.

A. Every agenda for every regular or special meeting shall provide a public
comment section on the agenda as an opportunity for members of the public
or for members of the body to directly address a body on items of interest to
the public that are within the body's subject matter jurisdiction; provided, that
no action shall be taken on any item not appearing on the agenda unless the
action is otherwise authorized by Government Code Section 54954.2 and
BMC 4.08.050(D). Except as provided in subsection (C) of this section,
speakers shall limit their comments during the public comment section of the
agenda {o nonagendized items.

B. Every agenda for regular or special meetings at which action is
proposed to be taken on an item shall provide an opportunity for each
member of the public to directly address the body concerning that item
before taking action. Public comments on closed session items shall be
taken before the closed session is convened. The presiding official of any
body may request speakers representing similar views to designate a
spokesperson in the interest of time. Spokespersons for the proponent(s} of
an agenda item and for the opponent(s) shall each have 15 minutes to
present their case. The spokesperson for the proponent(s) shall have five
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minutes to present any rebuttal. Other speakers may be requested to keep
their remarks concise.

C. At the presiding official’s discretion, the official may grant up to 10
minutes to a speaker who desires to speak on multiple agenda items so that
the speaker shall address all items at one time before the body's
consideration of those items. Such comments shall be made under the
‘public comment part of the agenda.

D. Every body shall adopt a rule providing that each person wishing to
speak on an item shall be permitted to speak once based upon previously
adopted time constraints which are reasonable and uniformly applied.
Except as otherwise provided by this section, it shall be the policy of the city
that all speakers are entitled to up to five minutes of speaking time per
agenda item.

E. Members of the public who speak on an agenda item or under public
comment do not have {o give their name or address should they choose not
fo.

F. Written material submitted by members of the public shall be retained
as part of the official agenda file and available for review by other members
of the public in accordance with Chapter 4.12 BMC.

G. No body shall abridge or prohibit public criticism of the policies,
procedures, programs or services of the body or agency, or of any other
aspect of its proposals or activities, or of the acts or omissions of the body,
even if the criticism implicates the performance of one or more public
employees. Nothing in this subsection shall confer any privilege or protection
beyond that which is otherwise provided by law. (Ord. 07-04 § 1; Ord. 06-04
§ 1; Ord. 05-06 § 1).

4.08.100 Minutes and recordings.

A. All bodies shall record the minutes for each regular and special meeting
convened under the provisions of this chapter. At a minimum, the minutes
shall state the time the meeting was called to order, the names of the
members attending the meeting, a one-sentence summary of, and the roll
call vote on, each matter considered at the meeting, the time the body began
and ended any closed session, any letters submitted on agenda items, those
members of the public who spoke on each matter if the speakers identified
themselves, and the time the meeting was adjourned. The draft minutes of
each meeting shall be available for inspection and copying upon request
within the shortest possible time after the meeting. No later than five
business days after the mesting at which the minutes are adopted, the
officially adopted minutes shall be available for inspection and copying upon
request and shall be posted on the city's web site.

RB. Every body specified in BMC 4.04.050 and established by city
ordinance shall make an audio and where possible economically and
technically a visual recording of every open regular meeting. Other bodies
shall audiotape each regular and special open meeting and may make a
visual recording of any meeting. Any recording of any open meeting shall be
a public record subject to inspection and copying. For the city council and
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bodies established by ordinance, the recording shall not be erased, deleted
or destroyed for at least four years. For all other bodies, the recording shall
not be erased, deleted or destroyed for at least two years. If, during the four-
or two-year petiod, a written request for inspection or copying of any
recording is made, the recording shall not be erased, deleted or destroyed
until the requested inspection or copying has been accomplished. Inspection
of any such recording shall be provided without charge on a player or
computer made available by the body. (Ord. 05-06 § 1).

4.08.110 Public comment by members of bodies.

Every member of a body retains the rights of any citizen to comment
publicly on the wisdom or propriety of government actions, including those of
the body of which he or she is a member. Bodies shall not sanction, reprove
or deprive members of their rights as elected or appointed officials to
express their judgments or opinions, including those judgments or opinions
pertaining fo the disclosure or nondisclosure of discussions or actions taken
in closed session. However, the release of spegific factual information made
confidential by state or federal law including, but not limited to, privileged
attorney-client communications, other than by the procedures set forth under
state law or this title, may constitute grounds for censure or for an action for
injunctive or declaratory relief by the body. Nothing in this section shall
confer any privilege or protection for expression beyond that which is
otherwise provided by law. (Ord. 05-06 § 1).

4.08.120 Agenda descriptions and oral disclosures.

A. Agendas for meetings shall provide a brief description of the item under
consideration. To the extent appropriate, information that should be
described includes the following: the commonly used name and location of
the property under consideration; names of proposed appointees,
contractors or parties to an agreement; and the general nature of the
action(s) under consideration. The use of acronyms, jargon and "double
speak” should be avoided.

B. Closed session descriptions shall comply with the permissive provisions
of Government Code Section 54954.5 in describing items for closed session.
C. In the case of an item added to the agenda pursuant to Government
Code Section 54954.2(b) or BMC 4.08.050(D), the statement shall be made
in open session concurrent with the findings required pursuant to that

section. _

D. Any action taken on items that are not described in accordance with
this section is subject to invalidation pursuant to the provisions of
Government Code Section 54060.1. (Ord. 05-06 § 1).

4.08.130 Statement of reasons for closed sessions.

A. Prior to adjourning to any closed session, a body shall announce in
open session the general reason or reasons for the closed session, and
must cite and explain the statutory or case authority under which the session
is being closed.
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B. In the case of a closed session item added to the agenda pursuant to
Government Code Section 54954.2(b) or BMC 4.08.050(D), the statement
shall be made in open session concurrent with the findings required
pursuant to that section.

C. No minutes for a closed session, but a tape recording of the closed
session shall be made. The tapes shall remain confidential pursuant to
Government Code Section 54960 unless the body elects to disclose the
information in accordance with BMC 4.08.150(B) or a court orders
disciosure.

D. Nothing in this section shall require or authorize a disclosure of
information that is confidential under law. (Ord. 06-11 § 4; Ord. 05-06 § 1).

4.08.140 Conduct of closed session. ‘

A. A body shall consider in closed session only those matters specified in
the statement required in BMC 4.08.130.

B. The following provisions of the Brown Act apply to the conduct of
closed session by bodies-and are hereby incorporated by reference as
though fully set forth herein: Government Code Sections 54056.8; 54956.9;
54956.,95; 54957; and 54957.6.

"C. No minutes for a closed session, but a tape recording of the closed
session shall be made. The tapes shall remain confidential pursuant to
‘Government Code Section 54960 uniess the body elects to disclose the -
information in accordance with BMC 4.08.150(B). (Ord. 05-06 § 1).

4.08.150 Disclosure of closed session discussions and actions.

A. In accordance with Government Code Section 54963 and as provided
below, a person present at a closed session may not disclose confidential
information received.

B. In addition to the required disclosures pursuant o Government Code
Section 54957.1 and subsection (C) of this section, the body may, by motion
and vote in open session, elect to disclose any other information obtained in
closed session which a majority of the members of the body deems to be in
the public interest. Any disclosure pursuant to this section shall be made -
through the presiding official or such other person present in the closed
session, designated to convey the information.

C. Immediately following the closed session a body shall publicly report
any action taken in closed session and the vote or abstention of every
member present thereon, as follows:

1. Real Property Negotiations. Approval of an agreement concerning
real estate negotiations pursuant to Government Code Section 54956.8 shall
be reported as soon as the agreement is final. If its own approval renders
the agreement final, the body shall report that approval, the substance of the
agreement and the vote thereon in open session immediately. If final
approval requires action from another party to the negotiations, the body
shall disclose the fact of its approval, the substance of the agreement and
the body's vote or votes thereon after the other party or its agent has
informed the body of its action upon (a) inquiry by any person, and (b) in any
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event, at the next meeting of said body. If notwithstanding the final approval
there are conditions precedent to the final consummation of the transaction,
or if there are multiple contiguous or closely located properties that are being
considered for transfer, the report specified in this section need not be made
until the conditions have been satisfied or an agreement has been reached
with respect to all the properties, or both.

2. Litigation. Direction or approval given to the body’s legal counsel to
prosecute, defend, seek or refrain from seeking appellate review or relief, or
to otherwise enter as a party, intervenor or amicus curiae in any form of
litigation as the result of a consultation under Government Code Section
54956.9 shall be reported in open session as soon as given, or at the first
meeting after an adverse party has been served in the matter if immediate
disclosure of the body’s intentions would not be contrary to the public
interest. The report shall identify the names and capacities of all parties to
the litigation, the court of jurisdiction and case number, the type of case, any
existing claim or order to be defended against, or any factual circumstances
or contractual dispute giving rise to the litigation.

3. Settlement. If a body accepts a seftiement offer signed by an
opposing party, the body shall report its vote of approval and identify the
substance of the agreement. If final approval rests with another part or with
‘the court, the body shall disclose its vote of approval and the substance of
the agreement to any person upon inquiry as soon as the settlement
becomes final, but in no case later than the next meeting following final
approval of settlement. A body shall neither solicit nor agree fo any termin a
settiement agreement which would preciude the release, upon request, of
the text of the settlement agreement itself and any related documentation
communicated to or received from the adverse party or parties. Where the
disclosure of documents in settled litigation could affect litigation on a closely
related case, the report, settiement agreement and any documents
described in this section need not be disclosed until the closely related case
is settled or otherwise finally concluded. _

D. Reporis required to be made pursuant to this section may be made
orally or in writing. Copies of any contracts, settiement agreements, or other
documents related to the items or transactions that were finally approved or
adopted in closed session and which contain the information required to be
disclosed under this section shall be made available for inspection and
copying, upon request, at the time the report is made or after any
substantive amendments have been retyped info the document.

E. A written summary of the information required to be reported
immediately pursuant to this section, or documents containing that
information, shall be made available for inspection and copying by the close
of business on the next business day foliowing the meeting.

F. Action taken in closed session which is not immediately disclosable
under this section shall be disclosed and noticed under the procedures set
forth in subsection (C) of this section at such time as disclosure is required.
(Ord. 05-06 § 1).
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4.08.160 Ex-parte communications.

While it is the city’s policy to encourage communications between the
public and officials, the city recognizes that Constitutional due process
protectlons may limit communications with council members or board or
commission members outside of a public meeting. Therefore, the city's
policy on ex-parte communications discourages officials from discussing
appeals or enforcement matters with members of the public except during
the body’s formal consideration of the matters. These matters should not be
discussed during site inspections or field trips that are not part of an
agendized meeting. If such discussions take place, officials must publicly
disclose at the start of the agendized presentation of the item, the substance
of any such discussions they have had with anyone other than another
member of the body or staff member. This policy applies to any appeal or
enforcement matter which is pending, or is reasonably expected to come
before the body on which the official sits. (Ord. 05-06 § 1).
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Chapter 4.12
PUBLIC INFORMATION
Sections:
4.12.010 Release of documentary public information.
4.12.020 Release of oral public information,
4.12.030 Public review file — Policy body communications.
4.12.040 Non-exempt public information.
4.12.050 Disclosure requests.
4.12.060 Immediate disclosure request.
4.12.070 Withholding restrictions.
4.12.080 Justification for withholding.
4.12.090 Fees for copying.
4.12,100 Web site information.
4.12.110 Requests made by email.
4.12.120 Policy regarding purchase and use of computer systems.

4.12.010 Release of documentary public information.

Release of public records by a body or by any department Whether for
inspection of the original or.by providing a copy, shall be governed by the
Public Records Act in any particulars not addressed by this chapter. The
provisions of Government Code Section 6253.9 are incorporated herein by
reference. (Ord. 05-06 § 1).

4,12.020 Release of oral public information.

Release of oral public information shall be accomplished as follows:

A. Every department director shall be responsibie for being knowledgeable
about the affairs of the respective agency or department, 1o facilitate the
inspection and copying of public records and to provide oral public '
information about agency or department operations, plans, policies, and
positions. The department will make every effort fo facilitate the information
requested and will make it a top priority.

B. It shall be the duty of the department director (or designee) or, in the
case of requests not directed to a specific department, the city clerk to
provide information on a timely and responsive basis to the public. it shall
also be their duty to assist members of the public in identifying those public
records they wish to obtain pursuant to Government Code Section 6253.1.
This section shall not be interpreted to curtail existing informal contacts
between employees and members of the public when these contacts are
occasional, acceptable to the employee and the department, not disruptive
of his or her operational duties and confined to accurate information not
confidential by law.

C. Public employees and city board, commission or committee members
shall not be discouraged from or disciplined for the expression of their
personal opinions on any matter of public concern while not on duty, so long
as the opinion is not represented as that of the city, department, board,
commission or committee and does not materially misrepresent the city,
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department, board, commission or committee’s position. Nothing in this
section shall be construed to provide rights to public employees beyond
those recognized by law or agreement, or to create any new private cause of
action or defense to disciplinary action. (Ord. 05-06 § 1).

4.12.030 Public review file — Policy body communications.

Every body specified in BMC 4.04.050 shall maintain a communications
file, organized chronologically and accessible to any person during normall
business hours, containing a copy of any letter, memorandum or other
writing pertaining to the body’s duties which the clerk or secretary of such
body has distributed to, or sent on behalf of, a quorum of the body
concerning a matter that has been placed on the body’s agenda within the
previous 30 days or is scheduled or requested to be placed on the agenda
within the next 30 days. Excepted from the communications file shall be
commercial solicitations, mail sent bulk-rate, agenda and agenda-related
material, periodical publications or communications exempt from disclosure
under the California Public Records Act or this fitle. Multiple-page reports,
studies or analyses which are accompanied by a letter or memorandum of
transmittal need not be included in the communications file; provided, that
the letter or memorandum of transmittal is included in the communications
file and the reports, studies or analyses are readily available for review.
(Ord. 05-06 § 1).

4,12.040 Non-exempt public information.

Notwithstanding any right or duty to withhold certain information under the
California Public Records Act or other law, the following shall govern specific
types of requests for documents and information: _

A. Drafts and Memoranda. No completed preliminary drafts or memoranda
shall be exempt from disclosure under Government Code Section 6254(a) if
said completed preliminary draft or memorandum has been retained in the
ordinary course of business or pursuant to law or agency or department
policy. Completed preliminary drafts and memoranda concerning
agreements, memoranda of understanding or other matters subject to
negotiation and pending a body’s approval need not be subject to disclosure
until final action has been taken or said document is included as part of the
public agenda packet for the body, whichever is first.

B. Litigation Material. Unless otherwise privileged or made confidential by
law, records of all communications between a body’s representatives and
the adverse party shall be subject to public inspection and copying, including
the text and terms of any settlement agreement, once the pending litigation
has been settled or finally adjudicated.

C. Personnel Information. None of the following shall be exempt from

- disclosure under Government Code Section 6254(c).

1. Job pool information, to the extent such information is compiled for
reporting purposes and does not permit the identification of any particular
individual. Such job pool information may include the following:

a. Sex, age and ethnic group;
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b. Years of graduate and undergraduate study, degree(s) and
major or discipline;

¢. Years of empioyment in the private and/or public sector;

d. Whether currently employed in the same position for another
public agency;

e. Other non-identifying particulars as to experience credentiais,
aptitudes, training or education entered in or attached to a standard
employment application form used for the positioning in question.

2. The job description of every employment classification.

3. The resumes of employees, although personal information such as
home address shall be deleted.

4. Any adopted memorandum of understanding between the city and
a recognized employee organization.

D. Law Enforcement Information.

1. The Benicia police department shall cooperate with all members of
the public making requests for law enforcement records and documents
under the California Public Records Act or other applicable law. Unless
disclosure of the records sought is prohibited by other provisions of state or
federal law such as the TNG Order, records and documents exempt from
disclosure under the California Records Act pertaining to any investigation,
arrest or other law enforcement activity shall be disclosed to the public to the
full extent permitted by law after the district attorney or court determines that
a prosecution will not be sought against the subject invoived or the statute of
fimitations for filing charges has expired, whichever occurs first. information
may be redacted from such records and documents and withheld if, based
upon the particular facts, the public interest in nondisclosure clearly
outweighs the public interest in disclosure. The final decision for disclosure
shall be made by the city council and the vote and reasoning of each city
council member shall be made public on all nondisclosures. Such redacted
information may include: R

a. The names of juvenile witnesses or suspects;

b. Personal or otherwise private information related or unrelated
to the investigation if disclosure would constitute an unwarranted invasion of
privacy, _- -
c. The identity of a confidential source;

d. Secret investigative techniques or procedures;
e. Information whose disclosure would endanger law
enforcement personnel, a witness, or party to the investigation; or

f. Information whose disclosure would endanger the successful
completion of an investigation where the prospect of enforcement
proceedings is likely.

2. The Benicia police department shall maintain a record, which shall
be a public record and which shall be separate from the personnel records of
the agency, which reports the number of citizen complaints against law
enforcement agencies or officers, the number and types of cases in which
discipline is imposed and the nature of the discipline imposed. This record
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shall be maintained in a format which assures that the names and other
identifying information of individual officers involved is not disclosed directly
or indirectly.

E. Contracts, Bids and Proposals. Contracts, contract bids, responses to
requests for proposals and all other records of communications between the
city and individuals or business entities seeking contracts shall be open to
inspection and copying following the contract award or acceptance of a
contract offer. Nothing in this provision requires the disclosure of a person’s
net worth or other proprietary financial information submitted for qualification
for a contract.

F. Budgets and Other Financial Information. The following shall not be
exempt from disclosure:

1. Any proposed or adopted budget for the city, including any of their
respective agencies, departments, programs, projects or other categories,
which have been submitted to a majority of the members of the city council,
or their standing commitiees.

2. All bills, claims, invoices, vouchers or other records of payment
obligations, as well as records of actual disbursements showing the amount
paid, the payee and the purpose for which payment is made, other-than
payments for social, legal or other services whose records are confidential
by law. The nonconfidential portion, if any, of such records shall be
disclosed. :

G. Email correspondence retained in the ordinary course of business and
not exempt from disclosure shall be made available within three working
days upon written or oral request. All such email shall be maintained for two
years before being destroyed. (Ord. 05-06 § 1).

4.12.050 Disclosure requests.

A. Notwithstanding any other provision of law and subject to the
requirements of this section, a written or oral request to inspect or obtain
copies of public records that is submitted to any department or fo any body
shall be satisfied no later than five business days unless the requestor is
advised in writing within one business day that additional time is needed to
determine whether:

1. The request seeks disclosable public records or information;

2. The requested records are in the possession of the department
processing the request; _

3. The requested records are stored in a location outside of the
department;

4. The requested records likely comprise a voluminous amount of
separate and distinct writings;

5. Reasonably involves another department or other local or state
agency that has a substantial subject matter interest in the requested
records and which must be consulted in connection with the request.

B. All determinations made pursuant to subsections (A)(1) through (A)5)
of this section shall be communicated in writing to the requestor within five
business days of the date of the request. In no event shall any disclosable
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records be provided for inspection or copying any later than 10 business
days after the written determination pursuant to subsections (A1) through
(A)(5) of this section is communicated {o the requestor. Additional time shall
not be permitted to delay a routine or readily answerable request. The
written request shall also contain a telephone number, email or facsimile
number whereby the requestor may be contacted. The provisions of
Government Code Section 6253 shall apply to any written request that fails
to state a number by which the requestor may be contacted.

C. The person seeking the information need not state a reason for making
the request or the use to which the information will be put, but shall be
advised that providing such information may help the city assist the person
finding all documents responsive to their request. '

D. Unless the record request will be satisfied within one business day, an
acknowledgement of receipt of the request or notification that additional time
is needed pursuant to subsection (A) of this section shall be sent to the
requestor if an address has been provided. (Ord. 05-06 § 1).

4.12.060 Immediate disclosure request.

A. An immediate disclosure request is a request for (1) public records
which have been previously distributed to the public, such as past meeting
agendas and agenda-related materials, within the past calendar year, or (2)
public records such as statements of economic interests that have, by other
law, a requirement to be disclosed within a specific shortened time frame. All
immediate disclosure requests shall describe the records sought in as
focused and specific language as possible so they can be readily identified
and shall state the words "Immediate Disclosure Request" across the top of
the first page of the request and on any envelope in which the request is
transmitted. _ ‘

B. Notwithstanding any other provision of law and subject to the
requirements of this section, a written or oral request to inspect or obtain
copies of public records pursuant to an immediate disclosure request that is
submitted to any department or o any body shall be satisfied at the earlier of
the time required by other law or no later than two business days unless the
requestor is advised in writing within two business days that additional time
is needed because of the volume of records sought or because the records
do not qualify as subject to the immediate disclosure request procedure.

.C. All determinations made pursuant to subsection (B} of this section shall
be communicated in writing fo the requestor within two business days of the
date of the request. If additional time is needed or if the records do not
qualify for an immediate disclosure request, the request shall be processed
in accordance with BMC 4.12.050. (Ord. 05-06 § 1).

4.12.070 Withholding restrictions.

A. No record shall be withheld from disclosure in its entirety unless all
information contained in it is exempt from disclosure by law.

B. Any redacted, deleted or segregated information shall be keyed by
footnote or other clear reference to the appropriate justification for
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withholding. Such redaction, deletion or segregation shall be done
personally by the attorney or other staff member conducting the exemption
review. (Ord. 05-06 § 1).

4.12.080 Justification for withholding.

Any withholding of information shali be justified, in writing, as follows:

A. A withholding under a permissive exemption in the California Public
Records Act or this title shall cite the legal authority and, where the
exemption is based on the public interest in favor of not disclosing, explain in
practical terms how the public interest would be harmed by disclosure.

B. A withholding on the basis that disclosure is prohibited by law shall cite
the applicable legal authority.

C. A withholding on the basis that disclosure would incur civil or criminal
liability shall cite any statutory or case law supporting that position.

D. The final decision for withholding information shall be made by the city
council. The matter shall be scheduled for action at the next regularly
scheduled city council meeting unless such meeting is more than 30 days
from the date of the request for action by the council. In the event that the
next regular meeting is more than 30 days away, a special meeting shall be
called. If the council decides records should be disclosed, the records shall
be disclosed not later than 5:00 p.m. of the next business day following the
council meeting unless the council specifies some other time. Each council
member’s vote and.general reason shall be given and recorded in public.
Detailed reasons need not be provided when such disclosure would
compromise privacy or confidential matters or would subject the city to
fitigation. (Ord. 07-05 § 1; Ord. 05-06 § 1).

4.12.090 Fees for copying.

A. No fee shall be charged for making public records available for
inspection.

B. No fee shall be charged for a single copy of a.current meeting agenda.

C. A fee may be charged for:

1. Single or multiple copies of past meeting agendas or any agenda- -
related materials; '

2. Multiple copies of a current meeting agenda; and

3. Any other publiic record copied in response to a specific request.

D. The city may, rather than making copies itself, contract at market rate
to have a commercial copier produce the duplicates and charge the cost
directly to the requester.

E. All drafts or final environmental impact reports and environmental
impact statements shall be posted either on the city’s web site or on the
consultant’'s web site.

F. In addition to the copies routinely required for city official or staff use,
the city shall require the applicant for a project that is, or will be, of
widespread public interest to pay for up to 20 copies of documents such as
environmental impact reports. These copies will be provided on a first-come,
first-serve basis at no cost to members of the public. The city manager or
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designee shall determine if and how many extra copies will be required on a
case by case basis. . _

G. All fees permitted under this section shall be determined and specified
in the city of Benicia master fee scheduie, as amended. When the cost of
writing a receipt and collecting the fees required under this section would
exceed the cost of the copies, the copying fee shall be waived. The master
fee schedule shall note the maximum amount that may be waived.

H. Nothing in this section shall be interpreted as intending to preempt any
fee set by or in compliance with state law. (Ord. 06-11 § 5; Ord. 05-06 § 1).

4.12.100 Web site information.

Each department shall make an effort to ensure its portion of the city's
web site is kept current. Each department shall also post public documents
that are of interest to a wide number of the public. (Ord. 05-06 § 1).

4.12.110 Requests made by email.

To ensure that email requests are received, records requests made by
email shall not be effective until acknowledged by a return email of the city.
iImmediately upon receipt of an email request for records, the employee shall
promptly acknowledge the request by a return email. Depariments may
establish a designated staff member or designated email address fo receive
email records requests. (Ord. 05-06 § 1).

4.12.120 Policy regarding purchase and use of computer systems.

A. It is the policy of the city to utilize computer technology in order to
reduce the cost of public records management, including the costs of
collecting, maintaining, and disclosing records subject to disclosure to
members of the public under this chapter. To the extent that it is
technologically and economically feasible, departments that use computer
systems to collect and store public records shall select these systems to
ensure convenient, efficient, and economical public access to records.

B. Departments purchasing new computer systems shall attempt {o reach
the following goals as a means to achieve lower costs to the public in
connection with the public disclosure of records:

1. Implementing a computer system in which exempt information is
segregated or filed separately from otherwise disclosable information.
2. Implementing a system that permits paper reproduction of
electronic copies of records.
C. Nothing in this section shall be interpreted to require the city fo use a
system that would prevent it from complying with the security requirements
of the state and federal governments for accessing their records. (Ord. 05-06

§ 1)
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Chapter 4.16
ETHICS
Sections:

4.16.010 Policy.
4.16.020 Responsibilities of public office and employment.
4.16.030 Declaration of open government awareness.
4,16.040 Dedicated service.
4.16.050 Fair and equal treatment.
4.16.080 Use of public property.
4.16.070 Obligations to citizens.
4.16.080 Conflict of interest.
4.16.000 Disclosure of conflict of interest.
4.16.100 Representation before bodies.
4.16.110 Gifts.

4.16.010 Policy. .

The proper operation of city government requires that: (1) public officials
and employees be independent, impartial and responsible to the people; (2)
government decisions and policy be made using the proper channels of
government; and (3) that public office or employment not be used for
personal gain. (Ord. 05-06 § 1).

4.16.020 Responsibilities of public office and employment.

Public officials and employees are bound to uphold and carry out the
Constitution of the United States, the Constitution of the state of California,
and the law and regulations of the city. Public officials and employees shall
observe in their official acts the highest ethical standards and discharge
faithfully the duties of their offices or employment regardless of personal
considerations. Public officials and employees shall recognize that the public
interests must be their primary concern; that they fulfill the public trust
invested in them by their conduct; and that conduct in their official affairs
should be above reproach. (Ord. 05-06 § 1).

4.16.030 Declaration of open government awareness.

All employees who are required to fill out conflict of interests forms
pursuant o the Political Reform Act and the city’s conflict of interest code
and all public officials shall sign an annual statement stating that they have
read the text of this title, Open Government, and have attended or will attend
when next offered a training session on open government, to be held at least
once annually. The statements shall be maintained by the city clerk’s office
and shall be available as a public record. Annual training shall be provided
by the city attorney’s office with the assistance of the open government
commission. (Ord. 05-06 § 1).
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4.16.040 Dedicated service.

Public officials and employees shall not exceed their authority or breach
the law or ask others fo do so. Public officials and employees shall work in
full cooperation with other public officials and employees unless prohibited
from doing so by laws or regulations including, but not limited to, attorney-
client privilege, privacy or confidentiality laws. (Ord. 05-06 § 1).

4.16.050 Fair and equal treatment. _
Except in the case of moving an agenda item up on a particular agenda,
preferential consideration of the request or petition of an individual person,
group, business or entity shall not be given. No person, group, business or
entity shall receive special advantages beyond that which are available to
_any other person, group, business or entity. (Ord. 05-06 §1).

4.16.060 Use of public property.

No public official or employee shall request or permit the use of city-owned
vehicles, equipment, materials, or property for personal convenience or
profit, except when such property is available to the public generally or when
such use is incidental as provided by city policy including city manager
administrative instructions. No public official or employee shall use the time
of any city employee, while said employee is on duty, for personal

~ convenience or profit. (Ord. 05-06 § 1). - ‘

4.16.070 Obligations to citizens. ,

No public official or employee shall use their official position to grant, or
assist in granting, any special (whether negative or positive) consideration,
treatment, or advantage to any citizen beyond that which is available to
every other citizen in the same circumstances. (Ord. 05-06 §1).

4.16.080 Conflict of interest. :

A. Incorporation of the California Political Reform Act. No public official or
employee shall make, participate in making, or in any way use or attempt 1o
use his or her official position to influence a governmental decision in which
the public official or employee knows or has reason to know he or she has-a
disqualifying conflict of interest within the meaning of California Government
Code Section 87100 et seq., and any subsequent amendments to those
sections. Members of advisory bodies not subject to the Political Reform Act
may make, participate in making, or in any way use or aitempt to use their
official positions o influence decisions on matters within the purview of their
body. in the interest of open government, members of all bodies are
encouraged fo disclose economic interests that are not conflicts under the.
Political Reform Act..

'B. Incorporation of Government Code Section 1090 Et Seq. No public
official or employee shall make a contract in which he or she has a financial
interest within the meaning of California Government Code Section 1090 et
seq. and any subsequent amendments to those sections.
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C. Future Employment. No public official or employee shall make,
participate in making, or in any way use or attempt io use his or her official
position to influence a decision of the city, affecting a person or entity with
whom the public official or employee is discussing or negotiating an
agreement concerning said public official or employee’s future employment.
This prohibition shall be for a period of one year from the beginning of the
discussion or negotiation or completion of the negotiation on future
employment. _ ‘

D. Incompatible Activity or Employment. Public officials and employees
shall not engage in any employment, activity or enterprise which is
inconsistent, incompatible or in conflict with their assigned duties as a public
official or employee. (Ord. 07-06 § 1; Ord. 05-06 § 1).

4.16.090 Disclosure of conflict of interest.

A. Public officials and employees shall disclose on the public record any
personal, professional or business relationships with any individual who is
the subject of or has an ownership or financial interest in the subject of a
governmental decision being made by the official or employee where, asa
result of the relationship, the ability of the official or employee fo act for the
benefit of the public could reasonably be questioned. For the purposes of
this section, the minutes of a public meeting at which the governmental
decision is being made, or if the governmental decision is not being made in
a public meeting, a memorandum kept on file at the offices of the city official
or the employee’s department, shall constitute the public record.

B. Penalties. A court may void any governmental decision made by a
public official or employee who fails to disclose a relationship as required by
subsection (A) of this section if the court determines that the failure to
disclose was willful. :

C. Regulations. The open government commission may recommend
regulations for adoption by the city council setting forth the types of personal,
professional and business relationships that must be disclosed pursuant to
this section. (Ord. 05-06 § 1).

4.16.100 Representation before bodies.

No public official on a decision making body shall represent a client, a
person or group before the board, commission, committee or the city council
on which the public official presently sits. (Ord. 05-06 § 1).

4.16.110 Gifts. '

In addition to the gift limits imposed by California Government Code
Section 89503 and any subsequent amendments to that section, no official
or employee of the city shall accept any gift, reward, service or gratuity of
any kind in excess of the amount set forth pursuant fo the Political Reform
Act per single source as defined by the Political Reform Act regulations in a
calendar year by reason of their employment or office. The provisions of
Government Code Section 89503 and the related regulations shall be used
to interpret the provisions of this section. (Ord. 06-11 § 6; Ord. 05-06 § 1).
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Chapter 4.20
OPEN GOVERNMENT COMMISSION
Sections: ' _
4.20.010 Open government commission.
4.20.020 Administrative review and appeal process.
4.20.030 Responsibility for administration.
4.20.040 Enforcement of ethics chapter.

4.20.010 Open government commission.

A. Duties. In the implementation of this titie, the commission shall:

1. Advise the city council and provide information to other city
departments and bodies on appropriate ways in which to implement this title
with a priority on simple, standard procedures. .

2. Assist in citywide training for implementing the title.

3. Develop and maintain an administrative process for review and
enforcement of this title.

4. Propose amendments to the city council of this title as needed.

5. Report to the city council on any practical or policy problems
encountered in the administration of this fitle.

B. The commission shall consist of five members of the public. All
commission members shall have a demonstrated interest in open and ethical
government through such activities as, but not limited to, attendance at
meetings of government bodies, requests for documents from government
agencies, disseminating information about government to others, and
familiarity with the Brown Act and/or Public Records Act. All members shall
be without known conflicts of interest and shall be residents of the city to the
extent possible. The first appointment shall be for one year. The second
appointment shall be for two years. The third appointment shall be for three
years. All subsequent appointments shall be for four years. A commissioner
may serve two full four-year terms on the commission. .

C. The commission will meet as needed, but at least quarterly, uniess
otherwise directed by the city council.

D. The commission shall provide an annual report on implementation and

~ compliance with this title. (Ord. 05-06 § 1).

4.20.020 Administrative review and appeal process.

A. An administrative review and appeal process is hereby established to
review whether a meeting was held in violation of this title or records were
withheld in violation of this title. No such administrative review process:shall
preclude, delay or in any way limit a person’s remedies under the Brown Act
or Public Records Act. Further, such administrative review process shall not
be used against employees except the city manager and city attorney since
other employees are subject to discipline at the discretion of their supervisor.

B. Such review process shall include an:

1. Appeal to the city manager who shall make a decision within seven
days of the appeal. (This step shall not apply in cases involving the city
manager or members of the city council.)
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2. Appeal of the city manager’s decision to either the commission or a
three-member panel of city attorneys, at the option of the person appealing
the decision. The commission or three-member panei of city attorneys, as
the case may be, shall first review the matter to determine if they have
jurisdiction over the matter. If the complaint involves allegations that

" meetings were held in violation of this titie or records were withheld in
violation of this title, then they have jurisdiction to hear the matter and may
hear the matter in accordance with the procedures established by resolution
of the open government commission. The decision on jurisdiction is final
unless judicial review is initiated. .

3. If the commission or a three-member panel of city atiorneys
reviews whether a meeting was in violation of this title or records were
withheld in violation of this titie, their decision may be appealed to the city
council. The decision of the city council is final.

C. Enforcement.

1. Upon the conclusion of the administrative review process, as
implemented pursuant to subsection (B) of this section, any person may
institute proceedings for injunctive relief, declaratory relief, or writ of
mandate in any court of competent jurisdiction to enforce his or her rights
under this title. , :

2. A court may award costs and reasonable attorneys' fees to the
plaintiff in an action brought pursuant to this section where it is found that a
body has violated this title. The costs and fees shall be paid by the body and
shall not become a personal liability of any public official or employee of the
body. ‘

3. If the litigation is judged to be frivolous by the court, the defendant
body may assert its right to be paid reasonable court costs and attorneys’
fees.

D. Mediation. Notwithstanding any other provision of law, any person
whose request to inspect or copy public records has been denied by any
body, agency or department may demand immediate mediation of his or her
request with the Solano County courts mediation service or some mutually
agreed-upon person who agrees fo volunteer his or her time serving as
‘mediator.

E. Cure and Correction.

1. Nothing in this title shall prevent a body from curing or correcting -
an action challenged on grounds that a body violated any material provision
of Chapter 4.08 BMC. A body shall cure and correct an action by placing the
challenged action on a subsequent meeting agenda for separate
determinations of whether to cure and correct the challenged action and, if
so, whether to affirm or supersede the challenged action after first taking any
new public testimony.

2. In the event the commission, upon the conclusion of a formal
hearing conducted pursuant to its administrative review process, determines
that a body violated any material provision of this title, the body shall
agendize for the challenged action to correct and cure the violation. Any
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. violation shall have no effect on those actions described in Government
. Code Section 54960.1(d)(1) — (4), inclusive.

F. Reports or Recommendations from Meetings Alleged to Have Been
Held in Violation of This Title. If the sole purpese or nature of an action that
is challenged for violation of this title is to make or convey an advisory report
or recommendation to another body, such body shall not be precluded from
hearing or taking action on the item if it is within the authority or jurisdiction
for said body fo hear or take action on the item in the absence of such report
or recommendation. .

G. Penalties. The penalty for violation of this title by an elected or
appointed official shall be commensurate with the violation and may include
penalties, such as censure, including findings of fact and a determination,
which shall be given to media selected by the commission.

H. Limitation of Actions. No person may file a complaint with the
commission alleging violation of the notice provisions of BMC 4.08.050 if he
or she attended the meeting or had actual notice of the item of business at -
least 72 hours prior to the meeting at which the action was taken. (Ord. 07-
08 § 1; Ord. 05-06 § 1). . :

4.20.030 Responsibility for administration.

A. The city manager shall administer and coordinate the implementation of
the provisions of this title for all bodies, agencies and departments under his
or her authority, responsibility or control,

B. The city attorney shall staff, or provide staff for, the commission fo
permit the commission to fulfill the functions and duties set forth herein. The
city attorney shall provide the commission with legal assistance, to the
extent such assistance does not constitute a conflict.

C. The city clerk in the case of the city council and the assigned
department in the case of other bodies shall be responsible for timely
posting all agendas and shall make available for immediate public inspection
and copying all agendas and agenda-related material filed with it.

D. The city clerk or designee shall act as information request facilitator to
assist members of the public with acquiring the information they seek. If it
will take longer than 48 hours (excluding Saturdays, Sundays, and holidays)
to obtain the information requested by a member of the public then the city
clerk will provide a written concise explanation of how and when the
information will be made available. {Ord. 05-06 § 1).

- 4.20.040 Enforcement of ethics chapter.

The city council, and not the open government commission, shall be the
enforcement body for alleged violations of Chapter 4.16 BMC. This process
shall not be used against employees except the city manager and city
attorney since other employees are subject to discipline at the discretion of
their supervisor. In the event of an allegation of a violation of the ethics
provisions of this title, the matter shall first be referred to the city attorney for
a determination as to whether there is a substantial likelihood that an ethics
violation occurred. if substantial cause exists, the city council shall use the
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administrative process set forth above to resolve the matter except the
option of referral to the commission in BMC 4.20.020(A)2) shall be omitted.
In the case of an allegation of an ethics violation committed by an elected
official, the process shail proceed directly to the city council for a
determination. (Ord. 05-06 § 1).
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2007 BROWN ACT



OPEN MEETING LAWS

(Proposition 59 and the Brown Act)

Proposition 59
California Constitution, Article I § 3

§ 3. Assembly, petition, open meetings

(a) The people have the right to instruct their representatives, petition govemmen‘s for redress
of grievances, and assemble freely to consult for the common good.

(b) (1) The people have the right of access to information concerning the conduct of the
people's business, and, therefore, the meetings of public bodies and the writings of public
officials and agencies shall be open to public scrutiny.

(2) A statute, court rule, or other authority, including those in effect on the effective date of this
subdivision, shall be broadly construed if it furthers the people's right of access, and narrowly
construed if it limits the right of access. A statute, court rule, or other authority adopted after the
effective date of this subdivision that limits the right of access shall be adopted with findings
demonstrating the interest protected by the limitation and the need for protecting that interest.

(3) Nothing in this subdivision supersedes or modifies the right of privacy guaranteed by
Section 1 or affects the construction of any statute, court rule, or other authority to the extent that
it protects that right to privacy, including any statutory procedures governing discovery or
disclosure of information concerning the official performance or professional qualifications of a
peace officer.

(4) Nothing in this subdivision supersedes or modifies any provision of this Constitution,
including the guarantees that a person may not be deprived of life, liberty, or property without
due process of law, or denied equal protection of the laws, as provided in Section 7.

(5) This subdivision does not repeal or nullify, expressly or by implication, any constitutional
or statutory exception to the right of access to public records or meetings of public bodies that is
in effect on the effective date of this subdivision, including, but not limited to, any statute
protecting the confidentiality of law enforcement and prosecution records.

(6) Nothing in this subdivision repeals, nullifies, supersedes, or modifies protections for the
confidentiality of proceedings and records of the Legislature, the Members of the Legislature,
and its employees, committees, and caucuses provided by Section 7 of Article IV, state law, or
legislative rules adopted in furtherance of those provisions; nor does it affect the scope of
permitted discovery in judicial or administrative proceedings regarding deliberations of the
Legislature, the Members of the Legislature, and its employees, committees, and caucuses.

Benicia City Attorney’s Office February, 2007
From Lexis.com
Page 1 of 37



2007 Brown Act _
(California Government Code)

§ 54950, Declaration of public POHCY. .o 3
§ 54950.5.  Tile OF BCt..ciiiiiiriiris et s 3
§ 54951, "LOCAl AZEICY 1itiiiiiiins e e s 4
§ 54951.1. [Section repealed 1994.]............ rtereresreesreeeusteaeibesreeteererate s e e e reesnae s e as e n b S e b 4
§ 54951.7. {Section repealed 1994.] ..o 4
§ 54952, "Legislative DOAY" .o 4
§ 54952.1. Conduct and treatment of €1eCtee.....ovvieeeniiiei 5
§ 54952.2. Multimember body with delegated authority as "legislative body".....cc.ccooeeveees 5
§ 54952.3. [Section repealed 1994.] ..o 6
§ 54952.5. [Section repealed 1994.] .o s 6
§ 54952.6. "Action tAKEN" ..ot 6
§ 54952.7. Copy Of ChapLer.. .o s 6
§ 54953. Requirement that meetings be open and public; Teleconferencing; Teleconference
meetings by health authOrIEy ..o 6
"§ 54953.1. Grand JUry tESHMONY ...vveereererresemermssieessir et astas bt s anen 8
§ 54953.2. Meetings to conform to Americans With Disabilities ACt.......cooooveiinniin 8
§ 54953.3. Registration of attendance......c.cocovevvevennns bt errertehe et r e ne e e s et s aneer s sre e h et es 8
§ 54953.5. Recording ProCeeainZs.....coumrrercriemiasrmrinimsiissssssesississsssssssisssesssssssassssssssees 8
§ 54953.6. Restrictions on broadcasts of proceedings. ... 9
§ 54953.7. Access to meetings beyond minimal standards ... 9
§ 54954. Rules for conduct of business; Time and place of meetings.......cocovevviviiininnecnnn 9
§ 54954.1. Request for notice; Renewal; Annual FEe ..o 10
§ 54954.2. Posting of agenda; Actions not on agenda......oceeeeeinin 11
§ 54954.3. Public testimony at regular MEStNGS oo e 12
§ 54954.4, Legislative findings and declarations relating to reimbursements; Legislative
intent; REVIEW OF CIAIIIS 1.viuieiiirieeiereereses s nas st en s e es s g0 eb b e e ——— 12
§ 54954.5. (Operative date contingent) Description of closed session Items ..o 13
§ 54954.6. Public meeting on general tax or assessment; NOTICE .uovvverrerreeereniiinirniiee: 16
§ 54955. Adjournment Of MEEHNES ....coiiiniiimiriiier et 19
§ 54955.1. Continuance of REATINE .....ovvververmeverervirerneimmser e b ens e 20
§ 54956. Special meetings; NOICE.....ovciiiiiniiii i 20
§ 54956.5. Emergency meetings; NOLCE ..o 20
§ 5A956.6. FEES .ovvirvrereerenirirensreresenessnssacstiss s ss e b et e b b b e 21
§ 54956.7. Closed sessions regarding application from person with criminal record ............ 21
§ 54956.75. Closed session for response to final draft audit report.......cooieinins. 22
§ 54956.8. Closed sessions regarding real property negotiations .c.uieveereveineerersnersresseneeens 22
§ 54956.81. Closed sessions regarding purchase or sale of pension fund investments.......... 22
§ 54956.86. Closed session for health plan member ... 23
§ 54956.87. Disclosure of records and information; Meetings in closed session...........o.o..... 23
§ 54956.9. Closed sessions concerning pending litigation; Lawyer-client privilege ............. 24
§ 54956.95. Closed sessions regarding Hability. ... 26
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§ 54956.96. Disclosure of specified information in closed session of joint powers agency;
Authorization of designated alternate to attend closed session; Closed session of legislative

body of local agency member ..., O T ST TP UOVORTUPIRTRR, 26
§ 54957. Closed session regarding public security, facilities, employees, national security,

EXANINAEION OF WILIESES 1nvievveiisretieseeressteeesseresstsasesesesaseats b saesreesbasb s anana s bebbesssssae s sonsn s bbb annins 27
§ 54957.1. Public report of action taken in closed session; Form; Availability; Actions for

TIJUTY 10 IIEETESES . vevrseeeererercsiatsissssssebs st b e sa et s bbb R S ARt 28
§ 54957.2. Minute book for cloSed SESSIONS w.wwereuirrrcreciiisi 30
§ 54957.5. Agendas and other writings as public TECOTAS ....vvvvrvoiiiiiiiiiieine s 30
§ 54957.6. Closed sessions regarding employee Matlers ... 31
§ 54957.7. Disclosure of items to be discussed at closed SESSI0N......ccvviiiriisiisinnissienns 31
§ 54957.8. Closed sessions of multijurisdictional drug law enforcement agencies................ 32

§ 54957.9. Authorization to clear room where meeting willfully interrupted; Readmission . 32
§ 54957.10. Closed sessions regarding application for early withdrawal of deferred

compensation plan FandS. ... 32
§ 54958, Application Of CRAPLET......cmmmnimiersr e 33
§ 54959. Criminal penalty for violation of Chapler.......coovvriiii e 33
§ 54960. Proceeding to prevent violation of chapter; Recording closed sessions; Procedure
FOT QISCOVETY OF BAPES vvevveveeiraiiietitiris s b e bbb st 33
§ 54960.1. Proceeding to determine validity of action; Demand for cotrection.....c..ocevennnss 34
§ 54960.5. Costs and AOrNEY FEES .vvriiiiiieerrr e 36
§ 54961. Meeting place with discriminatory admission policies; Identification of victim of
$EXUAL OF ChIIA @DUSE ..vvvverie e rececreseess s sasese st sabess e rear e ensens st a s 36
§ 54962. Prohibition against closed sessions except as expressly authorized ........ocoevnnne. 36
§ 54963. Disclosure of confidential information acquired in closed session prohibited;
Disciplinary action fOr VIOIAHON ......ciiirurrmismsrss s s 36

§ 54950. Declaration of public policy

In enacting this chapter, the Legislature finds and declares that the public commissions, boards
and councils and the other public agencies in this State exist to aid in the conduct of the people's
business. It is the intent of the law that their actions be taken openly and that their deliberations
be conducted openly.

The people of this State do not yield their sovereignty to the agencies which serve them. The
people, in delegating authority, do not give their public servants the right to decide what is good
for the people to know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments they have created.

§ 54950.5. Title of act
This chapter shall be known as the Ralph M. Brown Act.
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§ 54951. "Local agency”

As used in this chapter, "local agency” means a county, city, whether general law or chartered,
city and county, town, school district, municipal corporation, district, political subdivision, or
any board, commission or agency thereof, or other local public agency.

§ 54951.1. [Section repealed 1994.]
§ 54951.7. [Section repealed 1994.]
§ 54952. “Legislative body"

As used in this chapter, "legislative body" means:

(2) The governing body of a local agency or any other local body created by state or federal
statute.

(b) A commission, committee, board, or other body of a local agency, whether permanent or
temporary, decisionmaking or advisory, created by charter, ordinance, resolution, or formal
action of a legislative body. However, advisory committees, composed solely of the members of
the legislative body that are less than a quorum of the legislative body are not legislative bodies,
except that standing committees of a legislative body, irrespective of their composition, which
have a continuing subject matter jurisdiction, or a meeting schedule fixed by charter, ordinance,
resolution, or formal action of a legislative body are legislative bodies for purposes of this
chapter.

(¢)(1) A board, commission, committee, or other multimember body that governs a private
corporation, limited liability company, or other entity that either:

(A) Is created by the elected legislative body in order to exercise authority that may lawfully be
delegated by the elected governing body to a private corporation, limited liability company, or
other entity.

(B) Receives funds from a local agency and the membership of whose governing body includes
a member of the legislative body of the local agency appointed to that governing body as a full
voting member by the legislative body of the local agency.

(2) Notwithstanding subparagraph (B) of paragraph (1), no board, commission, committee, or
other multimember body that governs a private corporation, limited lability company, or other
entity that receives funds from a local agency and, as of February 9, 1996, has a member of the
legislative body of the local agency as a full voting member of the governing body of that private
corporation, limited liability company, or other entity shall be relieved from the public meeting
requirements of this chapter by virtue of a change in status of the full voting member to a
nonvoting member.

(d) The lessee of any hospital the whole or part of which is first leased pursuant to subdivision
(p) of Section 32121 of the Health and Safety Code after January 1, 1994, where the lessee

Benicia City Attorney’s Office - February, 2007
From Lexis.com
Page 4 of 37



exercises any material authority of a legislative body of a local agency delegated to it by that
legislative body whether the lessee is organized and operated by the local agency or by a
delegated authority.

§ 54952.1. Conduct and treatment of electee

Any person elected to serve as a member of a legislative body who has not yet assumed the
duties of office shall conform his or her conduct to the requirements of this chapter and shall be
treated for purposes of enforcement of this chapter as if he or she has already assumed office.

§ 54952.2. Multimember body with delegated authority as "legislative
body”

(a) As used in this chapter, "meeting" includes any congregation of a majority of the members
of a legislative body at the same time and place to hear, discuss, or deliberate upon any item that
is within the subject matter jurisdiction of the legislative body or the local agency to which it
pertains.

(b) Except as authorized pursuant to Section 54953, any use of direct communication, personal
intermediaries, or technological devices that is employed by a majority of the members of the
legislative body to develop a collective concurrence as to action to be taken on an item by the
members of the legislative body 1s prohibited.

(c) Nothing in this section shall impose the requirements of this chapter upon any of the
following:

(1) Individual contacts or conversations between a member of a legislative body and any other
person.

(2) The attendance of a majority of the members of a legislative body at a conference or similar
gathering open to the public that involves a discussion of issues of general interest to the public
or to public agencies of the type represented by the legislative body, provided that a majority of
the members do not discuss amiong themselves, other than as part of the scheduled program,
business of a specified nature that is within the subject matter jurisdiction of the local agency.
Nothing in this paragraph is intended to allow members of the public free admission to a
conference or similar gathering at which the organizers have required other participants or
registrants to pay fees or charges as a condition of attendance.

(3) The attendance of a majority of the members of a legislative body at an open and publicized
meeting organized to address a topic of local community concern by a person or organization
other than the local agency, provided that a majority of the members do not discuss among
themselves, other than as part of the scheduled program, business of a specific nature that is
within the subject matter jurisdiction of the legislative body of the local agency.

(4) The attendance of a majority of the members of a legislative body at an open and noticed
meeting of another body of the local agency, or at an open and noticed meeting of a legislative
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body of another local agency, provided that a majority of the members do not discuss among
themselves, other than as part of the scheduled meeting, business of a specific nature that is
within the subject matter jurisdiction of the legislative body of the local agency.

(5) The attendance of a majority of the members of a legislative body at a purely social or
ceremontal occasion, provided that a majority of the members do not discuss among themselves
business of a specific nature that is within the subject matter jurisdiction of the legislative body
of the local agency.

(6) The attendance of a majority of the members of a legislative body at an open and noticed
meeting of a standing committee of that body, provided that the members of the legislative body
who are not members of the standing committee attend only as observers.

§ 54952.3. [Section repealed 1994.]
§ 54952.5. [Section repealed 1994.]

§ 54952.6. "Action taken"

As used in this chapter, "action taken" means a collective decision made by a majority of the
members of a legislative body, a collective commitment or promise by a majority of the
members of a legislative body to make a positive or a negative decision, or an actual vote by a
majority of the members of a legislative body when sitting as a body or entity, upon a motion,
proposal, resolution, order or ordinance.

§ 54952.7. Copy of chapter

A legislative body of a local agency may require that a copy of this chapter be given to each
member of the legislative body and any person elected to serve as a member of the legislative
body who has not assumed the duties of office. An elected legislative body of a local agency may
require that a copy of this chapter be given to each member of each legislative body all or a
majority of whose members are appointed by or under the authority of the elected legislative
body. '

§ 54953. Requirement that meetings be open and public;
Teleconferencing; Teleconference meetings by health authority

(a) All meetings of the legislative body of a local agency shall be open and public, and all
persons shall be permitted to attend any meeting of the legislative body of a local agency, except
as otherwise provided in this chapter.

(b)(1) Notwithstanding any other provision of law, the legislative body of a local agency may
use teleconferencing for the benefit of the public and the legislative body of a local agency in
connection with any meeting or proceeding authorized by law. The teleconferenced meeting or
proceeding shall comply with all requirements of this chapter and all otherwise applicable
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provisions of law relating to a specific type of meeting or proceeding.

(2) Teleconferencing, as authorized by this section, may be used for all purposes in connection
with any meeting within the subject matter jurisdiction of the legislative body. All votes taken
during a teleconferenced meeting shall be by rolleall.

(3) If the legislative body of a local agency elects to use teleconferencing, it shall post agendas
at all teleconference locations and conduct teleconference meetings in a manner that protects the
statutory and constitutional rights of the parties or the public appearing before the legislative
body of a local agency. Each teleconference location shall be identified in the notice and agenda
of the meeting or proceeding, and each teleconference location shall be accessible to the public.
During the teleconference, at least a quorum of the members of the legislative body shall
participate from locations within the boundaries of the territory over which the local agency
exercises jurisdiction, except as provided in subdivision (d). The agenda shall provide an
apportunity for members of the public to address the legislative body directly pursuant to Section
54954.3 at each teleconference location.

{4) For the purposes of this section, "teleconference” means a meeting of a legislative body, the
members of which are in different locations, connected by electronic means, through either audio
or video, or both. Nothing in this section shall prohibit a local agency from providing the public
with additional teleconference locations.

(c) No legislative body shall take action by secret ballot, whether preliminary or final.

(d) (Effective until January 1, 2009) (1) Notwithstanding the provisions relating to a quorum in
paragraph (3) of subdivision (b), when a health authority conducts a teleconference meeting,
members who are outside the jurisdiction of the authority may be counted toward the
establishment of a quorum when participating in the teleconference if at least 50 percent of the
number of members that would establish a quorum are present within the boundaries of the
territory over which the authority exercises jurisdiction, and the health authority provides a
teleconference number, and associated access codes, if any, that allows any person fo call in to
participate in the meeting and that number and access codes are identified in the notice and
dgenda of the meeting.

(2) Nothing in this subdivision shall be construed as discouraging health authority members
from regularly meeting at a common physical site within the jurisdiction of the authority or from
using teleconference locations within or near the jurisdiction of the authority. A teleconference
meeting for which a quorum is established pursuant to this subdivision shall be subject to all
other requirements of this section.

(3) For purposes of this subdivision, a health authority means any entity created pursuant to
Sections 14018.7, 14087.31, 14087.35, 14087.36, 14087.38, and 14087,9605 of the Welfare and
Institutions Code, any joint powers authority created pursuant to Article 1 (commencing with
Section 6500) of Chapter 5 of Division 7 for the purpose of contracting pursuant to Section
14087.3 of the Welfare and Institutions Code, and any advisory committee to a county sponsored
health plan licensed pursuant to Chapter 2.2 (commencing with Section 1340) of Division 2 of
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the Health and Safety Code if the advisory committee has 12 or more members.

(4) This subdivision shall remain in effect only until January 1, 2009.

§ 54953.1. Grand jury testimony

The provisions of this chapter shall not be construed to prohibit the members of the legislative
body of a local agency from giving testimony in private before a grand jury, either as individuals
or as a body.

§ 54953.2. Meetings to conform to Americans With Disabilities Act

All meetings of a legislative body of a local agency that are open and public shall meet the
protections and prohibitions contained in Section 202 of the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation
thereof.

§ 54953.3. Registration of attendance

A member of the public shall not be required, as a condition to attendance at a meeting of a
legislative body of a local agency, to register his or her name, to provide other information, to
complete a questionnaire, or otherwise to fulfill any condition precedent to his or her attendance.

If an attendance list, register, questionnaire, or other similar document is posted at or near the
entrance to the room where the meeting is to be held, or is circulated to the persons present
during the meeting, it shall state clearly that the signing, registering, or completion of the
document is voluntary, and that all persons may attend the meeting regardless of whether a
person signs, registers, or completes the document.

§ 54953.5. Recording proceedings

(a) Any person attending an open and public meeting of a legislative body of a local agency
shall have the right to record the proceedings with an audio or video tape recorder or a still or
motion picture camera in the absence of a reasonable finding by the legislative body of the local
agency that the recording cannot continue without noise, illumination, or obstruction of view that
constitutes, or would constitute, a persistent disruption of the proceedings.

(b) Any tape or film record of an open and public meeting made for whatever purpose by or at
the direction of the local agency shall be subject to inspection pursuant to the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1), but,
notwithstanding Section 34090, may be erased or destroyed 30 days after the taping or recording.
Any inspection of a video or tape recording shall be provided without charge on a video or tape
player made available by the local agency.
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§ 54953.6. Restrictions on broadcasts of proceedings

No legislative body of a local agency shall prohibit or otherwise restrict the broadcast of its
open and public meetings in the absence of a reasonable finding that the broadcast cannot be
accomplished without noise, illumination, or obstruction of view that would constitute a
persistent disruption of the proceedings.

§ 54953.7. Access to meetings beyond minimal standards

Notwithstanding any other provision of law, legislative bodies of local agencies may impose
requirements upon themselves which allow greater access to their meetings than prescribed by
the minimal standards set forth in this chapter. In addition thereto, an elected legislative body of
a local agency may impose such requirements on those appointed legislative bodies of the local
agency of which all or a majority of the members are appointed by or under the authority of the
elected legislative body.

§ 54954. Rules for conduct of business; Time and place of meetings

(a) Bach legislative body of a local agency, except for advisory committees or standing
committees, shall provide, by ordinance, resolution, bylaws, or by whatever other rule is required
for the conduct of business by that body, the time and place for holding regular meetings.
Meetings of advisory committees or standing committees, for which an agenda is posted at least
72 hours in advance of the meeting pursuant to subdivision (a) of Section 54954.2, shall be
considered for purposes of this chapter as regular meetings of the legislative body.

(b) Regular and special meetings of the legislative body shall be held within the boundaries of
the territory over which the local agency exercises jurisdiction, except to do any of the following:

(1) Comply with state or federal law or court order, or attend a judicial or administrative
proceeding to which the local agency is a party.

(2) Inspect real or personal property which cannot be conveniently brought within the
boundaries of the territory over which the local agency exercises jurisdiction provided that the
topic of the meeting is limited to items directly related to the real or personal property.

(3) Participate in meetings or discussions of multiagency significance that are outside the
boundaries of a local agency's jurisdiction. However, any meeting or discussion held pursuant to
this subdivision shall take place within the jurisdiction of one of the participating local agencies
and be noticed by all participating agencies as provided for in this chapter.

(4) Meet in the closest meeting facility if the local agency has no meeting facility within the
boundaries of the territory over which the local agency exercises jurisdiction, or at the principal
office of the local agency if that office is located outside the territory over which the agency
exercises jurisdiction.

(5) Meet outside their immediate jurisdiction with elected or appointed officials of the United
States or the State of California when a local meeting would be impractical, solely to discuss a
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legislative or regulatory issue affecting the local agency and over which the federal or state
officials have jurisdiction.

(6) Meet outside their immediate jurisdiction if the meeting takes place in or nearby a facility
owned by the agency, provided that the topic of the meeting is limited to items directly related to
the facility.

(7) Visit the office of the local agency's legal counsel for a closed session on pending litigation
held pursuant to Section 54956.9, when to do so would reduce legal fees or costs.

(c) Meetings of the governing board of a school district shall be held within the district, except
under the circumstances enumerated in subdivision (b), or to do any of the following:

(1) Attend a conference on nonadversarial collective bargaining techniques.

(2) Interview members of the public residing in another district with reference to the trustees’
potential employment of an applicant for the position of the superintendent of the district.

(3) Interview a potential employee from another district.

(d) Meetings of a joint powers authority shall occur within the territory of at least one of its
member agencies, or as provided in subdivision (b). However, a joint powers authority which
has members throughout the state may meet at any facility in the state which complies with the
requirements of Section 54961.

(€) If, by reason of fire, flood, earthquake, or other emergency, it shall be unsafe to meet in the
place designated, the meetings shall be held for the duration of the emergency at the place
designated by the presiding officer of the legislative body or his or her designee in a notice to the
local media that have requested notice pursuant to Section 54956, by the most rapid means of
communication available at the time.

"§ 54954.1. Request for notice; Renewal; Annual Fee

Any person may request that a copy of the agenda, or a copy of all the documents constituting
the agenda packet, of any meeting of a legislative body be mailed to that person. If requested, the
agenda and documents in the agenda packet shall be made available in appropriate alternative
formats to persons with a disability, as required by Section 202 of the Americans with
Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in
implementation thereof. Upon receipt of the written request, the legislative body or its designee
shall cause the requested materials to be mailed at the time the agenda is posted pursuant to
Section 54954.2 and 54956 or upon distribution to all, or a majority of all, of the members of a
legislative body, whichever occurs first. Any request for mailed copies of agendas or agenda
packets shall be valid for the calendar year in which it is filed, and must be renewed following
January 1 of each year. The legislative body may establish a fee for mailing the agenda or
agenda packet, which fee shall not exceed the cost of providing the service. Failure of the
requesting person to receive the agenda or agenda packet pursuant to this section shall not
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constitute grounds for invalidation of the actions of the legislative body taken at the meeting for
which the agenda or agenda packet was not received.

§ 54954.2. Posting of agenda; Actions not on agenda

(a)(1) At least 72 hours before a regular meeting, the legislative body of the local agency, or its
designee, shall post an agenda containing a brief general description of each item of business to
be transacted or discussed at the meeting, including items to be discussed in closed session. A
brief general description of an item generally need not exceed 20 words. The agenda shall
specify the time and location of the regular meeting and shall be posted in a location that is freely
accessible to members of the public. If requested, the agenda shall be made available in
appropriate alternative formats to persons with a disability, as required by Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and
regulations adopted in implementation thereof. The agenda shall include information regarding
how, to whom, and when a request for disability related modification or accommodation,
including auxiliary aids or services may be made by a person with a disability who requires a
modification or accommodation in order to participate in the public meeting.

(2) No action or discussion shall be undertaken on any item not appearing on the posted
agenda, except that members of a legislative body or its staff may briefly respond to statements
made or questions posed by persons exercising their public testimony rights under Section
54954.3. In addition, on their own initiative or in response to questions posed by the public, a
member of a legislative body or its staff may ask a question for clarification, make a brief
anmouncement, or make a brief report on his or her own activities. Furthermore, a member of a
legislative body, or the body itself, subject to rules or procedures of the legislative body, may
provide a reference to staff or other resources for factual information, request staff to report back
to the body at a subsequent meeting concerning any matter, or take action to direct staff to place
a matter of business on a future agenda.

(b) Notwithstanding subdivision (a), the legislative body may take action on items of business
not appearing on the posted agenda under any of the conditions stated below. Prior to discussing
any item pursuant to this subdivision, the legislative body shall publicly identify the item.

(1) Upon a determination by a majority vote of the legislative body that an emergency situation
exists, as defined in Section 54956.5. :

(2) Upon a determination by a two-thirds vote of the members of the legislative body present at
the meeting, or, if less than two-thirds of the members are present, a unanimous vote of those
members present, that there is a need to take immediate action and that the need for action came
to the attention of the local agency subsequent to the agenda being posted as specified in
subdivision (a).

(3) The item was posted pursuant to subdivision (a) for a prior meeting of the legislative body
occurring not more than five calendar days prior to the date action is taken on the item, and at the
prior meeting the item was continued to the meeting at which action is being taken.
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(c) This section is necessary to implement and reasonably within the scope of paragraph (1) of
subdivision (b) of Section 3 of Article I of the California Constitution.

§ 54954.3. Public testimony at regular meetings

(a) Every agenda for regular meetings shall provide an opportunity for members of the public
to directly address the legislative body on any item of interest to the public, before or during the
Jegislative body's consideration of the item, that is within the subject matter jurisdiction of the
Jegislative body, provided that no action shall be taken on any item not appearing on the agenda
unless the action is otherwise authorized by subdivision (b) of Section 54954.2. However, the
agenda need not provide an opportunity for members of the public to address the legislative body
on any item that has already been considered by a committee, composed exclusively of members
of the legislative body, at a public meeting wherein all interested members of the public were
afforded the opportunity to address the committee on the item, before or during the committee's
consideration of the item, unless the item has been substantially changed since the committee
heard the item, as determined by the legislative body. Every notice for a special meeting shall
provide an opportunity for members of the public to directly address the legislative body
concerning any item that has been described in the notice for the meeting before or during
consideration of that item.

(b) The legislative body of a local agency may adopt reasonable regulations to ensure that the
intent of subdivision (a) is carried out, including, but not limited to, regulations limiting the total
amount of time allocated for public testimony on particular issues and for each individual
speaker.

(¢) The legislative body of a local agency shall not prohibit public criticism of the policies,
procedures, programs, or services of the agency, or of the acts or omissions of the legislative
body. Nothing in this subdivision shall confer any privilege or protection for expression beyond
that otherwise provided by law.

§ 54954.4. Legislative findings and declarations relating to
reimbursements; Legislative intent; Review of claims

(a) The Legislature hereby finds and declares that Section 12 of Chapter 641 of the Statutes of
1986, authorizing reimbursement to local agencies and school districts for costs mandated by the
state pursuant to that act, shall be interpreted strictly. The intent of the Legislature is to provide
reimbursement for only those costs which are clearly and unequivocally incurred as the direct
and necessary result of compliance with Chapter 641 of the Statutes of 1986.

(b) In this regard, the Legislature directs all state employees and officials involved in reviewing
or authorizing claims for reimbursement, or otherwise participating in the reimbursement
process, to rigorously review each claim and authorize only those claims, or parts thereof, which
represent costs which are clearly and unequivocally incurred as the direct and necessary result of
compliance with Chapter 641 of the Statutes of 1986 and for which complete documentation
exists. For purposes of Section 54954.2, costs eligible for reimbursement shall only include the
actual cost to post a single agenda for any one meeting.
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{¢) The Legislature hereby finds and declares that complete, faithful, and uninterrupted
compliance with the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of Part
1 of Division 2 of Title 5 of the Government Code) is a matter of overriding public importance.
Unless specifically stated, no future Budget Act, or related budget enactments, shall, in any
manner, be interpreted to suspend, eliminate, or otherwise modify the legal obligation and duty
of local agencies to fully comply with Chapter 641 of the Statutes of 1986 in a complete, faithful,
and uninterrupted manner.

§ 54954.5. (Operative date contingent) Description of closed session items

For purposes of describing closed session items pursuant to Section 54954.2, the agenda may
describe closed sessions as provided below. No legislative body or elected official shall be in
violation of Section 54954.2 or 54956 if the closed session items were described in substantial
compliance with this section. Substantial compliance is satisfied by including the information
provided below, irrespective of its format.

(a) With respect to a closed session held pursuant to Section 54956.7:
LICENSE/PERMIT DETERMINATION
Applicant(s): (Specify number of applicants)

(b) With respect to every item of business to be discussed in closed session pursuant to Section
54956.8:

CONFERENCE WITH REAL PROPERTY NEGOTIATORS

Property: (Specify street address, or if no street address, the parcel number or other unique
reference, of the real property under negotiation)

Agency negotiator: (Specify names of negotiators attending the closed session)(If
circumstances necessitate the absence of a specified negotiator, an agent or designee may
participate in place of the absent negotiator so long as the name of the agent or designee is
announced at an open session held prior to the closed session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will concern price, terms of
paymient, or both)

{c) With respect to every item of business to be discussed in closed session pursuant to Section
54956.9:

CONFERENCE WITH LEGAL COUNSEL--EXISTING LITIGATION
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(Subdivision (a) of Section 54956.9)

Name of case: (Specify by reference to claimant's name, names of parties, case or claim
numbers)

or

Case name unspecified: (Specify whether disclosure would jeopardize service of process or
existing settlement negotiations)

CONFERENCE WITH LEGAL COUNSEL--ANTICIPATED LITIGATION

Significant exposure to litigation pursuant to subdivision (b) of Section 54956.9: (Specify
number of potential cases)

(In addition to the information noticed above, the agency may be required to provide additional
information on the agenda or in an oral statement prior to the closed session pursuant to
subparagraphs (B) to (E), inclusive, of paragraph (3) of subdivision (b) of Section 54956.9.)

Tnitiation of litigation pursuant to subdivision (c) of Section 54956.9: (Specify number of
potential cases)

(d) With respect to every item of business to be discussed in closed session pursuant to Section
54956.95:

LIABILITY CLAIMS
- Claimant: (Specify name unless unspecified pursuant to Section 54961)
Agency claimed against: (Specify name)

(e) With respect to every item of business to be discussed in closed session pursuant to Section
54957: '

THREAT TO PUBLIC SERVICES OR FACILITIES

Consultation with: (Specify name of law enforcement agency and title of officer, or name of
applicable agency representative and title)

PUBLIC EMPLOYEE APPOINTMENT

Title: (Specify description of position to be filled)
PUBLIC EMPLOYMENT

Title: (Specify description of position to be filled)
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PUBLIC EMPLOYEE PERFORMANCE EVALUATION

Title: (Specify position title of employee being reviewed)

PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE

(No additional information is required in connection with a closed session to consider
discipline, dismissal, or release of a public employee. Discipline includes potential reduction of

compensation. )

(f) With respect to every item of business to be discussed in closed session pursuant to Section
54957.6:

CONFERENCE WITH LABOR NEGOTIATORS

Agency designated representatives: (Specify names of designated representatives attending the
closed session) (If circumstances necessitate the absence of a specified designated representative,
an agent or designee may participate in place of the absent representative so long as the name of

the agent or designee is announced at an open session held prior to the closed session.)

Employee organization: (Specify name of organization representing employee or employees in
question)

or

Unrepresented employee: (Specify position title of unrepresented employee who is the subject
of the negotiations)

(g) With respect to closed sessions called pursuant to Section 54957.8:
CASE REVIEW/PLANNING

(No additional information is required in connection with a closed session to consider case
review or planning.)

(h) With respect to every item of business to be discussed in closed session pursuant to
Sections 1461, 32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3
of the Government Code:

REPORT INVOLVING TRADE SECRET

Discussion will concern: (Specify whether discussion will concern proposed new service,
program, or facility)

Estimated date of public disclosure: (Specify month and year)
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HEARINGS

Subject matter: (Specify whether testimony/deliberation will concern staff privileges, report of
medical audit committee, or report of quality assurance committee)

(i) With respect to every item of business to be discussed in closed session pursuant to Section
54956.86:

CHARGE OR COMPLAINT INVOLVING INFORMATION PROTECTED BY FEDERAL
LAW

(No additional information is required in connection with a closed session to discuss a charge
or complaint pursuant to Section 54956.86.)

(j) With respect to every item of business to be discussed in closed session pursuant to Section
54956.96:

CONFERENCE INVOLVING A JOINT POWERS AGENCY (Specify by name)
Discussion will concem: (Specify closed session description used by the joint powers agency.)
Name of local agency representative on joint powers agency board: (Specify name)

'(Additional information listing the names of agencies or titles of representatives attending the
closed session as consultants or other representatives.)

(k) With respect to every item of business to be discussed in closed session pursuant to Section
54956.75:

AUDIT BY BUREAU OF STATE AUDITS

§ 54954.6. Public meeting on general tax or assessment; Notice

(a)(1) Before adopting any new or increased general tax or any new or increased assessment,
the legislative body of a local agency shall conduct at least one public meeting at which local
officials shall allow public testimony regarding the proposed new or increased general tax or new
or increased assessment in addition to the noticed public hearing at which the legislative body
proposes to enact or increase the general tax or assessment.

For purposes of this section, the term "new or increased assessment” does not include any of
the following:

(A) A fee that does not exceed the reasonable cost of providing the services, facilities, or
regulatory activity for which the fee is charged.
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(B) A service charge, rate, or charge, unless a special district's principal act requires the service
charge, rate, or charge to conform to the requirements of this section.

(C) An ongoing annual assessment if it is imposed at the same or lower amount as any previous
year.

(D) An assessment that does not excéed an assessment formula or range of assessments
previously specified in the notice given to the public pursuant to subparagraph (G) of paragraph
(2) of subdivision (c) and that was previously adopted by the agency or approved by the voters in
the area where the assessment is imposed.

(E) Standby or immediate availability charges.

(2) The legislative body shall provide at least 45 days' public notice of the public hearing at
which the legislative body proposes to enact or increase the general tax or assessment. The
legislative body shall provide notice for the public meeting at the same time and in the same
document as the notice for the public hearing, but the meeting shall occur prior to the hearing.

(b)(1) The joint notice of both the public meeting and the public hearing required by
subdivision {a) with respect to a proposal for a new or increased general tax shall be
accomplished by placing a display advertisement of at least one-eighth page in a newspaper of
general circulation for three weeks pursuant to Section 6063 and by a first-class mailing to those
interested parties who have filed a written request with the local agency for mailed notice of
public meetings or hearings on new or increased general taxes. The public meeting pursuant to
subdivision (a) shall take place no earlier than 10 days after the first publication of the joint
notice pursuant to this subdivision. The public hearing shall take place no earlier than seven
days after the public meeting pursuant to this subdivision. Notwithstanding paragraph (2) of
subdivision (a), the joint nofice need not include notice of the public meeting after the meeting
has taken place. The public hearing pursuant to subdivision (a) shall take place no earlier than
45 days after the first publication of the joint notice pursuant to this subdivision. Any written
request for mailed notices shall be effective for one year from the date on which it is filed unless
a renewal request is filed. Renewal requests for mailed notices shall be filed on or before April 1
of each year. The legislative body may establish a reasonable annual charge for sending notices
based on the estimated cost of providing the service.

(2) The notice required by paragraph (1) of this subdivision shall include, but not be limnited to,
the following:

(A) The amount or rate of the tax. If the tax is proposed to be increased from any previous
year, the joint notice shall separately state both the existing tax rate and the proposed tax rate
merease.

(B) The activity to be taxed.

(C) The estimated amount of revenue to be raised by the tax annually.
Renicia City Attorney’s Office February, 2007

From Lexis.com
Page 17 of 37



(D) The method and frequency for collecting the tax.

(E) The dates, times, and locations of the public meeting and hearing described in subdivision

(a).

(F) The phone number and address of an individual, office, or organization that nterested
persons may contact to receive additional information about the tax.

(c)(1) The joint notice of both the public meeting and the public hearing required by
subdivision (a) with respect to a proposal for a new or increased assessment on real property
shall be accomplished through a mailing, postage prepaid, in the United States mail and shall be
deemed given when so deposited. The public meeting pursuant to subdivision (a) shall take place
no earlier than 10 days after the joint mailing pursuant to this subdivision. The public hearing
shall take place no earlier than seven days after the public meeting pursuant to this subdivision.
The envelope or the cover of the mailing shall include the name of the local agency and the
return address of the sender. This mailed notice shall be in at least 10-point type and shall be
given to all property owners proposed to be subject to the new or increased assessment bya
mailing by name to those persons whose names and addresses appear on the last equalized
county assessment roll or the State Board of Equalization assessment roll, as the case may be.

(2) The joint notice required by paragraph (1) of this subdivision shall include, but not be
limited to, the following:

(A) The estimated amount of the assessment per parcel. If the assessment is proposed to be
increased from any previous year, the joint notice shall separately state both the amount of the
existing assessment and the proposed assessment increase.

(B) A general description of the purpose or improvements that the assessment will fund.
(C) The address to which property owners may mail a protest against the assessment.

(D) The phone number and address of an individual, office, or organization that interested
persons may contact to receive additional information about the assessment.

(E) A statement that a majority protest will cause the assessment to be abandoned if the
assessment act used to levy the assessment so provides. Notice shall also state the percentage of
protests required to trigger an election, if applicable.

(F) The dates, times, and locations of the public meeting and hearing described in subdivision

(a).

(G) A proposed assessment formula or range as described in subparagraph (D) of paragraph (1)
of subdivision (a) if applicable and that is noticed pursuant to this section.

(3) Notwithstanding paragraph (1), in the case of an assessment that is proposed exclusively for
operation and maintenance expenses imposed throughout the entire local agency, or exclusively
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for operation and maintenance assessments proposed to be levied on 50,000 parcels or more,
notice may be provided pursuant to this subdivision or pursuant to paragraph (1) of subdivision
(b) and shall include the estimated amount of the assessment of various types, amounts, or uses
of property and the information required by subparagraphs (B) to (G), inclusive, of paragraph (2)
of subdivision (c).

(4) Notwithstanding paragraph (1), in the case of an assessment proposed to be levied pursuant
to Part 2 (commencing with Section 22500) of Division 2 of the Streets and Highways Code by a
regional park district, regional park and open-space district, or regional open-space district
formed pursuant to Article 3 (commencing with Section 5500) of Chapter 3 of Division S of, or
pursuant to Division 26 (commencing with Section 35100) of, the Public Resources Code, notice
may be provided pursuant to paragraph (1) of subdivision (b).

(d) The notice requirements imposed by this section shall be construed as additional to, and not
to supersede, existing provisions of law, and shall be applied concurrently with the existing
provisions so as to not delay or prolong the governmental decisionmaking process.

(¢) This section shall not apply to any new or increased general tax or any new or increased
assessment that requires an election of either of the following:

(1) The property owners subject to the assessment.
(2) The voters within the local agency imposing the tax or assessment.

(f) Nothing in this section shall prohibit a local agency from holding 2 consolidated meeting or
hearing at which the legislative body discusses multiple tax or assessment proposals.

(g) The local agency may recover the reasonable costs of public meetings, public hearings, and
notice required by this section from the proceeds of the tax or assessment. The costs recovered
for these purposes, whether recovered pursuant to this subdivision or any other provision of law,
shall not exceed the reasonable costs of the public meetings, public hearings, and notice.

(h) Any new or increased assessment that is subject to the notice and hearing provisions of
Article XIIIC or XIIID of the California Constitution is not subject to the notice and hearing
requirements of this section.

§ 54955. Adjournment of meetings

The legislative body of a local agency may adjourn any regular, adjourned regular, special or
adjoumned special meeting to a time and place specified in the order of adjournment. Less than a
quorum may so adjourn from time to time. If all members are absent from any regular or
adjourned regular meeting the clerk or secretary of the legislative body may declare the meeting
adjourned to a stated time and place and he shall cause a written notice of the adjournment to be
given in the same manner as provided in Section 54956 for special meetings, unless such notice
is waived as provided for special meetings. A copy of the order or notice of adjournment shall be
conspicuously posted on or near the door of the place where the regular, adjourned regular,
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special or adjourned special meeting was held within 24 hours after the time of the adjournment.
When a regular or adjourned regular meeting is adjourned as provided in this section, the
resulting adjourned regular meeting is a regular meeting for all purposes. When an order of
adjournment of any meeting fails to state the hour at which the adjourned meeting is to be held, it
shall be held at the hour specified for regular meetings by ordinance, resolution, bylaw, or other
rule.

§ 54955.1. Continuance of hearing

Any hearing being held, or noticed or ordered to be held, by a legislative body of a local
agency at any meeting may by order or notice of continuance be continued or recontinued to any
subsequent meeting of the legislative body in the same manner and to the same extent set forth in
Section 54955 for the adjournment of meetings; provided, that if the hearing is continued to a
time less than 24 hours after the time specified in the order or notice of hearing, a copy of the
order or notice of continuance of hearing shall be posted immediately following the meeting at
which the order or declaration of continuance was adopted or made.

§ 54956. Special meetings; Notice

A special meeting may be called at any time by the presiding officer of the legislative body of
a local agency, or by a majority of the members of the legislative body, by delivering written
notice to each member of the legislative body and to each local newspaper of general circulation
and radio or television station requesting notice in writing. The notice shall be delivered
personally or by any other means and shall be received at least 24 hours before the time of the
meeting as specified in the notice, The call and notice shall specify the time and place of the
special meeting and the business to be transacted or discussed. No other business shall be
considered at these meetings by the legislative body. The written notice may be dispensed with
as to any member who at or prior to the time the meeting convenes files with the clerk or
secretary of the legislative body a written waiver of notice. The waiver may be given by
telegram. The written notice may also be dispensed with as to any member who is actually
present at the meeting at the time it convenes.

The call and notice shall be pdsted at Jeast 24 hours prior to the special meeting in a location
that is freely accessible to members of the public.

§ 54956.5. Emergency meetings; Notice
(a) For purposes of this section, "emergency situation" means both of the following:

(1) An emergency, which shall be defined as a work stoppage, crippling activity, or other
activity that severely impairs public health, safety, or both, as determined by a maj ority of the
members of the legislative body.

(2) A dire emergency, which shall be defined as a crippling disaster, mass destruction, terrorist
act, or threatened terrorist activity that poses peril so immediate and significant that requiring a
legislative body to provide one-hour notice before holding an emergency meeting under this
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section may endanger the public health, safety, or both, as determined by a majority of the
members of the legislative body.

(b)(1) Subject to paragraph (2), in the case of an emergency situation involving matters upon
which prompt action is necessary due to the disruption or threatened disruption of public
facilities, a legislative body may hold an emergency meeting without complying with either the
24-hour notice requirement or the 24-hour posting requirement of Section 54956 or both of the
notice and posting requirements.

(2) Each local newspaper of general circulation and radio or television station that has
requested notice of special meetings pursuant to Section 54956 shall be notified by the presiding
officer of the legislative body, or designee thereof, one hour prior to the emergency meeting, or,
in the case of a dire emergency, at or near the time that the presiding officer or designee notifies
the members of the legislative body of the emergency meeting. This notice shall be given by
telephone and all telephone numbers provided in the most recent request of a newspaper or
station for notification of special meetings shall be exhausted. In the event that telephone
services are not functioning, the notice requirements of this section shall be deemed waived, and
the legislative body, or designee of the legislative body, shall notify those newspapers, radio
stations, or television stations of the fact of the holding of the emergency meeting, the purpose of
the meeting, and any action taken at the meeting as soon after the meeting as possible.

(¢) During a meeting held pursuant to this section, the legislative body may meet in closed
session pursuant to Section 54957 if agreed to by a two-thirds vote of the members of the
legislative body present, or, if less than two-thirds of the members are present, by a unanimous
vote of the members present.

(d) All special meeting requirements, as prescribed in Section 54956 shall be applicable to a
meeting called pursuant to this section, with the exception of the 24-hour notice requirement.

(¢) The minutes of a meeting called pursuant to this section, a list of persons who the presiding
officer of the legislative body, or designee of the legislative body, notified or attempted to notify,
a copy of the rollcall vote, and any actions taken at the meeting shall be posted for 2 minimum of
10 days in a public place as soon after the meeting as possible.

§ 54956.6. Fees

No fees may be charged by the legislative body of a local agency for carrying out any
provision of this chapter, except as specifically authorized by this chapter.

§ 54956.7. Closed sessions regarding application from person with
criminal record

Whenever a legislative body of a local agency determines that it 1s necessary to discuss and
determine whether an applicant for a license or license renewal, who has a criminal record, is
sufficiently rehabilitated to obtain the license, the legislative body may hold a closed session
with the applicant and the applicant's attorney, if any, for the purpose of holding the discussion
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and making the determination. If the legislative body determines, as a result of the closed
session, that the issuance or renewal of the license should be denied, the applicant shall be
offered the opportunity to withdraw the application. If the applicant withdraws the application,
no record shall be kept of the discussions or decisions made at the closed session and all matters
relating to the closed session shall be confidential. If the applicant does not withdraw the
application, the legislative body shall take action at the public meeting during which the closed
session is held or at its next public meeting denying the application for the license but all matters
relating to the closed session are confidential and shall not be disclosed without the consent of
the applicant, except in an action by an applicant who has been denied a license challenging the
denial of the license.

§ 54956.75. Closed session for response to final draft audit report

(2) Nothing contained in this chapter shall be construed to prevent the jegislative body of a
local agency that has received a confidential final draft audit report from the Bureau of State
Audits from holding closed sessions to discuss its response to that report.

(b) After the public release of an audit report by the Bureau of State Audits, if a legislative
body of a local agency meets to discuss the audit report, it shall do so in an open session unless
exempted from that requirement by some other provision of law.

§ 54956.8. Closed sessions regarding real property negotiations

Notwithstanding any other provision of this chapter, a legislative body of a local agency may
hold a closed session with its negotiator prior to the purchase, sale, exchange, or lease of real
property by or for the local agency to grant authority to its negotiator regarding the price and
terms of payment for the purchase, sale, exchange, or lease.

However, prior to the closed session, the legislative body of the local agency shall hold an
open and public session in which it identifies its negotiators, the real property or real properties
which the negotiations may concern, and the person or persons with whom its negotiators may
negotiate.

For purposes of this section, negotiators may be members of the legislative body of the local
agency.

For purposes of this section, "lease” includes renewal or renegotiation of a lease.

Nothing in this section shall preclude a local agency from holding a closed session for
discussions regarding eminent domain proceedings pursuant to Section 54956.9.

§ 54956.81. Closed sessions regarding purchase or sale of pension fund
investments

Notwithstanding any other provision of this chapter, a legislative body of a local agency that
invests pension funds may hold a closed session to consider the purchase or sale of particular,
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specific pension fund investments. All investment transaction decisions made during the closed
session shall be made by rollcall vote entered into the minutes of the closed session as provided
in subdivision (a) of Section 54957.2.

§ 54956.86. Closed session for health plan member

Notwithstanding any other provision of this chapter, a legislative body of a local agency which
provides services pursuant to Section 14087.3 of the Welfare and Institutions Code may hold a
closed session to hear a charge or complaint from a member enrolled in its health plan if the
member does not wish to have his or her name, medical status, or other information that is
protected by federal law publicly disclosed. Prior to holding a closed session pursuant to this
section, the legislative body shall inform the member, in writing, of his or her right to have the
charge or complaint heard in an open session rather than a closed session.

§ 54956.87. Disclosure of records and information; Meetings in closed
session

(a) Notwithstanding any other provision of this chapter, the records of a health plan that is
licensed pursuant to the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is
governed by a county board of supervisors, whether paper records, records maintained in the
management information system, or records in any other form, that relate to provider rate or
payment determinations, allocation or distribution methodologies for provider payments,
formulas or calculations for these payments, and contract negotiations with providers of health
care for alternative rates are exempt from disclosure for a period of three years after the contract
is fully executed. The transmission of the records, or the information contained therein in an
alternative form, to the board of supervisors shall not constitute a waiver of exemption from
disclosure, and the records and information once transmitted to the board of supervisors shall be
subject to this same exemption.

(b) Notwithstanding any other provision of law, the governing board of a health plan that is
licensed pursuant to the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and that is
governed by a county board of supervisors may order that a meeting held solely for the purpose
of discussion or taking action on health plan trade secrets, as defined in subdivision (f), shall be
held in closed session. The requirements of making a public report of action taken in closed
session, and the vote or abstention of every member present, may be limited to a brief general
description without the information constituting the trade secret.

(c) Notwithstanding any other provision of law, the governing board of a health plan may meet
in closed session to consider and take action on matters pertaining to contracts and contract
negotiations by the health plan with providers of health care services concerning all matters
related to rates of payment. The governing board may delete the portion or portions containing
trade secrets from any documents that were finally approved in the closed session held pursuant
to subdivision (b) that are provided to persons who have made the timely or standing request.
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(d) Nothing in this section shall be construed as preventing the governing board from mesting
in closed session as otherwise provided by law.

() The provisions of this section shall not prevent access to any records by the Joint
Legislative Audit Committee in the exercise of its powers pursuant to Article 1 (commencing
with Section 10500) of Chapter 4 of Part 2 of Division 2 of Title 2. The provisions of this
section also shall not prevent access to any records by the Department of Corporations in the
exercise of its powers pursuant to Article 1 (commencing with Section 1340) of Chapter 2.2 of
Division 2 of the Health and Safety Code.

(£) For purposes of this section, "health plan trade secret” means a trade secret, as defined in
subdivision (d) of Section 3426.1 of the Civil Code, that also meets both of the following
criteria:

(1) The secrecy of the information is necessary for the health plan to initiate a new service,
program, marketing strategy, business plan, or technology, or to add a benefit or product.

(2) Premature disclosure of the trade secret would create a substantial probability of depriving
the health plan of a substantial economic benefit or opportunity.

§ 54956.9. Closed sessions concerning pending litigation; Lawyer-ciient
privilege _

Nothing in this chapter shall be construed to prevent a legislative body of a local agency, based
on advice of its legal counsel, from holding a closed session to confer with, or receive advice
from, its legal counsel regarding pending litigation when discussion in open session concerning
those matters would prejudice the position of the local agency in the litigation.

For purposes of this chapter, all expressions of the lawyer-client privilege other than those
provided in this section are hereby abrogated. This section is the exclusive expression of the
lawyer-client privilege for purposes of conducting closed-session meetings pursuant to this
chapter.

For purposes of this section, "litigation" includes any adjudicatory proceeding, including
eminent domain, before a court, administrative body exercising its adjudicatory authority,
hearing officer, or arbitrator.

For purposes of this section, litigation shall be considered pending when any of the following
circumstances exist:

(a) Litigation, to which the local agency is a party, has been initiated formally.

(b)(1) A point has been reached where, in the opinion of the legislative body of the local
agency on the advice of its legal counsel, based on existing facts and circumstances, there is a
significant exposure to litigation against the local agency.

Benicia City Attorney’s Office February, 2007
From Lexis.com
Page 24 of 37



(2) Based on existing facts and circumstances, the legislative body of the local agency is
meeting only to decide whether a closed session is authorized pursuant to paragraph (1) of this
subdivision.

(3) For purposes of paragraphs (1) and (2), "existing facts and circumstances" shall consist
only of one of the following:

(A) Facts and circumstances that might result in litigation against the local agency but which
the local agency believes are not yet known to a potential plaintiff or plaintiffs, which facts and
circumstances need not be disclosed.

(B) Facts and circumstances, including, but not limited to, an accident, disaster, incident, or
transactional occurrence that might result in litigation against the agency and that are known to a
potential plaintiff or plaintiffs, which facts or circumstances shall be publicly stated on the
agenda or announced.

(C) The receipt of a claim pursuant to the Tort Claims Act or some other written
communication from a potential plaintiff threatening litigation, which claim or communication
. shall be available for public inspection pursuant to Section 54957.5.

(D) A statement made by a person in an open and public meeting threatening litigation on a
specific matter within the responsibility of the legislative body.

(E) A statement threatening litigation made by a person outside an open and public meeting on
a specific matter within the responsibility of the legislative body so long as the official or
employee of the local agency receiving knowledge of the threat makes a contemporaneous or
other record of the statement prior to the meeting, which record shall be available for public
inspection pursuant to Section 54957.5. The records so created need not identify the alleged
victim of unlawful or tortious sexual conduct or anyone making the threat on their behalf, or
identify a public employee who is the alleged perpetrator of any unlawful or tortious conduct
upon which a threat of litigation is based, unless the identity of the person has been publicly
disclosed.

(F) Nothing in this section shall require disclosure of written communications that are
privileged and not subject to disclosure pursuant to the California Public Records Act (Chapter
3.5 (commencing with Section 6250) of Division 7 of Title 1).

(c) Based on existing facts and circumstances, the legislative body of the local agency has
decided to initiate or is deciding whether to initiate hitigation.

Prior to holding a closed session pursuant to this section, the legislative body of the local
agency shall state on the agenda or publicly announce the subdivision of this section that
authorizes the closed session. If the session is closed pursuant to subdivision (a), the body shall
state the title of or otherwise specifically identify the litigation to be discussed, unless the body
states that to do so would jeopardize the agency's ability to effectuate service of process upon
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one or more unserved parties, or that to do so would jeopardize its ability to conclude existing
settlement negotiations to its advantage.

A local agency shall be considered to be a "party" or to have a "significant exposure to
litigation" if an officer or employee of the local agency is a party or has significant exposure to
litigation concerning prior or prospective activities or alleged activities during the course and
scope of that office or employment, including litigation in which it is an issue whether an activity
is outside the course and scope of the office or employment.

§ 54956.95. Closed sessions regarding liability

(a) Nothing in this chapter shall be construed to prevent a joint powers agency formed pursnant
to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 of Title 1, for purposes
of insurance pooling, or a local agency member of the joint powers agency, from holding a
closed session to discuss a claim for the payment of tort lability losses, public Hability losses, or
workers' compensation liability incurred by the joint powers agency or a local agency member of
the joint powers agency.

(b) Nothing in this chapter shall be construed to prevent the Local Agency Self-Insurance
Authority formed pursuant to Chapter 5.5 (commencing with Section 6599.01) of Division 7 of
Title 1, or a local agency member of the authority, from holding a closed session to discuss a
claim for the payment of tort liability losses, public liability losses, or workers' compensation
liability incurred by the authority or a local agency member of the authority.

(¢) Nothing in this section shall be construed to affect Section 54956.9 with respect to any
other local agency.

§ 54956.96. Disclosure of specified information in closed session of joint
powers agency; Authorization of designated alternate to attend closed
session; Closed session of legislative body of local agency member

(a) Nothing in this chapter shall be construed to prevent the legislative body of a joint powers
agency formed pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of Division 7
of Title 1, from adopting a policy or a bylaw or including in its joint powers agreement
provisions that authorize either or both of the following:

(1) All information received by the legislative body of the local agency member in a closed
session related to the information presented to the joint powers agency in closed session shall be
confidential. However, a member of the legislative body of a member local agency may disclose
information obtained in a closed session that has direct financial or liability implications for that
local agency to the following individuals:

(A) Legal counsel of that member local agency for purposes of obtaining advice on whether the
matter has direct financial or liability implications for that member local agency.
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(B) Other members of the legislative body of the Jocal agency present in a closed session of
that member local agency.

(2) Any designated alternate member of the legislative body of the joint powers agency who is
also a member of the legislative body of a local agency member and who is attending a properly
noticed meeting of the joint powers agency in lien of a local agency member's regularly
appointed member to attend closed sessions of the joint powers agency.

(b) If the legislative body of a joint powers agency adopts a policy or a bylaw or includes
provisions in its joint powers agreement pursuant to subdivision (a), then the legislative body of
the local agency member, upon the advice of its legal counsel, may conduct a closed session in
order to receive, discuss, and take action concerning information obtained in a closed session of
the joint powers agency pursuant to paragraph (1) of subdivision (2).

§ 54957. Closed session regarding public security, facilities, employees,
national security, examination of witness

(a) Nothing contained in this chapter shall be construéd to prevent the legislative body of a
local agency from holding closed sessions with the Attorney General, district attorney, agency
counsel, sheriff, or chief of police, or their respective deputies, or a security consultant or a
security operations manager, on matters posing a threat to the security of public buildings, a
threat to the security of essential public services, including water, drinking water, wastewater
treatment, natural gas service, and electric service, or a threat to the public's right of access to
public services or public facilities.

(b)(1) Subject to paragraph (2), nothing contained in this chapter shall be construed to prevent
the legislative body of a local agency from holding closed sessions during a regular or special
meeting to consider the appointment, employment, evaluation of performance, discipline, or
dismissal of a public employee or to hear complaints or charges brought against the employee by
another person or employee unless the employee requests a public session.

(2) As a condition to holding a closed session on specific complaints or charges brought
against an employee by another person or employee, the employee shall be given written notice
of his or her right to have the complaints or charges heard in an open session rather than a closed
session, which notice shall be delivered to the employee personally or by mail at least 24 hours
before the time for holding the session. If notice is not given, any disciplinary or other action
taken by the legislative body against the employee based on the specific complaints or charges in
the closed session shall be null and void.

(3) The legislative body also may exclude from the public or closed meeting, during the
examination of a witness, any or all other witnesses in the matter being investigated by the
legislative body.

{4) For the .purposes of this subdivision, the term "employee” shall include an officer or an
independent contractor who functions as an officer or an employee but shall not include any
elected official, member of a legislative body or other independent contractors. Nothing in this
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subdivision shall limit local officials' ability to hold closed session meetings pursuant to Sections
1461, 32106, and 32155 of the Health and Safety Code or Sections 37606 and 37624.3 of the
Government Code. Closed sessions held pursuant to this subdivision shall not include discussion
ot action on proposed compensation except for a reduction of compensation that results from the
imposition of discipline.

§ 54957.1. Public report of action taken in closed session; Form;
- Availability; Actions for injury to interests

(2) The legislative body of any local agency shall publicly report any action taken in closed
session and the vote or abstention on that action of every member present, as follows:

(1) Approval of an agreement concluding real estate negotiations pursuant to Section 54956.8
shall be reported after the agreement is final, as follows:

(A) If its own approval renders the agreement final, the body shall report that approval and the
substance of the agreement in open session at the public meeting during which the closed session
is held.

(B) If final approval rests with the other party to the negotiations, the local agency shall
disclose the fact of that approval and the substance of the agreement upon inquiry by any person,
as soon as the other party or its agent has informed the local agency of its approval.

(2) Approval given to its legal counsel to defend, or seek or refrain from seeking appellate
review or relief, or to enter as an amicus curiae in any form of litigation as the result of a
consultation under Section 54956.9 shall be reported in open session at the public meeting during
which the closed session is held. The report shall identify, if known, the adverse party or parties
and the substance of the litigation. In the case of approval given to initiate or intervene in an
action, the announcement need not identify the action, the defendants, or other particulars, but
shall specify that the direction to initiate or intervene in an action has been given and that the
action, the defendants, and the other particulars shall, once formally commenced, be disclosed to
any person upon inquiry, unless to do so would jeopardize the agency's ability to effectuate
service of process on one or more unserved parties, or that to do so would jeopardize its ability to
conclude existing settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as defined in
Section 54956.9, at any stage prior to or during a judicial or quasi-judicial proceeding shall be
reported after the settlement is final, as follows:

(A) If the legislative body accepts a settlement offer signed by the opposing party, the body
shall report its acceptance and identify the substance of the agreement in open session at the
public meeting during which the closed session is held.

(B) If final approval rests with some other party to the litigation or with the court, then as soon
as the settlement becomes final, and upon inquiry by any person, the local agency shall disclose
the fact of that approval, and identify the substance of the agreement.
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(4) Disposition reached as to claims discussed in closed session pursuant to Section 54956.95
shall be reported as soon as reached in a manner that identifies the name of the claimant, the
name of the local agency claimed against, the substance of the claim, and any monetary amount
approved for payment and agreed upon by the claimant.

(5) Action taken to appoint, employ, dismiss, accept the resignation of, or otherwise affect the
employment status of a public employee in closed session pursuant to Section 54957 shall be
reported at the public meeting during which the closed session is held. Any report required by
this paragraph shall identify the title of the position. The general requirement of this paragraph
notwithstanding, the report of a dismissal or of the nonrenewal of an employment contract shall
be deferred until the first public meeting following the exhaustion of administrative remedies, if
any.

(6) Approval of an agreement concluding labor negotiations with represented employees
pursuant to Section 54957.6 shall be reported after the agreement is final and has been accepted
or ratified by the other party. The report shall identify the item approved and the other party or
parties to the negotiation.

(7) Pension fund investment transaction decisions made pursuant to Section 54956.81 shall be
disclosed at the first open meeting of the legislative body held after the earlier of the close of the
investment transaction or the transfer of pension fund assets for the investment transaction.

(b) Reports that are required to be made pursuant to this section may be made orally or in
writing. The legislative body shall provide to any person who has submitted a written request to
the legislative body within 24 hours of the posting of the agenda, or to any person who has made
a standing request for all documentation as part of a request for notice of meetings pursuant to
Section 54954.1 or 54956, if the requester is present at the time the closed session ends, copies of
any contracts, settlement agreements, or other documents that were finally approved or adopted
in the closed session. If the action taken results in one or more substantive amendments to the
related documents requiring retyping, the documents need not be released until the retyping is
completed during normal business hours, provided that the presiding efficer of the legislative
body or his or her designee orally summarizes the substance of the amendments for the benefit of
the document requester or any other person present and requesting the information.

(¢) The documentation referred to in subdivision (b) shall be available to any person on the
next business day following the meeting in which the action referred to is taken or, in the case of
substantial amendments, when any necessary retyping is complete.

(d) Nothing in this section shall be construed to require that the legislative body approve
actions not otherwise subject to legislative body approval.

() No action for injury to a reputational, liberty, or other personal interest may be commenced
by or on behalf of any employee or former employee with respect to whom a disclosure is made
by a legislative body in an effort to comply with this section,
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(f) This section is necessary to implement, and reasonably within the scope of, paragraph (1) of
subdivision (b) of Section 3 of Article I of the California Constitution.

§ 54957.2. Minute book for closed sessions

(a) The legislative body of a local agency may, by ordinance or resolution, designate a clerk or
other officer or employee of the local agency who shall then attend each closed session of the
legislative body and keep and enter in a minute book a record of toplcs discussed and decisions
made at the meeting. The minute book made pursuant to this section is not a public record
subject to inspection pursuant to the California Public Records Act (Chapter 3.5 (commencing
with Section 6250) of Division 7 of Title 1), and shall be kept confidential. The minute book
shall be available only to members of the legislative body or, if a violation of this chapter is
alieged to have occurred at a closed session, to a court of general jurisdiction wherein the local
agency lies. Such minute book may, but need not, consist of a recording of the closed session.

(b) An elected legislative body of a local agency may require that each legislative body all or a
majority of whose members are appointed by or under the authority of the elected legislative
body keep a minute book as prescribed under subdivision (a).

§ 54957.5. Agendas and other writings as public records

() Notwithstanding Section 6255 or any other provisions of law, agendas of public meetings
and any other writings, when distributed to all, or a majority of all, of the members of a
legislative body of a local agency by any person in connection with a matter subject to discussion
or consideration at a public meeting of the body, are disclosable public records under the
California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of
Title 1), and shall be made available upon request without delay. However, this section shall not
include any writing exempt from public disclosure under Section 6253.5, 6254, 6254.7, or
6254.22.

(b) Writings that are public records under subdivision (a) and that are distributed during a
public meeting shall be made available for public inspection at the meeting if prepared by the
local agency or a member of its legislative body, or aftér the meeting if prepared by some other
person. These writings shall be made available in appropriate alternative formats upon request by
a person with a disability, as required by Section 202 of the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation
thereof.

(c) Nothing in this chapter shall be construed to prevent the legislative body of a local agency
from charging a fee or deposit for a copy of a public record pursuant to Section 6253, except that
10 surcharge shall be imposed on persons with disabilities in violation of Section 202 of the
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and
regulations adopted in implementation thereof.

(d) This section shall not be construed to limit or delay the public’s right to inspect or obtain a
copy of any record required to be disclosed under the requirements of the California Public
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Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1). Nothing in
this chapter shall be construed to require a legislative body of a Jocal agency to place any paid
advertisement or any other paid notice in any publication.

§ 54957.6. Closed sessions regarding employee matters

(a) Notwithstanding any other provision of law, a legislative body of a local agency may hold
closed sessions with the local agency's designated representatives regarding the salaries, salary
schedules, or compensation paid in the form of fringe benefits of its represented and
unrepresented employees, and, for represented employees, any other matter within the statutorily
provided scope of representation.

However, prior to the closed session, the legislative body of the local agency shall hold an
open and public session in which it identifies its designated representatives.

Closed sessions of a legislative body of a local agency, as permitted in this section, shall be for
the purpose of reviewing its position and instructing the local agency's designated
representatives. :

Closed sessions, as permitted in this section, may take place prior to and during consultations
and discussions with representatives of employee organizations and unrepresented employees,

Closed sessions with the local agency's designated representative regarding the salaries, salary
schedules, or compensation paid in the form of fringe benefits may include discussion of an
agency's available funds and funding priorities, but only insofar as these discussions relate to
providing instructions to the local agency's designated representative.

Closed sessions held pursuant to this section shall not include final action on the proposed
compensation of one or more unrepresented employees.

For the purposes enumerated in this section, a legislative body of a local agency may also meet
with a state conciliator who has intervened in the proceedings.

(b) For the purposes of this section, the term "employee” shall include an officer or an
independent contractor who functions as an officer or an employee, but shall not include any
elected official, member of a legislative body, or other independent contractors.

§ 54957.7. Disclosure of items to be discussed at closed session

(a) Prior to holding any closed session, the legislative body of the local agency shall disclose,
in an open meeting, the item or items to be discussed in the closed session. The disclosure may
take the form of a reference to the item or items as they are listed by number or letter on the
agenda. In the closed session, the legislative body may consider only those matters covered in its
statement. Nothing in this section shall require or authorize a disclosure of information
prohibited by state or federal law.
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(b) After any closed session, the legislative body shall reconvene into open session prior o
adjournment and shall make any disclosures required by Section 54957.1 of action taken in the
closed session.

(c) The announcements required to be made in open session pursuant to this section may be
made at the location announced in the agenda for the closed session, as long as the public is
allowed to be present at that location for the purpose of hearing the announcements.

§ 54957.8. Closed sessions of multijurisdictional drug law enforcement
agencies

(2) For purposes of this section, "multijurisdictional law enforcement agency" means a joint
powers entity formed pursuant to Article 1 (commencing with Section 6500) of Chapter 5 of
Division 7 of Title 1 that provides law enforcement services for the parties to the joint powers
agreement for the purpose of investigating criminal activity involving drugs; gangs; sex crimes;
firearms trafficking or felony possession of a firearm; high technology, computer, or identity
theft; human trafficking; or vehicle theft.

(b) Nothing contained in this chapter shall be construed to prevent the legislative body of a
multijurisdictional law enforcement agency, or an advisory body of a multijurisdictional law
enforcement agency, from holding closed sessions to discuss the case records of any ongoing
criminal investigation of the multijurisdictional law enforcement agency or of any party to the
joint powers agreement, to hear testimony from persons involved in the investigation, and to
discuss courses of action in particular cases.

§ 54957.9. Authorization to clear room where meeting willfully interrupted;
Readmission

In the event that any meeting is willfully interrupted by a group or groups of persons so as to
render the orderly conduct of such meeting unfeasible and order cannot be restored by the
removal of individuals who are willfully interrupting the meeting, the members of the legislative
body conducting the meeting may order the meeting room cleared and continue in session. Only .
matters appearing on the agenda may be considered in such a session. Representatives of the
press or other news media, except those participating in the disturbance, shall be allowed to
attend any session held pursuant to this section. Nothing in this section shall prohibit the
legislative body from establishing a procedure for readmitting an individual or individuals not
responsible for willfully disturbing the orderly conduct of the meeting.

§ 54957.10. Closed sessions regarding application for early withdrawal of
deferred compensation plan funds

Notwithstanding any other provision of law, a legislative body of a local agency may hold
closed sessions to discuss a local agency employee's application for early withdrawal of funds in
a deferred compensation plan when the application is based on financial hardship arising from an
unforeseeable emergency due to illness, accident, casualty, or other extraordinary event, as
specified in the deferred compensation plan.
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§ 54958. Application of chapter

The provisions of this chapter shall apply to the legislative body of every local agency
notwithstanding the conflicting provisions of any other state law.

§ 54959. Criminal penalty for violation of chapter

Each member of a legislative body who attends a meeting of that legislative body where action
is taken in violation of any provision of this chapter, and where the member intends to deprive
the public of information to which the member knows or has reason to know the public is
entitled under this chapter, is guilty of a misdemeanor.

§ 54960. Proceeding to prevent violation of chapter; Recording closed
sessions; Procedure for discovery of tapes

(a) The district attorney or any interested person may commence an action by mandamus,
injunction or declaratory relief for the purpose of stopping or preventing violations or threatened
violations of this chapter by members of the legislative body of a local agency or to determine
the applicability of this chapter to actions or threatened future action of the legislative body, or to
determine whether any rule or action by the legislative body to penalize or otherwise discourage
the expression of one or more of its members is valid or invalid under the laws of this state or of
the United States, or to compel the legislative body to tape record its closed sessions as
hereinafter provided.

(b) The court in its discretion may, upon a judgment of a violation of Section 54956.7,
54956.8, 54956.9, 54956.95, 54957, or 54957.6, order the legislative body to tape record its
closed sessions and preserve the tape recordings for the period and under the terms of security
and confidentiality the court deems appropriate.

(¢)(1) Bach recording so kept shall be immediately labeled with the date of the closed session
recorded and the title of the clerk or other officer who shall be custodian of the recording.

(2) The tapes shall be subject to the following discovery procedures:

(A) In any case in which discovery or disclosure of the tape is sought by either the district
attorney or the plaintiff in a civil action pursuant to Section 54959, 54960, or 54960.1 alleging
that a violation of this chapter has occurred in a closed session which has been recorded pursuant
to this section, the party seeking discovery or disclosure shall file a written notice of motion with
the appropriate court with notice to the governmental agency which has custody and control of
the tape recording. The notice shall be given pursuant to subdivision (b) of Section 1005 of the
Code of Civil Procedure.

(B) The notice shall include, in addition to the items required by Section 1010 of the Code of
Civil Procedure, all of the following:
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(i) Identification of the proceeding in which discovery or disclosure is sought, the party seeking
discovery or disclosure, the date and time of the meeting recorded, and the governmental agency
which has custody and contro! of the recording.

(ii) An affidavit which contains specific facts indicating that a violation of the act occurred in
the closed session.

(3) If the court, following a review of the motion, finds that there is good cause to believe that
a violation has occurred, the court may review, in camera, the recording of that portion of the
closed session alleged to have violated the act.

(4) If, following the in camera review, the court concludes that disclosure of a portion of the
recording would be likely to materially assist in the resolution of the litigation alleging violation
of this chapter, the court shall, in its discretion, make a certified transcript of the portion of the
recording a public exhibit in the proceeding.

(5) Nothing in this section shall permit discovery of communications which are protected by
the attorney-client privilege.

§ 54960.1. Proceeding to determine validity of action; Demand for
correction

(a) The district attorney or any interested person may commence an action by mandamus or
injunction for the purpose of obtaining a judicial determination that an action taken by a
legislative body of a local agency in violation of Section 54953, 54954.2, 54954.5, 54954.6,
54956, or 54956.5 is null and void under this section. Nothing in this chapter shall be construed
~ to prevent a legislative body from curing or correcting an action challenged pursuant to this
section.

(b) Prior to any action being commenced pursuant to subdivision (a), the district attorney or
interested person shall make a demand of the legislative body to cure or correct the action
alleged to have been taken in violation of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 5
4956.5. The demand shall be in writing and clearly describe the challenged action of the
legisiative body and nature of the alleged violation.

{c)(1) The written demand shall be made within 90 days from the date the action was taken
unless the action was taken in an open session but in violation of Section 54954.2, in which case
the written demand shall be made within 30 days from the date the action was taken.

(2) Within 30 days of receipt of the demand, the legislative body shall cure or correct the
challenged action and inform the demanding party in writing of its actions to cure or correct or
inform the demanding party in writing of its decision not to cure or correct the challenged action.

(3) If the legislative body takes no action within the 30-day period, the inaction shall be
deemed a decision not to cure or correct the challenged action, and the 15-day period to
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commence the action described in subdivision (a) shall commence to run the day after the 30-day
period to cure or correct expires.

(4) Within 15 days of receipt of the written notice of the legislative body's decision to cure or
correct, or not to cure or correct, or within 15 days of the expiration of the 30-day period to cure
or correct, whichever is earlier, the demanding party shall be required to commence the action
pursuant to subdivision (a) or thereafter be barred from commencing the action.

(d) An action taken that is alleged to have been taken in violation of Section 54953, 549542,
54954.5, 54954.6, 54956, or 54956.5 shall not be determined to be null and void if any of the
following conditions exist:

(1) The action taken was in substantial compliance with Sections 54953, 54954.2, 54954.5,
54954.6, 54956, and 54956.5.

(2) The action taken was in connection with the sale or issuance of notes, bonds, or other
evidences of indebtedness or any contract, instrument, or agreement thereto.

(3) The action taken gave rise to a contractual obligation, including a contract let by
competitive bid other than compensation for services in the form of salary or fees for
professional services, upon which a party has, in good faith and without notice of a challenge to
the validity of the action, detrimentally relied.

(4) The action taken was in connection with the collection of any tax.

(5) Any person, city, city and county, county, district, or any agency or subdivision of the state
alleging noncompliance with subdivision (a) of Section 54954.2, Section 54956, or Section
54956.5, because of any defect, error, irregularity, or omission in the notice given pursuant to
those provisions, had actual notice of the item of business at least 72 hours prior to the meeting
at which the action was taken, if the meeting was noticed pursuant to Section 54954.2, or 24
hours prior to the meeting at which the action was taken if the meeting was noticed pursuant to
Section 54956, or prior to the meeting at which the action was taken if the meeting is held
pursuant to Section 54956.5.

(¢) During any action seeking a judicial determination pursuant to subdivision (a) if the court
determines, pursuant to a showing by the legislative body that an action alleged to have been
taken in violation of Section 54953, 54954.2, 54954.5, 54954.6, 54956, or 54956.5 has been
cured or corrected by a subsequent action of the legislative body, the action filed pursuant to
subdivision (a) shall be dismissed with prejudice.

(f) The fact that a legislative body takes a subsequent action to cure or correct an action taken
pursuant to this section shall not be construed or admissible as evidence of a violation of this
chapter.
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§ 54960.5. Costs and attorney fees

A court may award court costs and reasonable attorney fees to the plaintiff in an action brought
pursuant to Section 54960 or 54960.1 where it is found that a legislative body of the local agency
has violated this chapter. The costs and fees shall be paid by the local agency and shall not
become a personal liability of any public officer or employee of the local agency.

A court may award court costs and reasonable attorney fees to a defendant in any action
brought pursuant to Section 54960 or 54960.1 where the defendant has prevailed in a final
determination of such action and the court finds that the action was clearly frivolous and totally
tacking in merit.

§ 54961. Meeting place with discriminatory admission policies;
identification of victim of sexual or child abuse

(a) No legislative body of a local agency shall conduct any meeting in any facility that
prohibits the admittance of any person, or persons, on the basis of race, religious creed, color,
national origin, ancesiry, or sex, or which is inaccessible to disabled persons, or where members
of the public may not be present without making a payment or purchase. This section shall apply
to every local agency as defined in Section 54951.

(b) No notice, agenda, announcement, or report required under this chapter need identify any
victim or alleged victim of tortious sexual conduct or child abuse unless the identity of the
person has been publicly disclosed.

§ 54962. Prohibition against closed sessions except as expressly
authorized '

Except as expressly authorized by this chapter, or by Sections 1461, 1462, 32106, and 32155 of
the Health and Safety Code, or by Sections 37606, 37606.1, and 37624.3 of the Government
Code as they apply to hospitals, or by any provision of the Education Code pertaining to school
districts and community college districts, no closed session may be held by any legislative body
of any local agency.

§ 54963. Disclosure of confidential information acquired in closed session
prohibited; Disciplinary action for violation

(a) A person may not disclose confidential information that has been acquired by being present
in a closed session authorized by Section 54956.7, 54956.8, 54956.86, 54956.87, 54956.9,
54957, 54957.6, 54957.8, or 54957.10 to a person not entitled to receive it, unless the legislative
body authorizes disclosure of that confidential information.

(b) For purposes of this section, "confidential information" means a communication made in a
closed session that is specifically related to the basis for the legislative body of a local agency to
meet lawfully in closed session under this chapter.
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(c) Violation of this section may be addressed by the use of such remedies as are currently
available by law, including, but not limited to:

(1) Injunctive relief to prevent the disclosure of confidential information prohibited by this
section.

(2) Disciplinary action against an employee who has willfully disclosed confidential
information in violation of this section.

(3) Referral of a member of a legislative body who has willfully disclosed confidential
information in violation of this section to the grand jury.

(d) Disciplinary action pursuant to paragraph (2) of subdivision (c) shall require that the
employee in question has either received training as to the requirements of this section or
otherwise has been given notice of the requirements of this section.

() A local agency may not take any action authorized by subdivision (c) against a person, nor
shall it be deemed a violation of this section, for doing any of the following:

(1) Making a confidential inquiry or complaint to a district attorney or grand jury concerning a
perceived violation of law, including disclosing facts to a district attormey or grand jury that are
necessary to establish the illegality of an action taken by a legislative body of a local agency or
the potential illegality of an action that has been the subject of deliberation at a closed session if
that action were to be taken by a legislative body of a local agency.

(2) Expressing an opinion concerning the propriety or legality of actions taken by a legislative
body of a local agency in closed session, including disclosure of the nature and extent of the
illegal or potentially illegal action,

(3) Disclosing information acquired by being present in a closed session under this chapter that
is not confidential information.

(f) Nothing in this section shall be construed to prohibit disclosures under the whistleblower
statutes contained in Section 1102.5 of the Labor Code or Article 4.5 (commencing with Section
53296) of Chapter 2 of this code.
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" OPEN GOVERNMENT TIPS
FOR EFFECTIVE MEETINGS

DISCLOSE EX PARTE COMMUNICATIONS

BACKGROUND: In guasi-judicial matters, when the Council, Planning Commission, Historic
Preservation Review Commission, Civil Service Commission or other Board or Commission is
deciding the facts of a particular case applicable to a specific piece of property, an abatement matter, a
use permit or variance, personnel appeals, license revocations, or an appeal of a lower level decision, it
is extremely important for members of the decision-making body to refrain from contacting either
party to the dispute or their attorneys. These types of ex parte (outside of the record) contacts can give
rise to legal attack against the City for violation of due process rights. You are supposed to make your
decision based solely on evidence produced at the hearing. If you have received evidence outside of
the hearing, and the substance of that contact was not disclosed at the commencement of the hearing so
as to give all parties an opportunity to respond and contest it, a court may find that the City’s hearing
violated the Constitutional due process rights of either party, thus subjecting the City to liability." This
policy applies to any quasi-judicial matter which is pending, or is reasonably expected to come, before
the body on which the official sits.

BEST PRACTICE — NO EX PARTE COMMUNICATIONS: In matters involving quasi-judicial
decisions, particularly where the matter is controversial and being contested, and in any enforcement
action or appeal of a prior decision, the best practice is for you to avoid all ex parte communications
about the item. In these types of contested cases, you should refrain from contacting the parties or
their attorneys, or getting involved in the dispute prior to the hearing, so as to preserve your ability to
make your decision based solely on the evidence produced at the hearing.

DISCLOSURE OF EX PARTE COMMUNICATIONS: If you do get involved in an ex parte
discussion, you must publicly disclose the substance of any such discussion at the start of the
agendized presentation of the item. However, it is not enough just to indicate that you spoke to a party,
such as the applicant, or to the neighbors who are contesting the application or project. To ensure due
process, you need to disclose what was learned during the conversation so that all parties have an
opportunity to respond.’

SITE VISITS: These types of matters should not be discussed.during site inspections or field trips
that are not part of an agendized meeting. Although individual site visits are allowed and encouraged,
they should be disclosed so that your specific observations can be made part of the record.

LEGISLATIVE ACTS: In legislative actions, generally applicable to the city as a whole (such as
most ordinances), not only is it appropriate to speak and receive information from your constituents,
but that is part of your duties as elected and appointed officials. For Open Government purposes, it is
suggested that you disclose the information you received outside of the hearing. This is because if the
information is important for your decisionmaking process, it may also be important for the other
decision makers to hear and consider.

! “Fhe concemn regarding ex parte contacts only applies to guasi-judicial actions, where the decision making body is acting
like a court,

? See also Benicia Municipal Code Section 4.08.160.

3 Any questions ot concerns regarding ex parte communications and what should be disclosed on the record should be
discussed prior to the meeting with the City Attorney.
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City of Benicia
Code of Conduct for Members of
City Council, Boards, Commissions and Committees

Preamble

The residents and businesses of Benicia are entitled to have fair, ethical and accountable local
government, which has earned the public’s full confidence for integrity. The effective
functioning of democratic government therefore requires that:

+ Public officials, both elected and appointed, comply with both the letter and spirit
of the laws and politics affecting the operations of government;

» Public officials be independent, impartial and fair in their judgment and actions;

+ Public office be used for the public good, not for personal gain; and

* Public deliberations and processes be conducted openly, unless legally
confidential, in an atmosphere of respect and civility,

To this end, the Benicia City Council has adopted a Code of Conduct for members' of the City
Council and the City’s commissions to assure public confidence in the integrity of local
government and its effective and fair operation.

This Code of Conduct describes the manner in which Council Members should treat one another,
city staff, constituents, and others they come into contact with in representing the City of
Benicia.

The constant and consistent theme through the conduct guidelines is “respect.” Council
Members experience huge workloads and tremendous stress in making decisions that could
impact thousands of lives. Despite these pressures, elected officials are called upon to exhibit

appropriate behavior at all times. These guidelines help guide Council Members to do the right
thing in even the most difficult situations.

It is also recognized that Council Members have the duty to conduct City affairs in a business-
like manner, assuring timely consideration of matters before them and thoughtful expeditious
decision-making. These guidelines incorporating best practices among city governments can

help guide Council Members to contribute to this end.

! For ease of reference in the Code of Conduct and unless the context indicates otherwise, the term “Councit
Member” or “member” or refers to any member of the Benicia City Council or any of the City’s boards,
commissions or committees established by the City Council.
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7.

City of Benicia Code of Conduct

Acts in the Public Interest

Recognizing that stewardship of the public interest must be their primary concern,
members will work for the common good of the people of Benicia and not for any private
or personal interest, and they will assure fair and equal treatment of all persons, claims
and transactions coming before the City Council and the City’s commissions®.

Comply with the Law

Members shall comply with the laws of the federal government, the State of California
and the City of Benicia in the performance of their public duties. These laws include, but
are not limited to; the United States and California constitations; the City Municipal
Code, laws pertaining to conflict of interest, elections campaigns, financial disclosures,
employer responsibilities, and open processes of government; and City ordinances,
resolutions and policies. Members shall not solicit political support from City Staff
(financial contributions, display of signs, name on support list, etc.).

Conduct of Members

The professional and personal conduct of members must be above reproach and avoid
even the appearance of impropriety. Members shall refrain from abusive conduct,
personal charges or verbal attacks upon the character or motives of other members of the
Council and commissions, the staff or the public.

Respect for Process

Members shall perform their duties in accordance with the processes and rules of order
established by the City Council and commissions governing the deliberation of public
policy issues, the involvement of the public, and the implementation of policy decisions
of the City Council by City staff.

Conduct at Public Meetings

Members shall prepare themselves for public issues; listen courteously and attentively to
all public discussions before the body; and focus on the business at hand. They shall
refrain from interrupting other speakers; making personal comments not germane to the
business of the body; or otherwise interfering with the orderly conduct of the meetings.
Members shall commit to practice civility and decorum in discussions and debates.
Members shall commit to honoring the role of the Chair in maintaining order, keeping
discussion on track, and focusing discussion on agenda items at hand. Members shall
avoid debate and argument with the public. Members shall not engage in personal
attacks of any kind under any circumstance.

Decisions Based on Merit

Members shall base their decisions on the merits and substance of the matter at hand,
rather than on unrelated considerations.

Communication

2 For ease of reference in the Code of Conduct and unless the context indicates otherwise, the term “commissions”
refers to any of the City’s commissions, boards or committees established by the City Council.
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10.

11.

12.

13.

14.

Members shall publicly share substantive information that is relevant to a matter under
consideration by the Council or commission, which they may have received from sources
outside of the public decision-making process.

Conflict of Interest

In order to assure their independence and impartiality on behalf of the common good,
members shall not use their official positions to influence government decisions in which
they have a material financial interest.

Gifts and Favors

Members shall not take any special advantage of services or opportunities for personal
gain, by virtue of their public office, which are not available to the public in general.
They shall refrain from accepting any gifts, favors or promises of future benefits which
might compromise their independence of judgment or action or give the appearance of
being compromised.

Confidential Information

Members shall respect the confidentiality of information concerning the property,
personnel or affairs of the City. They shall neither disclose confidential information
without proper legal authorization, nor use such information to advance their personal,
financial or other private inferests.

Use of Public Resources

Members shall not use public resources that are not available to the public in general,
such as City staff time, equipment, supplies or facilities, for private gain or personal
purposes.

Representation of Private Interests

In keeping with their role as stewards of the public interest, members of the Council shall
not appear on behalf of the private interests of third parties before the Council or any
commissions or proceedings of the City, nor shall members of commissions appear
before their own bodies or before the Council on behalf of the private interests of third
parties on matters related to the areas of service of their bodies.

Advocacy

Members shall represent the official policies of positions of the City Council or
commissions to the best of their ability when designated as delegates. When presenting
their individual opinions and positions, members shall explicitly state they do not
represent their body or the City of Benicia, nor will they allow the inference that they do.

Policy Role of Members

Members shall respect and adhere to the council-manager structure of city government as
provided by state law and City Code. In this structure, the City Council determines the
policies of the City with the advice, information and analysis provided by the public,
commissions, and City Staff.

Members therefore shall not interfere with the administrative functions of the City or the

professional duties of City Staff; nor shall they impair the ability of staff to implement
Council policy decisions.
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Members should refrain from:
* Disrupting staff from the conduct of their jobs
* Involvement in administrative functions
* Attending staff meetings unless requested by staff

15.  Independence of Boards and Commissions
Because of the value of the independent advice of commission to the public decision-
making process, members of Council shall refrain from using their position to influence
the deliberations or outcomes of commission proceedings.

16.  Positive Work Place Environment
Members shall support the maintenance of a positive and constructive work place
environment for City employees and for residents and businesses dealing with the City.
Members shall recognize their special role in dealings with City employees to in no way
create the perception of inappropriate direction fo staff.

i17.  Implementation & Enforcement
As an expression of the standards of conduct for members expected by the City, this
Code of Conduct is intended to be self-enforcing. It, therefore, becomes most effective
when members are thoroughly familiar with it and embrace its provisions.

For this reason, ethical standards shall be included in the regular orientation for
candidates for City Council, applicants to commissions, and newly elected and appointed
officials. Members entering office shall sign a statement affirming that they read and
understand the City of Benicia Code of Conduct.

This Code shall be reviewed annually by the City Council and City commissions at the
annual organization and procedures meeting of each body. At such meeting, Council
Members and Commissioners shall sign a statement affirming they have read and
understand the Code of Conduct.

The Benicia Code of Conduct expresses standards of ethical conduct expected for
members of the City Council and commissions. Members themselves have the primary
responsibility to assure that ethical standards are understood and met, and that the public
can continue to have full confidence in the integrity of government.

The chairs of commissions and the Mayor have the additional responsibility to intervene
when actions of members that appear to be in violation of the Code of Conduct are
brought to their attention.

I affirm that I have read and understand the City of Benicia Code of Conduct.

Signature Date

Print Name
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Participant Name:

Course Date & Time: November 8, 2007, 7:00 p.m. (Planning Commission)
Location: Benicia City Hall, Council Chambers
Eligible Credit: Requires Attendance for Entire Session

This course is an overview course on open government principles necessary to satisfy the requirements of
Title 4 of the Benicia Municipal Code, including the following:

« The Brown Act
+» Conflict of interest Issues

« Ethics; and

- Due process.

To be completed by participant:

By signing below, | certify that | attended this session, participated in the activity described above and have read
Title 4 of the Benicia Municipal Code.

Participant Signature

NOTE TO PARTICIPANT: Please provide a copy of this proof of participation to the City Clerk. In addition,
we recommend you make a copy of this proof of participation for your own records to retain for at least five
years. These certificates are only available at this program; duplicates will not be issued.




Members should refrain from:
* Disrupting staff from the conduct of their jobs
* Involvement in administrative functions
* Attending staff meetings unless requested by staff

15.  Independence of Boards and Commissions
Because of the value of the independent advice of commission to the public decision-
making process, members of Council shall refrain from using their position to influence
the deliberations or outcomes of commission proceedings.

16.  Positive Work Place Environment
Members shall support the maintenance of a positive and constructive work place
environment for City employees and for residents and businesses dealing with the City.
Members shall recognize their special role in dealings with City employees to in no way
create the perception of inappropriate direction to staff.

17.  Implementation & Enforcement
As an expression of the standards of conduct for members expected by the City, this
Code of Conduct is intended to be self-enforcing. It, therefore, becomes most effective
when members are thoroughly familiar with it and embrace its provisions.

For this reason, ethical standards shall be included in the regular orientation for
candidates for City Council, applicants to commissions, and newly elected and appointed
officials. Members entering office shall sign a statement affirming that they read and
understand the City of Benicia Code of Conduct.

This Code shall be reviewed annually by the City Council and City commissions at the
annual organization and procedures meeting of each body. At such meeting, Council
Members and Commissioners shall sign a statement affirming they have read and
understand the Code of Conduct.

The Benicia Code of Conduct expresses standards of ethical conduct expected for
members of the City Council and commissions. Members themselves have the primary
responsibility to assure that ethical standards are understood and met, and that the public
can continue to have full confidence in the integrity of government.

The chairs of commissions and the Mayor have the additional responsibility to intervene
when actions of members that appear to be in violation of the Code of Conduct are
brought to their attention.

I affirm that I have read and understand the City of Benicia Code of Conduct.

Signature Date

Print Name
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BENICIA PLANNING COMMISSION
CITY COUNCIL CHAMBERS

REGULAR MEETING MINUTES

Thursday, October 11, 2007

7:00 P.M.
OPENING OF MEETING
A. Pledge of Allegiance
B. Roll Call of Commissioners
Present: Commissioners Richard Bortolazzo, Rick Ernst, Dan Healy (arrived at
7:05 p.m.), Rod Sherry, Lee Syracuse and Brad Thomas
Absent: Chair Railsback (excused)

Staff Present: Acting Community Development Director Damon Golubics
Contract Attorney Kat Wellman
Management Analyst Gina Eleccion

C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of
each member of the public is posted at the entrance to this meeting room per Section

4.04.030 of the City of Benicia’s Open Government Ordinance.

AGENDA CHANGES AND DISCUSSION

Gina Eleccion recommended the continuation of the Minutes of August 9, 2007 to the next
meeting, pending Commissioner Healy’s arrival.

OPPORTUNITY FOR PUBLIC COMMENT

A. WRITTEN
None.
B. PUBLIC COMMENT

Greg Gartrell, 213 Military East — Spoke regarding a MetroPCS facility at 1400 East 2"
Street. He is concerned with the decibel level of the equipment being installed. He stated
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Iv.

that he never received notification of the public hearings, though he noted recent issues
with the post office. He has worked with MetroPCS to try to resolve potential noise issues
prior to construction of the site. He thanked the City Manager who is working to resolve
this.

The Commission requested this item be agendized for discussion at the next meeting.

Scott Strawbridge, 144 East G Street — He noted that he was contacted by the previous
speaker regarding his concerns with the MetroPCS facility. He noted that he resigned from
the Planning Commission and welcomed the new members. He thanked the Mayor for his
appointment to the Commission. He thanked Commissioner Healy for his assistance while
on the Commission. He noted that there is a question in the community about the diversity
of the Planning Commission. He feels comfortable with the makeup of the existing
Commission. He thanked Bonnie Silveria for her service to the Commission.

CONSENT CALENDAR

On motion of Commissioner Healy, seconded by Commissioner Sherry, the Consent Calendar,
with abstentions as noted, was approved by the following vote:

Ayes: Commissioners Bortolazzo, Ernst, Healy, Sherry, Syracuse and Thomas

Noes: None

Absent: Chair Railsback

A. Approval of Agenda

B. Planning Commission Minutes of August 9, 2007 — Commissioners Ernst, Sherry Syracuse
and Thomas abstained as they were not on the Commission at the August meeting.

C. Approval of 2008 Meeting Schedule

REGULAR AGENDA ITEMS

A. ZONING TEXT AMENDMENT TO PROHIBIT FUTURE BILLBOARDS OR NON-

ACCESSORY SIGNS AND TO ELIMINATE THE CHAPTER PERTAINING TO
FREEWAY ADVERTISING SIGNS

Zoning Text Amendment

City Wide

PROPOSAL:

The zoning text amendment would update and amend Title 18 (Signs), by adding Section
18.24.015 to prohibit any future Billboards and Non-accessory Signs and delete Chapter
18.32 pertaining to Freeway Advertising Displays.

Recommendation: City Council approval of update and amendment of Title 18 of
the Benicia Municipal Code, based on the findings in the proposed resolution.

Kat Wellman, Contract Attorney, gave a brief overview of the proposal. She noted that
the Commission will review the proposed ordinance and make a recommendation to the
City Council. She noted that billboards are those that are not connected to the property
that they’re located on. The proposed ordinance supports the goals of the General Plan.
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She noted that there is an application for a proposed billboard that will be coming
forward at a future Planning Commission meeting.

Commissioner Syracuse commented on electronic billboards. Kat Wellman noted that
this ordinance will prohibit all new billboards. She further noted that CalTrans makes
decisions regarding safety. Commissioner Syracuse questioned if a review of the
existing billboards was completed. Damon Golubics noted that there has been review of
billboards, though not necessarily in the recent past.

Commissioner Ernst questioned the process for removing existing billboards.
Commissioner Syracuse gave background on the billboards.

Commissioners questioned the business signs on [-780. Damon Golubics noted that
those are not billboards, but onsite signs.

Kat Wellman noted that there are definitions in the sign ordinance.

Commissioner Bortolazzo questioned sandwich boards as nonaccessory signs. Kat
Wellman noted that directional signs and realtor signs are not considered nonaccessory
signs. Damon Golubics noted that the sandwich board sign regulations will be looked at
over the next year and a half.

Commissioner Sherry questioned if there have been any discussions on pursuing the
other goals of the General Plan. Damon Golubics stated that there is a master list of
implementing the goals of the General Plan and will report back at a future Planning
Commission meeting.

The public hearing was opened.

Mike McCoy, Applicant — He has a proposal for a new billboard. He commented that
the existing signs would be valued based on their market value, not construction costs.
Regarding electronic billboards, the City would have to look at that specifically. He is
proud of the proposal that he has submitted and he would be disappointed if the project
does not move forward to the Planning Commission. He noted that the State of
California regulates signs on their highways. There are economic costs associated with
prohibiting billboards.

Reid Lewis, Co-Applicant — He thanked staff for working on this proposal. The proposal
submitted was based on the existing code. The company is proud of the proposal
submitted. He hopes that the proposal moves forward to the Planning Commission.

The public hearing was closed.

Commissioner Healy believes the Commission is obligated to fulfill the goals of the
General Plan and would like this to move forward.



Commissioner Sherry questioned what consequences this ordinance will have other than
prohibiting billboards. Damon Golubics stated that this only addresses the billboards. A
sign ordinance update will be undertaken sometime in the future.

RESOLUTION NO. 07-17 (PC) - A RESOLUTION OF THE PLANNING
COMMISSION OF THE CITY OF BENICIA RECOMMENDING THAT THE
CITY COUNCIL APPROVE A ZONING TEXT AMENDMENT TO PROHIBIT
FUTURE BILLBOARDS OR NONACCESSORY SIGNS AND ELIMINATE THE
CHAPTER PERTAINING TO FREEWAY ADVERTISING DISPLAY SIGNS

On motion of Commissioner Healy, seconded by Commissioner Ernst, the above
Resolution was adopted by the following vote:

Ayes: Commissioners Bortolazzo, Ernst, Healy, Sherry, Syracuse and Thomas
Noes: None

Absent: Chair Railsback

Abstain: None

Damon Golubics noted that this is scheduled for the November 6, 2007 City Council
meeting.

VI COMMUNICATIONS FROM STAFF

Damon Golubics welcomed the new Commissioners.

Gina Eleccion noted that the Ad Hoc Historic Survey Subcommittee is continuing its review of the
historic property survey forms.

VII. COMMUNICATIONS FROM COMMISSIONERS

Commissioner Healy apologized for being late and welcomed the new Commissioners. He
thanked the previous Commissioners for their service. In addition, he congratulated Charlie Knox
on the birth of his daughter.

Commissioner Bortolazzo welcomed the new Commissioners.

VIII. ADJOURNMENT
Commissioner Bortolazzo adjourned the meeting at 7:55 p.m.
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Community Development Department

MEMORANDUM
Date: November 1, 2007
To: Planning Commission
From: Damon Golubics
Senior Planner
Re: Status Report Regarding the Metro PCS Wireless Communications Facility

at 1400 East Second Street

At the October 11, 2007 Planning Commission meeting, the Commission directed staff to
prepare a status report on the Heritage Presbyterian Church/Metro PCS wirel ess communi cations
facility at 1400 East Second Street. The following is abrief summary of thisissue to date.

On January 11, 2007, the Planning Commission approved an application by Metro PCS for ause
permit to install three wireless communications antennas on the existing Heritage Presbyterian
Church steeple, with associated mechanical equipment located in an equipment shelter. This
same application was a so agendized and discussed during the May 11, 2006 Planning
Commission meeting and the January 11, 2007 joint meeting of the Planning and Historic
Preservation Review Commissions. The project was approved and conditioned by both the
Planning Commission and Historic Preservation Review Commissions and project construction is
nearing completion.

Recently, neighbors at 213 Military East have voiced concern over potential noise impacts
regarding the approved equipment enclosure and previous noticing of the project during the
development review process. Each item will be briefly discussed below.

City noise standards listed in the General Plan require that such wireless communications
facilities shall not exceed 55 decibels (dB) during daytime hours and 50dB during evening hours.
These noise standards may be adjusted upwards (an increase of 3dB is permitted) to allow for an
increase in the existing ambient hourly noise levels associated with a proposed project. Data
submitted by the project applicant shows that the proposed noise emitted by the Metro PCS
equipment will be 52dB. The Municipal Code noise standard for this type of equipment in a
residential zoned area dictates that during daylight hours such equipment must operate below
60dB. At night, adecibel level of between 55dB and 50dB must be maintained.

Although the equipment therefore complies with all applicable City standards, in order to further
mitigate any noise impacts associated with this wireless communications project, Metro PCS has



agreed to install additional sound attenuation at the equipment enclosure to lessen the noise
impact to adjacent residences.

Evidence in the project file suggests that the required public hearing notices for al phases of
project review were carried out according to the requirements of the BeniciaMunicipal Code.
Records indicate that the residents of 213 Military East were mailed the required public hearing
notices for this project. The residents of 213 Military East were sent public hearing notices
confirmed via certified mail for this November 8, 2007 discussion item tonight.



