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BENICIA CITY COUNCIL 
SPECIAL MEETING AGENDA 

 
Council Chambers 
November 22, 2010 

8:00 PM 

Times set forth for the agenda items are estimates.   
Items may be heard before or after the times designated.                             

 
 
I. CALL TO ORDER (8:00 PM): 

 
II. CONVENE OPEN SESSION: 

 
A. ROLL CALL 

 
B. PLEDGE OF ALLEGIANCE 

 
C. REFERENCE TO THE FUNDAMENTAL RIGHTS OF THE PUBLIC: 

A plaque stating the fundamental rights of each member of the public is posted 
at the entrance to this meeting room per section 4.04.030 of the City of 
Benicia's Open Government Ordinance. 

 
III. ANNOUNCEMENTS/APPOINTMENTS/PRESENTATIONS/PROCLAMATIONS: 

 
A. ANNOUNCEMENTS 

 
1. Announcement of action taken at Closed Session, if any. 

 
2. Openings on Boards and Commissions: 

 
Sky Valley Open Space Committee: Four full terms to January 31, 2015 

 
Civil Service Commission: Two full terms to January 31, 2015 

 
Planning Commission:  Two full terms to January 31, 2015 
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Parks, Recreation and Cemetery Commission: Two full terms to 
January 31, 2015 

 
3. Mayor’s Office Hours:  

Mayor Patterson will maintain an open office every Monday (except 
holidays) in the Mayor’s Office of City Hall from 6:00 p.m. to 7:00 p.m. No 
appointment is necessary. Other meeting times may be scheduled 
through the City Hall office at 746-4200. 

 
B. APPOINTMENTS 

 
C. PRESENTATIONS 

 
D. PROCLAMATIONS 

 
IV. ADOPTION OF AGENDA: 

 
V. OPPORTUNITY FOR PUBLIC COMMENT: 

 
This portion of the meeting is reserved for persons wishing to address the Council 
on any matter not on the agenda that is within the subject matter jurisdiction of the 
City Council.  State law prohibits the City Council from responding to or acting upon 
matters not listed on the agenda.  Each speaker has a maximum of five minutes for 
public comment.  If others have already expressed your position, you may simply 
indicate that you agree with a previous speaker.  If appropriate, a spokesperson 
may present the views of your entire group.  Speakers may not make personal 
attacks on council members, staff or members of the public, or make comments 
which are slanderous or which may invade an individual’s personal privacy. 

 
A. WRITTEN COMMENT 

 
B. PUBLIC COMMENT 

 
VI. ACTION ITEMS (8:15 PM): 

 
A. REPORT FROM THE ARSENAL SUBCOMMITTEE AND 

RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT 
AWARD OF AN AGREEMENT FOR CONSULTING SERVICES FOR THE 
BENICIA ARSENAL PROJECT 
 
With the recent notification from the state Department of Toxic 
Substances Control that further investigation and remediation is needed 
for the Benicia Arsenal, the City issued a Request for Qualifications from 
legal and technical firms to provide the City support on the project.  
After interviewing the 7 finalists, the team headed by ERS emerged as 
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the group best suited for the City’s needs on the Arsenal Project.  The 
Council Subcommittee recommends that an initial agreement be 
awarded to the team with a not to exceed of $10,000 for out of pocket 
expenses. 
 
Recommendation: 
(1)   Adopt the Resolution approving an agreement with ERS Corporation for    

consulting services for the Benicia Arsenal investigation and potential 
cleanup project and authorizing the City Attorney to sign the contract on 
behalf of the City; and 

(2)   Place a standing item on the Council’s agenda for a report on the Arsenal. 
 
 

VII. ADJOURNMENT (10:00 PM): 
 
 
 

Public Participation 
 
The Benicia City Council welcomes public participation.   
 
Pursuant to the Brown Act, each public agency must provide the public with an opportunity 
to speak on any matter within the subject matter jurisdiction of the agency and which is not 
on the agency's agenda for that meeting.  The City Council allows speakers to speak on 
non-agendized matters under public comment, and on agendized items at the time the 
agenda item is addressed at the meeting.  Comments are limited to no more than five 
minutes per speaker.  By law, no action may be taken on any item raised during the public 
comment period although informational answers to questions may be given and matters 
may be referred to staff for placement on a future agenda of the City Council. 
 
Should you have material you wish to enter into the record, please submit it to the City 
Manager. 
 

Disabled Access 
 
In compliance with the Americans with Disabilities Act (ADA), if you need special 
assistance to participate in this meeting, please contact Anne Cardwell, the ADA 
Coordinator, at (707) 746-4211. Notification 48 hours prior to the meeting will enable the 
City to make reasonable arrangements to ensure accessibility to this meeting. 
 

Meeting Procedures 
 
All items listed on this agenda are for Council discussion and/or action.  In accordance 
with the Brown Act, each item is listed and includes, where appropriate, further description 
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of the item and/or a recommended action.  The posting of a recommended action does not 
limit, or necessarily indicate, what action may be taken by the City Council. 
 
Pursuant to Government Code Section 65009, if you challenge a decision of the City 
Council in court, you may be limited to raising only those issues you or someone else 
raised at the public hearing described in this notice, or in written correspondence delivered 
to the City Council at, or prior to, the public hearing.  You may also be limited by the ninety 
(90) day statute of limitations in which to challenge in court certain administrative decisions 
and orders (Code of Civil Procedure 1094.6) to file and serve a petition for administrative 
writ of mandate challenging any final City decisions regarding planning or zoning. 
  
The decision of the City Council is final as of the date of its decision unless judicial review 
is initiated pursuant to California Code of Civil Procedures Section 1094.5.  Any such 
petition for judicial review is subject to the provisions of California Code of Civil Procedure 
Section 1094.6. 
 

Public Records 
 
The agenda packet for this meeting is available at the City Manager's Office and the 
Benicia Public Library during regular working hours.  To the extent feasible, the packet is 
also available on the City's web page at www.ci.benicia.ca.us under the heading "Agendas 
and Minutes."  Public records related to an open session agenda item that are distributed 
after the agenda packet is prepared are available before the meeting at the City Manager's 
Office located at 250 East L Street, Benicia, or at the meeting held in the Council 
Chambers.  If you wish to submit written information on an agenda item, please submit to 
the City Clerk as soon as possible so that it may be distributed to the City Council.  A 
complete proceeding of each meeting is also recorded and available through the City 
Clerks Office. 

http://www.ci.benicia.ca.us/


 AGENDA ITEM 
 CITY COUNCIL MEETING DATE  -   NOVEMBER 22, 2010 
 ACTION ITEMS 
 
DATE  : November 17, 2010 
 
TO  : City Council 
 
FROM  : City Attorney 
 
SUBJECT : REPORT FROM THE ARSENAL SUBCOMMITTEE AND 

RECOMMENDATION FOR AWARD OF AN AGREEMENT FOR 
CONSULTING SERVICES FOR THE BENICIA ARSENAL PROJECT 
AWARD OF AN AGREEMENT FOR CONSULTING SERVICES FOR 
THE BENICIA ARSENAL PROJECT 

 
RECOMMENDATION:  
(1)  Adopt the Resolution approving an agreement with ERS Corporation for 
consulting services for the Benicia Arsenal investigation and potential cleanup 
project and authorizing the City Attorney to sign the contract on behalf of the 
City; and 
(2)  Place a standing item on the Council’s agenda for a report on the Arsenal. 
 
EXECUTIVE SUMMARY:   
With the recent notification from the state Department of Toxic Substances 
Control that further investigation and remediation is needed for the Benicia 
Arsenal, the City issued a Request for Qualifications from legal and technical 
firms to provide the City support on the project.  After interviewing the 7 finalists, 
the team headed by ERS emerged as the group best suited for the City’s needs 
on the Arsenal Project.  The Council Subcommittee recommends that an initial 
agreement be awarded to the team with a not to exceed of $10,000 for out of 
pocket expenses. 
 
BUDGET: 
There are sufficient funds to cover the $10,000 for expenses in the City Attorney’s 
budget.  It is anticipated that some or all of this may be reimbursed at a future 
date.   
 
GENERAL PLAN: 
Relevant General Plan Goals and Policies include: 
 

q Goal 2.5: Facilitate and encourage new uses and development which 
provide substantial and sustainable fiscal and economic benefits to the 
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City and the community while maintaining health, safety, and quality of 
life 

q Goal 4.7: Ensure that existing and future neighborhoods are safe from risks 
to public health that could result from exposure to hazardous materials. 

Ø Policy 4.7.3: Protect existing and future development from 
contaminated sites, hazardous landfill waste and debris, chemical 
spills, and other hazards including unexploded ordnance and 
explosive waste. 

Ø Policy 4.7.5: Require that all sites known or suspected to have 
unexploded ordnance and/or a toxic history be tested and 
remediated before any development can occur. 

 
STRATEGIC PLAN: 
Relevant Strategic Plan Goal: 
 

q Strategic Issue #1: Protecting Community Health and Safety 
  

BACKGROUND: 
On October 25, 2010, the City issued a Request for Qualification for legal and 
technical support for the Benicia Arsenal project.  A total of 16 firms responded.  
The firms were:   

• Musick, Peeler & Garrett, LLP;  
• Richards, Watson & Gershon;  
• Brownshein Hyatt Farber, Schreck;  
• Best, Best & Krieger;  
• Paladin Law Group, LLP, teamed up with Amec; 
• Hanson Bridgett, LLP;  
• Thomas White Law;  
• Farella Braun & Martel, LLP, with a team consisting of Marten Law, and 
Daniel Stephens & Associates, Inc.;   

•  Brooks-Street, with a team consisting of Northgate Environmental 
Management, Keadjian Associates, Holland and Knight and retired 
General Elvin Heiberg, III;   

• Cox, Castle & Nicholson, LLP, teamed up with Erler & Kalinowski, Inc.;  
• Wendel Rosen, teamed up with Baseline; 
• Meyers Nave; 
• Allen Matkins teamed up with ERM;  
• ERS, teamed up with Briscoe, Ivester & Brazel LLP, Garrett & Knisely, 
Dongell Lawrence Finney LLP, Engineering/Remediation Resources Group;  

• CDM and; 
• Geosyntec teamed up with Downey Brand. 

 
Copies of the proposals are available on line at www.ci.benicia.ca.us/arsenal . 
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The Council Subcommittee met on November 8 and reviewed the proposals 
and selected 7 firms to interview.  Interviews were conducted on November 10 
and 11.  All of the firms, both those interviewed and those not interviewed, have 
excellent qualifications.   
 
Based on the interviews, the proposal and the qualifications of the team 
members, it is recommended that an agreement be awarded to the ERS team.  
ERS has a background in environmental engineering and scientific background 
as well as an insurance division.  The team includes Briscoe, Ivester & Brazel LLP, 
Garrett & Knisely, Dongell Lawrence Finney LLP, Engineering/Remediation 
Resources Group so a full range of services is available.  A summary of the team 
members is available in their proposal beginning on their page 15 of 23.  The 
team has the capacity to provide the necessary services to assist the City in 
assessing and managing the potential liabilities and risks associated with the 
state Department of Toxic Substances Control (“DTSC”) proposed action.  While 
the firm is not a registered lobbyist they can assist the City in lobbying and 
supporting legislative solutions.  The firm is a registered insurance broker and can 
assist with purchasing insurance as well as reviewing past insurance.  
 
Because the ERS team is confident that the necessary work can be done with 
very little cash spent by the City, the initial contract is for $10,000.  The $10,000 will 
be used for expenses and out of pocket costs incurred by ERS.  The ERS team will 
look to insurance, indemnity agreements and other potential arrangements to 
cover the full cost of their work.  Their work will include reviewing existing 
documents, tracking down other funding sources, representing the City at 
meetings as well as providing public information and participation services.  Of 
course, the contingency arrangement agreed to by ERS is not without bounds:  
any remedial work ERS does will not exceed the cost of any funds we obtain.  If 
we have not obtained a cost cap policy and have exceeded any funds we 
have found, we will have to find funds for the work. 
 
One of the options for financing characterization and remediation as well as 
public outreach and other financing needs mentioned by most of the firms 
submitting proposals was insurance.  Although the City is currently self-insured, in 
the past the City purchased general insurance. It may be that the City’s old 
policies will provide coverage for the investigation and any remediation of City 
facilities.  We already have much of the necessary insurance documents 
available since they were also used for the Acme Landfill case of a decade 
ago.  The consultant team will receive the insurance policies and make the 
necessary tenders to the insurance companies to get access to the insurance 
funding.  The consultant will research to locate other items of evidence of 
insurance coverage such as non-traditional evidence e.g. leases or other items 
mentioning possible responsibility of a party. 
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The City’s affirmative duty and primary goal is to protect public health and 
safety and ensure efficient and effective cleanup of the Arsenal without 
adverse impacts on economic activities and businesses.  With these principles in 
mind it appears that a collaborative approach, working with other Potentially 
Responsible Parties and the regulators like the State Department of Toxic 
Substances Control, will lead to the best result of protecting public health and 
safety and minimizing disruption to businesses.  The ERS team proposes a 
collaborative approach that will protect the City from liability to the extent 
possible while working with and providing support to property owners who may 
not have access to the resources the City has.  ERS’s has a focus on projects that 
are military sites and cleanup and they have developed creative and 
innovative strategies for achieving clean up needs while avoiding costs to local 
jurisdictions and unnecessary expense to current property owners. 
 
A draft scope of work is attached to the proposed agreement.  The scope 
mentions the Polanco Act as being a potential route to cleaning up the 
properties.  The California Polanco Redevelopment Act applies to 
redevelopment areas to allow cleanup agreements.  It also provides extensive 
immunities and cost recovery programs that may be worth investigation.  
Similarly, the CERCLA 120 (f) requires the Department of Defense to allow the 
city to participate in the planning and selecting of the remedial plan.  We will 
develop a definition sheet for these laws and acronyms similar to what we did 
with the Tourtelot project to help assist the Council and public. 
 
To assist with the public participation efforts, the City’s website already has a 
page devoted to this project. As noted above the location of the Arsenal page 
is www.ci.benicia.ca.us/arsenal.  On this page, people may not only access 
reports and documents related to the project but may also sign up to be alerted 
when information is added.  Other documents of interest will be added as time 
goes on.   In addition, if approved by the City Council, a regular report will be 
added to the City Council’s regular meetings to provide the subcommittee with 
an opportunity to update the public on items related to the project. 
 
It is anticipated that the standard city contract terms will be used with 
modifications to address the contingency arrangement and other special terms. 
For example, case law requires the City Attorney to retain (1) complete control 
over the course and conduct of the case; (2) a veto power over any decisions 
made by outside counsel; and (3) must be personally involved in overseeing the 
litigation.  A draft agreement is attached, but it has not yet been reviewed by 
ERS.  If significant deviations from the standard contract are desired, the 
agreement will be brought back to the City Council. 
 
Attachments:  

q Resolution 
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q ERS Proposal 
q Draft Agreement 
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RESOLUTION NO. 10 - 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA AWARDING THE 
CONSULTANT AGREEMENT TO ERS CORPORATION FOR THE BENICIA ARSENAL 
CLEANUP PROJECT AND AUTHORIZING THE CITY ATTORNEY TO SIGN THE 
CONTRACT ON BEHALF OF THE CITY 
 
 WHEREAS, the City issued a Request for Proposals for legal and technical 
support for the Benicia Arsenal Project and 16 responses were received; and 
 
 WHEREAS, seven firms were interviewed; and 
 
 WHEREAS, the Council Subcommittee recommends that the agreement 
be awarded to ERS Corporation. 
 
 NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the City of 
Benicia hereby awards the agreement to ERS Corporation and authorizes the 
City Attorney to execute the agreement subject to minor changes. 
  

***** 
On motion of Council Member     and seconded by 

Council Member    , the above Resolution was introduced and 
passed by the City Council of the City of Benicia at a regular meeting of said 
Council held on the 22th day of November, 2010 and adopted by the following 
vote. 
 
Ayes: 
 
Noes: 
 
Absent: 
 
              

Elizabeth Patterson, Mayor 
 
Attest: 
 
______________________________ 
Lisa Wolfe, City Clerk 
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CONSULTANT AGREEMENT 
 

This agreement ("Agreement") entered into November 22, 2010, is between the City of 
Benicia, a municipal corporation (hereinafter "CITY"), and ERS Corporation, a California 
corporation, with its primary office located at 1600 Riviera Ave. Suite 310, Walnut Creek, CA 
94596  (hereinafter "CONSULTANT") (collectively, "the Parties"). 
 

RECITALS 
 

WHEREAS, CITY has determined it is necessary and desirable to secure certain services 
for Arsenal Cleanup Project.  The scope of work for said service (hereinafter "Project") is 
attached hereto as Exhibit "A" and is hereby incorporated by reference; and 

 
WHEREAS, CONSULTANT is specially trained, experienced and competent to perform 

the services required by this agreement; and 
 

WHEREAS, CONSULTANT represents it is qualified and willing to provide such 
services pursuant to the terms and conditions of this Agreement. 
 

NOW, THEREFORE, IT IS AGREED by and between CITY and CONSULTANT as 
follows: 
 

AGREEMENT 
 
1. INCORPORATION OF RECITALS.  The recitals set forth above, and all defined terms 
set forth in such recitals and in the introductory paragraph preceding the recitals, are hereby 
incorporated into this Agreement as if set forth herein in full. 
 
2. SCOPE OF SERVICE. 
 

(a) Services to be Furnished.  Subject to such policy direction and approvals as CITY 
through the City Attorney may determine from time to time, CONSULTANT shall perform the 
services set forth in the Task Order labeled Exhibit A, which is attached hereto and incorporated 
herein by reference. 
 

(b) Schedule for Performance.  CONSULTANT shall perform the services identified 
in Exhibit A and as expeditiously as is consistent with generally accepted standards of 
professional skill and care, and the orderly progress of work.  The parties agree that the efficient 
and effective prosecution of this project is vital to the success of the project. CONSULTANT 
shall not be responsible for performance delays caused by others, or delays beyond 
CONSULTANT’S control, and such delays shall extend the times for performance of the work 
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by CONSULTANT.  
 

 (c)  Standard of Quality.  All work performed by CONSULTANT under this 
Agreement shall be in accordance with all applicable legal requirements and shall meet the 
standard of quality ordinarily to be expected of competent professionals in CONSULTANT’S 
field of expertise.  CONSULTANT shall function as a technical advisor to CITY, and all of 
CONSULTANT’S activities under this Agreement shall be performed to the full satisfaction and 
approval of the CITY ATTORNEY. 
 

 (d)  Compliance With Laws.  CONSULTANT shall comply with all applicable 
federal, state, and local laws, codes, ordinances, regulations, orders, and decrees.  
CONSULTANT represents and warrants to CITY that CONSULTANT shall, at its own cost and 
expense, keep in effect or obtain at all times during the term of this Agreement any licenses, 
permits, insurance and approvals which are legally required for CONSULTANT to practice its 
profession or are necessary and incident to the due and lawful prosecution of the services it 
performs under this Agreement.  CONSULTANT shall maintain a City of Benicia business 
license.  CONSULTANT shall at all times during the term of this Agreement, and for one year 
thereafter, provide written proof of such licenses, permits, insurance, and approvals upon request 
by CITY.  CITY is not responsible or liable for CONSULTANT’S failure to comply with any or 
all of the requirements contained in this paragraph. 
 
3.  COMPENSATION. 
 

 (a) $10,000 for out of pocket expenses.  CONSULTANT shall be reimbursed by  
CITY for out of pocket expenses incurred in the prosecution of this project.  The amount of 
out of pocket expenses shall not exceed $10,000. An invoice and backup documentation shall 
be provided to CITY for the expenses. If funds become available, whether through insurance 
or other means, the $10,000 shall be reimbursed to CITY if funds become available for this. 
 (b)  Contingency Agreement.   This is a contingency fee agreement.  CITY shall pay 

no compensation for the services to be provided by this Agreement.  It is anticipated that the 
compensation paid to CONSULTANT shall be from insurance proceeds, grants and other funds.  
CONSULTANT shall submit monthly reports documenting its time and materials expended for 
the services performed under this Agreement during the preceding period.  Invoices or reports 
must be submitted in duplicate and must indicate the hours actually worked by each classification 
and employee name, as well as all other directly related costs by line item. 

 (c)  Additional Services.  CITY shall make no payment to CONSULTANT for any 
additional services unless such services and payment have been mutually agreed to and this 
Agreement has been formally amended in accordance with Section 7.   
 

(i)  Only the City Council can act on behalf of CITY to authorize 
CONSULTANT to perform additional services.  
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(ii)  CONSULTANT shall not commence any work or services exceeding the 

Scope of Services in Section 2 without prior written authorization from CITY in 
accordance with Section 7.  CONSULTANT’S failure to obtain a formal amendment 
to this Agreement authorizing additional services shall constitute a waiver of any and 
all right to compensation for such work or services.  

 
(iii) If CONSULTANT believes that any work CITY has directed 

CONSULTANT to perform is beyond the scope of this Agreement and constitutes 
additional services, CONSULTANT shall promptly notify CITY of this fact before 
commencing the work.  CITY shall make a determination as to whether such work is 
beyond the scope of this Agreement and constitutes additional services.  If CITY 
finds that such work does constitute additional services, CITY and CONSULTANT 
shall execute a formal amendment to this Agreement, in accordance with Section 7, 
authorizing the additional services and stating the amount of any additional 
compensation to be paid.  

 
4.  PRODUCT REVIEW AND COMMENT.  CONSULTANT shall provide CITY with at 
least two (2) paper copies of each product described in Exhibit A and one electronic version.  
Upon the completion of each product, CONSULTANT shall be available to meet with CITY.  If 
additional review and/or revision is required by CITY, CITY shall conduct reviews in a timely 
manner. 
 
5.  TERM OF AGREEMENT.  This Agreement shall be effective immediately upon the 
signatures of both Parties and shall remain in effect until completed, amended pursuant to 
Section 7, or terminated pursuant to Section 6. 
 
6.  TERMINATION: 
 

 (a)  CITY shall have the right to terminate this Agreement for any reason whatsoever 
at any time by serving upon CONSULTANT written notice of termination.  The Agreement shall 
terminate three (3) business days after notice of termination is given.  The notice shall be deemed 
given on the date it is deposited in the U.S. mail, certified, postage prepaid, addressed to 
CONSULTANT at the address indicated in Section 11. 
 

 (b)  If CITY issues a notice of termination,  
 

(i)  CONSULTANT shall immediately cease rendering services pursuant to 
this Agreement;  

 
(ii)  CONSULTANT shall deliver to CITY copies of all writings, whether or 
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not completed, which were prepared by CONSULTANT, its employees, or its 
subcontractors, if any, pursuant to this Agreement.  For purposes of this Agreement, 
the term "writings" shall include, but not be limited to, handwriting, typewriting, 
computer files and records, drawings, blueprints, printing, photostatting, 
photographs, and every other means of recording upon any tangible thing, any form 
of communication or representation, including letters, words, pictures, sounds, 
symbols, or combinations thereof;  

 
(iii) CITY shall pay CONSULTANT for work actually performed up to the 

effective date of the notice of termination, subject to the limitations prescribed by 
Section 3 of this Agreement, less any compensation to CITY for damages suffered as 
a result of CONSULTANT’S failure to comply with the terms of this Agreement.  
Such payment shall be in accordance with Exhibit B.  However, if this Agreement is 
terminated for fault of CONSULTANT, CITY shall be obligated to compensate 
CONSULTANT only for that portion of CONSULTANT’S services which are of 
benefit to CITY.  

 
7.  AMENDMENTS.  Modifications or amendments to the terms of this Agreement shall be 
in writing and executed by both Parties. 
 
8.  NONDISCLOSURE OF CONFIDENTIAL INFORMATION.  CONSULTANT shall not, 
either during or after the term of this Agreement, disclose to any third party any confidential 
information relative to the work of CITY without the prior written consent of CITY. 
 
9.  INSPECTION.  CITY representatives shall, with reasonable notice, have access to the 
work and work records, including time records, for purposes of inspecting same and determining 
that the work is being performed in accordance with the terms of this Agreement.  Inspections by 
CITY do not in any way relieve or minimize the responsibility of CONSULTANT to comply 
with this Agreement and all applicable laws. 
 
10.  INDEPENDENT CONTRACTOR.  In the performance of the services in this Agreement, 
CONSULTANT is an independent contractor and is not an agent or employee of CITY. 
CONSULTANT, its officers, employees, agents, and subcontractors, if any, shall have no power 
to bind or commit CITY to any decision or course of action, and shall not represent to any person 
or business that they have such power.  CONSULTANT has and shall retain the right to exercise 
full control of the supervision of the services and over the employment, direction, compensation, 
and discharge of all persons assisting CONSULTANT in the performance of said service 
hereunder.  CONSULTANT shall be solely responsible for all matters relating to the payment of 
its employees, including compliance with social security and income tax withholding, workers’ 
compensation insurance, and all other regulations governing such matters. 
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11.  NOTICE.  Any notices or other communications to be given to either party pursuant to 
this Agreement shall be in writing and delivered personally or by certified U.S. mail, postage 
prepaid, addressed to the party at the address set forth below.  Either party may change its 
address for notices by complying with the notice procedures in this Section.  Notice so mailed 
shall be deemed delivered three (3) business days after deposit in the U.S. mail.  Nothing shall 
preclude the giving of notice by facsimile machine provided, however, that notice by facsimile 
machine shall be followed by notice deposited in the U.S. mail as discussed above. 
 
If to CITY:   City Attorney 

City of Benicia 
250 East L Street 
Benicia, CA 94510 

 
If to CONSULTANT:  Mark O’Brien 
      ERS Corporation 

1600 Riviera Ave. Suite 310 
Walnut Creek, CA 94596 

 
12.  OWNERSHIP OF MATERIALS.  CITY is the owner of all records and information 
created, produced, or generated as part of the services performed under this Agreement.  At any 
time during the term of this Agreement, at the request of CITY, CONSULTANT shall deliver to 
CITY all writings, records, and information created or maintained pursuant to this Agreement.  In 
addition, CONSULTANT shall not use any of the writing, records, or information generated for 
the Project under this Agreement for any other work without CITY’s consent. 
 
13.  EMPLOYEES; ASSIGNMENT; SUBCONTRACTING.   
 
  (a)  Employees.  CONSULTANT shall provide properly skilled professional and 
technical personnel to perform all services required by this Agreement.  CONSULTANT shall 
not engage the services of any person(s) now employed by CITY without CITY’s prior express 
written consent.  The primary team members listed in CONSULTANT’s Proposal on pages 18-
20 shall not be substituted unless prior agreement is given by the City Attorney. 
 

 (b)  Assignment.  CONSULTANT shall not assign, delegate, or transfer its duties, 
responsibilities, or interests in this Agreement without the prior express written consent of CITY. 
Any attempted assignment without such approval shall be void and, at CITY’s option, shall 
terminate this Agreement and any license or privilege granted herein. 
 

 (c)  Subcontracting.  CONSULTANT shall not subcontract any portion of the work to 
be performed under this Agreement without the prior express written consent of CITY.  If CITY 
consents to CONSULTANT’S hiring of subcontractors, CONSULTANT shall provide to CITY 
copies of each and every subcontract prior to its execution.  All subcontractors are deemed to be 
employees of CONSULTANT, and CONSULTANT agrees to be responsible for their 
performance.  CONSULTANT shall give its personal attention to the fulfillment of the 
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provisions of this Agreement by all of its employees and subcontractors, if any, and shall keep 
the work under its control. 
 
14.  BINDING AGREEMENT.  This Agreement shall bind the successors in interest, legal 
representatives, and permitted assigns of CITY and CONSULTANT in the same manner as if 
they were expressly named herein. 
 
15.  WAIVER. 
 

 (a)  Effect of Waiver.  Waiver by either party of any default, breach, or condition 
precedent shall not be construed as a waiver of any other default, breach, or condition precedent 
or any other right under this Agreement. 
 

 (b)  No Implied Waivers.  The failure of either party at any time to require 
performance by the other party of any provision hereof shall not affect in any way the right to 
require such performance at a later time. 
 
16.  NONDISCRIMINATION.   
 

 (a)  Consultant shall not discriminate in the conduct of the work under this Agreement 
against any employee, applicant for employment, or volunteer on the basis of race, religious 
creed, color, national origin, ancestry, physical or mental disability, marital status, pregnancy, 
sex, age, sexual orientation or other prohibited basis will not be tolerated. 
 
 (b) Consistent with City’s policy that harassment and discrimination are unacceptable 
employer/employee conduct, CONSULTANT agrees that harassment or discrimination directed 
toward a job applicant, a City employee, or a citizen by CONSULTANT or CONSULTANT’S 
employee or subcontractor on the basis of race, religious creed, color, national origin, ancestry, 
physical or mental disability, marital status, pregnancy, sex, age, sexual orientation or other 
prohibited basis will not be tolerated.  CONSULTANT agrees that any and all violation of this 
provision shall constitute a material breach of the Agreement. 
 
17.  INDEMNITY.  CONSULTANT specifically agrees to indemnify, defend, and hold 
harmless CITY, its officers, agents, and employees from and against any and all actions, claims, 
demands, losses, expenses including attorneys’ fees, damages, and liabilities resulting from 
injury or death of a person or injury to property, arising out of or in any way connected with the 
performance of this Agreement, however caused, regardless of any negligence of the CITY, 
whether active or passive, excepting only such injury or death as may be caused by the sole 
negligence or willful misconduct of the CITY.  The CONSULTANT shall pay all costs that may 
be incurred by CITY in enforcing this indemnity, including reasonable attorneys’ fees. 
 
18.  INSURANCE. 
 

 (a)  Required Coverage.  CONSULTANT, at its sole cost and expense, shall obtain 
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and maintain in full force and effect throughout the entire term of this Agreement the following 
described insurance coverage.  This coverage shall insure not only CONSULTANT, but also, 
with the exception of workers’ compensation and employer’s liability insurance, shall name as 
additional insureds CITY, its officers, agents, employees, and volunteers, and each of them: 
 

Policy  
 

Minimum Limits of Coverage 

(i)        Workers’ Compensation 
 

Statutory 

(ii)       Comprehensive Automobile 
Insurance Services Office, form #CA 
0001 (Ed 1/87 covering auto liability 
code 1 (any auto) 
 

Bodily Injury/Property Damage 
$1,000,000 each accident 

(iii)      General Liability Insurance 
Services Office Commercial General 
Liability coverage on an occurrence 
basis (occurrence form CG 0001) 

$1,000,000 per occurrence.  If 
Commerical General Liability 
Insurance or other form with a 
general aggregate limit shall 
apply separately to this Project/ 
location, the general aggregate 
limit shall be twice the required 
occurrence limit 
 

(iv)      Errors and Omissions/ 
Professional’s Liability, errors and 
omissions liability insurance appropriate 
to the CONSULTANT’s profession. 

Generally $1,000,000 per  
occurrence 

 
 (b)  Deductibles and Self-Insured Retentions.  Any deductibles or self-insured 

retentions must be declared to and approved by CITY. 
 

 (c)  Required Provisions.  The general liability and automobile liability policies are to 
contain, or be endorsed to contain, the following provisions: 
 

(i)  For any claims related to this Project, the CONSULTANT’S insurance 
coverage shall be primary insurance as respects CITY, its officers, officials, 
employees, and volunteers.  Any insurance or self-insurance maintained by CITY, its 
officers, officials, employees, or volunteers shall be in excess of the 
CONSULTANT’S insurance and shall not contribute with it; 

 
(ii)  Any failure to comply with reporting or other provisions of the policies 

including breaches of warranties shall not affect coverage provided to CITY, its 
officers, officials, employees, or volunteers;  

 

VI.A.111



DRAFT 

 
 - 8 - 
 

(iii) The CONSULTANT’S insurance shall apply separately to each insured 
against whom claim is made or suit is brought, except with respect to the limits of 
the insurer’s liability;  

 
(iv)  Each insurance policy required by this Section shall be endorsed to state 

that coverage shall not be suspended, voided, canceled by either party, reduced in 
coverage or in limits except after giving CITY 30 days’ prior written notice by 
certified mail, return receipt requested.  

 
 (d)  Acceptability of Insurers.  CONSULTANT shall place insurance with insurers 

with a current A.M. Best’s rating of no less than [A:VII] unless CONSULTANT  requests and 
obtains CITY’S express written consent to the contrary. 
 

 (e)  Verification of Coverage. CONSULTANT must provide complete, certified 
copies of all required insurance policies, including original endorsements affecting the coverage 
required by these specifications.  The endorsements are to be signed by a person authorized by 
CONSULTANT’S insurer to bind coverage on its behalf.  All endorsements are to be received 
and approved by CITY before work commences. 
 
19.  WORKERS’ COMPENSATION. 
 

 (a)  Covenant to Provide.  CONSULTANT warrants that it is aware of the provisions 
of the California Labor Code which require every employer to be insured against liability for 
workers’ compensation or to undertake self-insurance in accordance with the provisions of that 
code.  CONSULTANT further agrees that it will comply with such provisions before 
commencing the performance of the work under this Agreement. 
 

 (b)  Waiver of Subrogation.  CONSULTANT and CONSULTANT’S insurance 
company agree to waive all rights of subrogation against CITY, its elected or appointed officials, 
agents, and employees for losses paid under CONSULTANT’S workers’ compensation insurance 
policy which arise from the work performed by CONSULTANT for CITY. 
 
20.  FINANCIAL RECORDS.  CONSULTANT shall retain all financial records, including 
but not limited to documents, reports, books, and accounting records which pertain to any work 
or transaction performed pursuant to this Agreement for four (4) years after the expiration of this 
Agreement.  CITY or any of its duly authorized representatives shall, with reasonable notice, 
have access to and the right to examine, audit, and copy such records. 
 
21.  CONFLICT OF INTEREST. CONSULTANT shall exercise reasonable care and 
diligence to prevent any actions or conditions which could result in a conflict with CITY’S 
interest.  During the term of this Agreement, CONSULTANT shall not accept any employment 
or engage in any consulting work which creates a conflict of interest with CITY or in any way 
compromises the services to be performed under this Agreement.  CONSULTANT shall 
immediately notify CITY of any and all violations of this Section upon becoming aware of such 

VI.A.112



DRAFT 

 
 - 9 - 
 

violation. 
 
It is anticipated that the Consultant will do work for other property owners so that economies and 
efficiencies of scale may be achieved.  The City shall be the Consultant’s primary client.  If a 
conflict arises, the Consultant shall cease work for other clients in the Arsenal and work only for 
the City unless otherwise agreed by the City and Consultant. 
 
22.  TIME OF THE ESSENCE.  CONSULTANT understands and agrees that time is of the 
essence in the completion of the work and services described in Section 2. 
 
23.  SEVERABILITY.  If any court of competent jurisdiction or subsequent preemptive 
legislation holds or renders any of the provisions of this Agreement unenforceable or invalid, the 
validity and enforceability of the remaining provisions, or portions thereof, shall not be affected. 
 
24.  GOVERNING LAW AND CHOICE OF FORUM.  This Agreement shall be 
administered and interpreted under California law as if written by both parties.  Any litigation 
arising from this Agreement shall be brought in the Superior Court of Solano County. 
 
25.  COSTS AND ATTORNEYS’ FEES.  If either party commences any legal action against 
the other party arising out of this Agreement or the performance thereof, the prevailing party in 
such action may recover its reasonable litigation expenses, including court costs, expert witness 
fees, discovery expenses, and attorneys’ fees.  In any action seeking recovery of monetary 
damages, the plaintiff shall not be considered to be the prevailing party unless it recovers at least 
66% of the dollar amount requested in the complaint’s prayer for relief.  
 
26.   CONTINGENCY ATTORNEY SUPERVISION.  The City Attorney retains (1) complete 
control over the course and conduct of the project; (2) a veto power over any decisions made by 
outside counsel; and (3) must be personally involved in overseeing the litigation.   
 
27.  INTEGRATION.  This Agreement represents the entire understanding of CITY and 
CONSULTANT as to those matters contained herein and supersedes all prior negotiations, 
representations, or agreements, both written and oral.  This Agreement may not be modified or 
altered except in accordance with Section 7.
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Executed by CITY and CONSULTANT on the date shown next to their respective signatures.  
The effective date of this Agreement shall be the date of execution by the CITY as shown below. 
 
 
ERS CORPORATION   CITY OF BENICIA 
 
 
 
BY:_____________________  BY:_____________________ 
DATED      DATED:    
 
 

RECOMMENDED FOR APPROVAL 
 

________________________   
Department Head 

 
 
APPROVED AS TO FORM 

 
________________________   
City Attorney 
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SCOPE OF WORK 
The work to be performed under this Agreement includes the work proposed in the Consultant’s 
proposal and the Request for Qualifications, which are incorporated by reference as well as the 
items listed below. 

 
1. Early Meetings with the Department of Toxic Substances Control and other agencies. 
2. Insurance:  In order to provide a source of funds for the Arsenal Project, the Consultant 

shall review and analyze historic insurance policies and insurance records of the City.  
The Consultant will tender the Arsenal Project to the appropriate insurance companies.  If 
gaps are found in the insurance coverage, the Consultant will perform the necessary 
historical research to locate other items of evidence of insurance coverage such as non-
traditional evidence, e.g. leases or other items mentioning possible responsibility of a 
party. 

a. The Consultant may assist other property owners determine if they have historical 
insurance policies and provide assistance with tendering their claims. 

b. The Consultant shall determine if insurance coverage will be provided to the city 
only if there is litigation or if coverage is provided for a threat of litigation or for 
an order issued by the State or Federal government. 

c. The Consultant shall also provide advice on Cost Cap containment policies and 
other types of insurance products that will help shield the City (and other property 
owners if possible) from unplanned cleanup costs. 

3. Preliminary Strategy and Goal Setting:  The Consultant shall meet with the Council 
Subcommittee and City Attorney to review and discuss preliminary objectives and 
outcomes for the project. 

4. Funding Options: The Consultant shall identify funding options available to the City 
beyond the insurance option.   Options included, but are not limited to, grant funds such 
as the EPA Brownfields grant program, US O.E.A.BRAC or FUDS Cleanup grants, 
indemnity, California Revolving Loan program, CERCLA ability to pay and private 
sources as another possible funding source. 

5. Develop Strategy: Based on a review of existing documents pertaining to the Arsenal, the 
Consultant will develop a strategy for achieving the City’s goals in a cost, time efficient 
and effective manner.  The Strategy should include consideration of the best regulating 
mechanism for the Project goals including which is the best state agency to lead the 
project, which approach minimizes the out of pocket expenses and liability for City and 
other property owners, and which statutory method for meeting CERCLA and 
environmental clearance (voluntary agreements or orders). 

a. The Consultant shall analyze the City’s potential liability and provide a report.  
Liability for public utilities as well as property ownership, among other things, 
shall be reviewed and considered if necessary. 

b. Various approaches shall be considered and recommended, including Hazardous 
Substances Accountability Act, Polanco Act, voluntary agreements with one or 
more PRP, CERCLA methods or orders. 
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c. The Consultant shall analyze the public health and safety risks iterated 
considering the existing documentation as well as any supplemental reports that 
may be required.  The Consultant shall consider whether a CERCLA 120f  
approach is required. 

6. Implement the Strategy:   
a. Directed by the City Attorney, the Consultant shall attend meetings as a 

representative of the City.  Meetings include those with regulators, other PRPs, 
insurance companies and the public.   

b. The Consultant shall monitor implementation of the strategy and report to the City 
to make sure that the goals of the Arsenal Project are attained.  The Consultant 
shall recommend additional measures to attain the goals, if necessary. 

7. Public Participation: 
a. The Consultant shall provide information and recommendations, if any, for the 

Council Subcommittee’s monthly report to the Council and public.   
b. The Consultant shall conduct periodic meetings for the general public and provide 

information for the City’s website.  Information shall consist of background 
information to assist the public’s need to know as well as current status updates 
on what is going on with the project.  There shall be an up to date FAQ provided 
by the Consultant as part of this information task.  Copies of the information on 
the website shall be provided in hard copy for a repository of documents to be 
retained in the City of Benicia Library while the project is current. 

8. If litigation is necessary, the Consultant shall provide the required services. 
9. Legislation and lobbying.  As needed, the Consultant will provide lobbying services and 

assistance with any necessary state or federal legislation.  
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