
December 11, 2008 
BENICIA PLANNING COMMISSION 
CITY COUNCIL CHAMBERS 
REGULAR MEETING AGENDA 
Thursday, December 11, 2008 
7:00 P.M. 
I. OPENING OF MEETING 

A. Pledge of Allegiance 
B. Roll Call of Commissioners 
C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of each 

member of the public is posted at the entrance to this meeting room per Section 4.04.030 of 
the City of Benicia’s Open Government Ordinance. 

II.  AGENDA CHANGES AND DISCUSSION 
III. OPPORTUNITY FOR PUBLIC COMMENT 

A. WRITTEN 
B. PUBLIC COMMENT 

IV. CONSENT CALENDAR 
Consent Calendar items are considered routine and will be enacted, approved or adopted by one 
motion unless a request for removal for discussion or explanation is received from the Planning 
Commission or a member of the public by submitting a speaker slip for that item. 
*Any Item identified as a Public Hearing has been placed on the Consent Calendar because it has not 
generated any public interest or dissent. However, if any member of the public wishes to comment on 
a Public Hearing item, or would like the item placed on the regular agenda, please notify the 
Community Development Staff either prior to, or at the Planning Commission meeting, prior to the 
reading of the Consent Calendar. 

A. Approval of Agenda 
B. Approval of Minutes of November 5, 2008 
C. Approval of Minutes of November 13, 2008 

D.  ZONING MAP AMENDMENT - DOWNTOWN HISTORIC OVERLAY DISTRICT 
City of Benicia 
Zoning Map Amendment - Downtown Historic Overlay District 
PROPOSAL: 



The City of Benicia is in the process of updating its downtown historic resource inventory. A current 
survey of historic properties has been completed and reviewed by the Historic Preservation Review 
Commission. Pursuant to Chapter 17.120 (Amendments) of the Benicia Municipal Code, the Planning 
Commission must make a recommendation to the City Council regarding only the Downtown Historic 
District map boundary changes recommended by the Historic Preservation Review Commission. The 
Planning Commission does not make a recommendation to Council on any other aspect of the historic 
survey update. 
Recommendation: Recommend City Council amendment to the Downtown Historic Overlay District 
based on the findings, and subject to the conditions listed in the proposed resolution and as discussed 
during the public hearing. 
  
REGULAR AGENDA ITEMS 
A. 726 FIRST STREET – RELLIK TAVERN USE PERMIT FOR LIVE ENTERTAINMENT AND ALCOHOL 
BEVERAGE SALES 
08PLN-57 Use Permit 
726 First Street, APN: 89-341-010 
PROPOSAL: 
In accordance with the Downtown Mixed Use Master Plan, the applicant requests approval of a Use 
Permit for alcohol beverage sales between the hours of 9pm and 2am and for indoor live 
entertainment. 
Recommendation: Approve a Use Permit for alcoholic beverage sales and live entertainment, for the 
proposed bar located at 726 First Street, based on the findings, and subject to the conditions listed in 
the proposed resolution and as discussed during the public hearing. 
*Smoking Room Legal Opinion* 
B.  ADOPTION OF COMMISSION RULES & PROCEDURES 
The Commission will discuss and adopt Rules and Procedures. 
Recommendation: Discuss, review, take public testimony, and approve rules and procedures by which 
the Planning Commission can conduct business. Adopt a resolution authorizing use of the Planning 
Commission rules and procedures. 
VI.  COMMUNICATIONS FROM STAFF 
VII.  COMMUNICATIONS FROM COMMISSIONERS 
IX. ADJOURNMENT 
Public Participation 
The Benicia Planning Commission welcomes public participation. 



Pursuant to the Brown Act, each public agency must provide the public with an opportunity to speak 
on any matter within the subject matter jurisdiction of the agency and which is not on the agency's 
agenda for that meeting. The Planning Commission allows speakers to speak on non-agendized 
matters under public comments, and on agendized items at the time the agenda item is addressed at 
the meeting. Comments are limited to no more than five minutes per speaker. By law, no action may 
be taken on any item raised during the public comment period although informational answers to 
questions may be given and matters may be referred to staff for placement on a future agenda of the 
Planning Commission. 
Should you have material you wish to enter into the record, please submit it to the Commission 
Secretary. 
Disabled Access 
In compliance with the Americans with Disabilities Act (ADA), if you need special assistance to 
participate in this meeting, please contact Valerie Ruxton, the ADA Coordinator, at (707) 746-4211. 
Notification 48 hours prior to the meeting will enable the City to make reasonable arrangements to 
ensure accessibility to this meeting. 
Meeting Procedures 
All items listed on this agenda are for Commission discussion and/or action. In accordance with the 
Brown Act, each item is listed and includes, where appropriate, further description of the item and/or 
a recommended action. The posting of a recommended action does not limit, or necessarily indicate, 
what action may be taken by the Planning Commission. 
The Planning Commission may not begin new public hearing items after 11 p.m. Public hearing items 
which remain on the agenda may be continued to the next regular meeting of the Commission, or to a 
special meeting. 
Pursuant to Government Code Section 65009; if you challenge a decision of the Planning Commission 
in court, you may be limited to raising only those issues you or someone else raised at the Public 
Hearing described in this notice, or in written correspondence delivered to the Planning Commission 
at, or prior to, the Public Hearing. You may also be limited by the ninety (90) day statute of limitations 
in which to file and serve a petition for administrative writ of mandate challenging any final City 
decisions regarding planning or zoning. 
Appeals of Planning Commission decisions which are final actions, not recommendations, are 
considered by the City Council. Appeals must be filed in the Community Development Department in 
writing, stating the basis of appeal with the appeal fee within 10 business days of the date of action. 
Public Records 
The agenda packet for this meeting is available at the City Clerk’s Office, the Benicia Public Library and 
the Community Development Department during regular working hours. To the extent feasible, the 
packet is also available on the City’s web page at www.ci.benicia.ca.usunder the heading "Agendas 
and Minutes." Public records related to an open session agenda item that are distributed after the 
agenda packet is prepared are available before the meeting at the Community Development 
Department’s office located at 250 East L Street, Benicia, or at the meeting held in the City Hall 



Council Chambers. If you wish to submit written information on an agenda item, please submit to 
Gina Eleccion, Management Analyst, as soon as possible so that it may be distributed to the Planning 
Commission. 

Minutes of November 5, 2008 (pdf)   
Minutes of November 13, 2008 (pdf)   
H District Report (pdf)   
Rellik Tavern report (pdf)   
Smoking Room Legal Opinion (pdf)   
PC Rules and Procedures (pdf)   

 



 

 

 

 
 

BENICIA PLANNING COMMISSION 
CITY COUNCIL CHAMBERS 

 
SPECIAL MEETING MINUTES 

 
Wednesday, November 5, 2008 

 
7:00 P.M. 

 
I. OPENING OF MEETING  

 
A. Pledge of Allegiance 
B. Roll Call of Commissioners 
 
Present: Commissioners Richard Bortolazzo, Rick Ernst, Dan Healy, Rod Sherry, Lee 

Syracuse, and Chair Railsback 
Absent:  Commissioner Brad Thomas 
 
Staff Present:  Damon Golubics, Principal Planner 
  Rhonda Corey, Senior Administrative Clerk 
  Deborah Fox, Contract Attorney 
 
C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of 

each member of the public is posted at the entrance to this meeting room per Section 
4.04.030 of the City of Benicia’s Open Government Ordinance. 

 
II. AGENDA CHANGES AND DISCUSSION 

None. 
 
III. OPPORTUNITY FOR PUBLIC COMMENT  

 
A. WRITTEN 

Written comments received related to the public hearing item were distributed to the 
Commission and copies were available to the public. 
 

B. PUBLIC COMMENT  
None. 
 

IV. CONSENT CALENDAR  

D R A F T 
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On motion of Commissioner Sherry, seconded by Commissioner Ernst, the Consent Calendar 
was approved by the following vote: 
 
Ayes: Commissioners Bortolazzo, Ernst, Healy, Sherry, Syracuse, and Chair Railsback 
Noes:  None 
Absent: Commissioner Thomas 
Abstain: None 
 
A. Approval of Agenda  
 

V. REGULAR AGENDA ITEMS  
 

A.  ZONING TEXT AMENDMENT TO AMEND TITLE 5 AND TITL E 17 BY ADDING 
A NEW CHAPTER 17.102 (ADULT BUSINESSES) AND NEW CHAPTER 5.45 
(BUSINESS TAXES, LICENSES AND REGULATIONS) TO THE BENICIA 
MUNICIPAL CODE  
Zoning Text Amendment 
City Wide 
 
PROPOSAL:  
The proposed ordinance would update the Benicia Municipal Code provisions regarding 
adult entertainment by updating Chapter 5.44 and adding a new Chapter 5.45 in Title 5 
(Business Taxes, Licenses and Regulations) to regulate the licensing and operational 
standards for adult businesses.  It will also, as part of a zoning text amendment, add a 
new Chapter 17.102 (Adult Businesses) and amend Sections 17.28.020 (CC, CO, CG, 
and CW districts – Land use regulations) and 17.32.020 (IL, IG, IW and IP districts – 
Land use regulations). 
 
Recommendation:  Provide direction to City Council on amendments of Title 5 and 
Title 17 of the Benicia Municipal Code regarding adult businesses. 
 
Damon Golubics gave a presentation on the proposed revised draft ordinance 
 
Debra Fox gave a presentation explaining existing case law that prohibits the City from 
denying adult businesses in designated appropriate areas of town. She clarified the 
restrictions that could be applied to deter applicants from opening this type of business in 
the City of Benicia. She advised that the proposed ordinance is a state of the art 
ordinance covering a variety of possible adult businesses. Binders were made available 
for public view containing case law and extensive research done to draft the proposed 
ordinance. Direction was given to the Planning Commission to pass the item on to the 
City Council. 
 
Commissioner Bortolazzo asked whether anyone has applied to open an adult business 
yet. Damon advised that no applications have been received. A prospective applicant, 
Mr. Amatrone, made an inquiry.  
 
Commissioners had questions for Debra Fox about restrictions that could be incorporated 
in the ordinance to further restrict the operations of the business. Commissioners also 
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needed clarification of the fact that they cannot deny the ability of adult businesses to 
open up in Benicia. 
Debra Fox advised Commissioners that they could not deny the opening of such a 
business, only restrict them through the proposed ordinance. 
 
Chair Railsback stated that the city is doing its best to protect our community with a 
well-crafted ordinance that would make it more difficult for an adult business to open. 
 
Public hearing was opened. 
 
The majority of speakers stated that they came to the meeting with the impression that 
they could stop the business from opening by showing up at the meeting and voicing 
their opinions against the ordinance. They expressed their sadness and disappointment in 
their opinions not making a difference.  
 
Glenn Goldstein-584 Lori-Read the United States Constitution and doesn’t agree that it 
protects filth like this. Called on church groups to patronize the business and encouraged 
citizens of the community to videotape patrons to embarrass them. Suggested a civilian 
patrol.  
 
Julia Ecker-421 Larkin-Had no solutions to suggest. Is worried about the impact on the 
community. Concerned about the Police Department handling all of the issues that may 
be secondary effects. Hopes the community will work together. 
 
James West-98 Carlisle-Thanked Deborah Fox for her hard work in helping to protect 
our city. Asked if the number of patrons could be limited. Suggested widening parking 
spaces. Hopes that citizen complaints will be taken seriously by the Police Department.  
Mr. West addressed the prospective applicant stating that there is no demand for this type 
of business and that importing demand from other areas due to highway access is asking 
for trouble. Feels this type of business is corrosive with respect to women. 
 
Lynn Lokey-174 East H-Appalled, frightened and angry that counsel is defending this 
business. Offered no solutions Stated she is outraged and apologized for inappropriately 
directing her anger toward Debra for her personal attack. Concerned about morals and 
standards staying the same in Benicia. Suggested making fees too expensive to deter 
applicants. Stated that any business owner of an adult business should expect every 
mother in the city will be at their doorstep everyday.  
 
Shelley Paden-45 Vista Grande-Spent the past 21 days since the first meeting on this 
ordinance talking to people to get them to show up to express opposition to the 
ordinance. She was very upset due to the fact that she mistakenly thought that the 
resolution would not be passed if enough people showed up to oppose it. She also gave 
others she spoke with the same information. Wrote a speech and said she did not need to 
read it now that she knows that the city cannot stop businesses of this type to open up. 
Said she was saddened by this fact  She has spoken to approximately 300 people who 
also oppose the ordinance. 
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Maria Teresa Matthews-575 Cooper-Thanked staff and counsel for hard work done to 
put together the proposed resolution. She is hoping the community will rally to convey to 
the business owner that an adult business is not wanted here. She requests that the City of 
Benicia take the strongest position possible.  
 
Karen LaRiviere-318 Dale Ct-Thought she came to vote for or against the ordinance 
being proposed and was upset that meeting was not for that purpose. Appreciates the 
efforts of Deborah Fox and requests strong restrictions. 
 
Andrew Murphy-677 Robinson Way-Stated that case law exists because people have 
been against these types of establishments. Asked if there was a possibility of rezoning. 
Commissioner Healy advised him that all laws must be followed in good faith while 
honoring citizens. Healy also stated that the city cannot zone its way out of the problem.  
Murphy questioned whether or not we could establish mini parks near areas where the 
business could be opened. Requested a broader distance than 300 ft from parks or 
schools.  
 
Debby Skall 560 First-Was disappointed that everyone who showed up thought their 
opposition of the ordinance would matter. Questioned whether citizens who oppose may 
be able to pay to enter such a business and fill all seats in the business so no other 
patrons may enter. Deborah Fox stated she could not encourage citizens to picket or 
protest in any way. It is not possible to make it more costly to operate. Staff and counsel 
are trying to make a very thoughtful and legally defensible ordinance. Chair Railsback 
said that he shares in her frustration but must protect the city legally. 
 
Tyson Jones-563 Primrose-Is new to the community and chose Benicia due to family 
values. Suggested limiting hours of operation and touching between patrons and 
performers. Chair Railsback responded stating that these issues are already addressed in 
the proposed ordinance. Jones asked if the ordinance could be revised as laws change. 
Deborah Fox stated that it could be revised if found to be constitutionally sound. She 
further advised that lap dancing carries no first amendment protection.  
 
Kelly White-2092 Casa Grande-Thought she was here to voice opposition and is 
disappointed. Likes the town the way it is. Moved here for her children due to schools 
and the atmosphere in Benicia. She was concerned about the impact on the Police 
Department and wondered if they could handle the extra activity. Doesn’t understand 
how a business could just start operating if denied. Debra responded that if the city has 
an unconstitutional ordinance, anything could open anywhere. 
 
John Cosimedes- Supports staff recommendation to revise the ordinance. Was concerned 
about crimes that may occur in limousines in the parking lot. States he googled the 
prospective applicant Robert Amatrone and found that he owns Mobster Limousine 
Transportation in Concord and is concerned that he may be transporting customers to the 
business via his service. Believes provisions in the ordinance are strong and will deter 
adult businesses from opening in Benicia. Feels that it would be a good faith move for an 
adult business owner to understand community concerns, history and how vigilant 
citizens of this community are. Wants to let the applicant know that there will be no 
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protection from mothers and children picketing or videotaping patrons, which may end 
up on YouTube. Suggested sending in grandmothers and Nuns to police the business. 
 
Kelly Patchin-256 Essex Way-Happy about the proposed restrictions. Asked about any 
cities that have fought and won to keep adult businesses from opening and asked if 
citizens of the community should hire their own attorney. Asked what citizens could do 
to stop this and what other options may exist. Suggested delaying the process as a 
deterrent. Deborah Fox advised that there has not been any success in trying to fight the 
opening of adult businesses. Federal law says that cities have no choice. Chair Railsback 
advised that there is a time limit to respond to an application. 
 
Ken Maffeo-847 Rose-Expressed frustration about thinking he was coming to the 
meeting to oppose the business and is disappointed that citizens cannot fight the opening 
of adult businesses. Said he will let other community members know about the situation.  
 
John Lawson–652 Rose-Asked why the applicant wouldn’t have opened the business 
since an ordinance does not currently exist. Deborah Fox said that an ordinance already 
exists as well as a moratorium on adult businesses that is due to expire next year. 
Dislikes the fact that adult businesses can open even if the community doesn’t want it. 
Feels that most of the patrons will be residents from other cities. Asked Deborah Fox if 
citizens could take pictures of vehicles and license plates. Debra Fox could not legally 
advise anyone to do that. 
 
Ken Paulk-298 East S-Moved to Benicia a few years ago and chose Benicia because of 
the low crime rate. Requested a definition of a juice bar as opposed to a liquor bar. Chair 
Railsback responded to the question, stating a juice bar does not allow any type of 
alcohol on the premises. Patrons cannot bring in their own alcohol.  
 
Jasmine Powell-Has been a Benicia citizen for 35 years and loves this town. Wants to 
know if the 300 ft buffer from schools and parks could be increased to a greater distance. 
She questioned if the buffer could include churches and the Benicia Industrial Park. 
States she is a business owner and has not had to be concerned about excess traffic or 
security issues that the business could create.  
 
Flint Christensen-652 Rose-Stated that not one person has said that the ordinance is 
great. Suggested making it more difficult for the business to open. Feels that it is 
reasonable to explore further and take more time, regardless of a lawsuit. Wants the 
approval of a resolution delayed as much as possible with the maximum revisions 
possible.  
 
Deborah Fox suggested that the matter be turned over to the City Council for approval 
with a 30-day time frame until adoption of the ordinance.  
 
Commissioner Bortolazzo suggested acting expeditiously due to the expiration of the 
moratorium next year. 
 
Darin Judd-496 McCall-Applauded the efforts of staff in crafting the ordinance so well. 
Has experience in dealing with the issue and believes that efforts by counsel have been 
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excellent. Addressed the issues of environmental, traffic and parking impact. Asked if an 
EIR may be necessary due to the proximity of wetlands. The report would be very costly. 
A traffic study may also be necessary which would create mitigation fees for traffic 
impact, Police Officer response and extra traffic lights and signs. Asked if on-site 
parking is sufficient and suggested that off site parking not be allowed. He feels that it 
could be very costly for an applicant to provide enough parking. Suggested bonded 
security. 
 
Darrin Reading-1432 O’Hare-Asked everyone to pray about it. Suggested a “members 
only” club requiring a city permit for members.  
 
Kim Boufay-Voiced her concern about transfer of liquor licenses if another business has 
one at the address prior. Was concerned about alcohol consumption in limousines while 
patrons are en-route to the establishment. Asked counsel if we are modeling our 
ordinance after other cities that have successfully kept adult businesses from opening. 
Deborah Fox said that it is modeled after successful cities. 
 
Jon Van Landschoot-Pleased to see a large turnout for the meeting tonight. Thanked 
Commissioners for their efforts. Asked if it is possible to restrict the evening hours of 
operation to midnight and the parking lot cleared by the Police Department one half hour 
after closing. Suggested very bright lights in the parking lot and video surveillance. Also 
suggested that patrons not be allowed to sit in their vehicles in the parking lot for more 
than 5 minutes. Agrees with the idea of an EIR. Asked if security personnel would be 
relative to the occupancy limit. Suggested security be present at all times. Inquired about 
the possibility of progressive fines for noise and light pollution, litter, citations and other 
violations. Chair Railsback stated that there would be fines with progressive action for 
violations of all types. Stated that the citizens should file a lawsuit for first amendment 
rights.  
 
Five minute break at 9:12 pm. Reconvened at 9:21 pm. 
 
Commissioner Sherry asked why a revision was not made to the ordinance addressing 
the issue of the proximity to bars and liquor stores. Deborah Fox stated that counsel has 
not yet explored the restriction, as it is not routinely done. She does believe that it makes 
sense. Commissioner Sherry expressed concern about traffic into establishments selling 
alcohol. Asked if the 300 ft distance can be increased. Damon Golubics feels it is a good 
idea and Deborah Fox advised that most ordinances have a 500 ft distance. She also 
advised that she will do a map for the City Council showing a 300 ft buffer and another 
map with a 500 ft buffer. Deborah Fox directed Commissioners to move forward with a 
recommendation to Council to approve a 500 ft buffer.  
 
Chair Railsback asked if a 10 ft distance between performers and patrons is possible. 
Debra said that 6ft is standard and defensible.  
 
Commissioner Ernst addressed issues limiting juice bars so they can only have topless 
entertainment. Deborah Fox said that they could not be limited. Commissioner Ernst 
asked if a traffic study could be required. Chair Railsback stated that a study would have 
to wait until a specific site was applied for. He questioned using bonded security. Debra 
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Fox said that the requirement could be added. Commissioner Ernst questioned if the 
ordinance has strong enough language to cover ordinance violations and enforcement of 
penalties up to and including revocation of the business license. Deborah Fox advised 
that several provisions are already in place in the report. 
 
Commissioner Healy expressed concern about violence toward women. Suggested 
broader coverage screening of all employees of the business. Stated that interactions 
between patrons and waitresses have not been addressed. Suggested a separate entrance 
and exit for employees with security in place at the door.  
 
Commissioner Ernst thanked counsel for hard work in crafting the ordinance. He said he 
is not happy with the situation and it appears that the community agrees. He hopes that 
the community will work to find options to deter prospective applicants. Deborah Fox 
stated that any new ideas or concerns should be directed to City Attorney, Heather 
McLaughlin. Deborah Fox advised that the Police Department has been involved 
extensively in the ongoing process. 
 
On the motion of Commissioner Sherry, seconded by Commissioner Ernst the following 
resolution was approved and forwarded to the City Council by the following vote: 
Ayes:                    Commissioners Bortolazzo, Ernst, Healy, Sherry, Syracuse and Chair 
                             Railsback 
Noes:                    None 
Absent:                 Commissioner Thomas 
Abstain:                None 
 
RESOLUTION  NO. 08–10 (PC) - A RESOLUTION OF THE PLANNING 
COMMISSION OF THE CITY OF BENICIA RECOMMENDING CITY  
COUNCIL APPROVAL OF AMENDMENTS TO CHAPTER 5.44 (ADU LT 
BUSINESSES) AND ADDING CHAPTER 5.45 (ADULT BUSINESS 
PERFORMER LICENSE) IN TITLE 5 (BUSINESS TAXES, LICE NSES AND 
REGULATIONS) TO REGULATE THE LICENSING AND OPERATIO NAL 
STANDARDS FOR ADULT BUSINESSES AND AMENDING SECTION 
17.28.020 (CC, CO, CG and CW DISTRICTS- LAND USE REGULATIONS) AND 
SECTION 17.32.020 (IL, IG, IW and IP DISTRICTS- LAND USE 
REGULATIONS) AND ADDING CHAPTER 17.102 (ADULT BUSIN ESSES) IN 
TITLE 17 (ZONING) TO REGULATE THE LOCATIONS OF ADUL T 
BUSINESSES 
 

VI. COMMUNICATIONS FROM STAFF  
Damon Golubics reminded Commissioners and public that the next Planning Commission meeting 
would be held on Thursday November 13, 2008 at 5:30 pm. One item is on the agenda for a use 
permit for live entertainment and alcohol. The meeting will then adjourn and reconvene at the 
Senior Center where a Climate Action Plan Workshop will be conducted to begin at 6:30 pm 
Damon Golubics also stated that Planning Commission meeting rules will be discussed at the 
December meeting.  
 

VII. COMMUNICATIONS FROM COMMISSIONERS  
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Chair Railsback thanked staff and counsel for their hard work and citizens for their large turnout.  
 
Commissioner Ernst requested that a reminder be given to Commissioners and citizens regarding 
Del Lacey’s retirement party at the Clocktower at 5:30 pm on Saturday November 8th. Del is 
retiring after 35 years serving the City of Benicia. 
 

VIII. ADJOURNMENT  
Chair Railsback adjourned the meeting at 10:00 pm 
 



 

 
 

BENICIA PLANNING COMMISSION 
 

CITY COUNCIL CHAMBERS – Meeting 
SENIOR CENTER, 187 EAST L STREET - Workshop 

 
REGULAR MEETING MINUTES 

Thursday, November 13, 2008 
5:30 P.M. 

 
 

I. OPENING OF MEETING  
 
A. Pledge of Allegiance 
B. Roll Call of Commissioners 
 

Present:         Commissioners Richard Bortolazzo, Rick Ernst, Rod Sherry, 
                       Lee Syracuse, Brad Thomas and Chair Railsback. Commissioner  
                       Healy arrived at 5:35 P.M. 
Absent:          None 
 
Staff Present:  Damon Golubics, Principal Planner 
                        Kat Wellman, Contract Attorney 
                        Mike Marcus, Assistant Planner 
                        Rhonda Corey, Senior Administrative Clerk 
 

C. Reference to Fundamental Rights of Public - A plaque stating the Fundamental Rights of 
each member of the public is posted at the entrance to this meeting room per Section 
4.04.030 of the City of Benicia’s Open Government Ordinance. 

 
II. AGENDA CHANGES AND DISCUSSION 

None. 
 

III. OPPORTUNITY FOR PUBLIC COMMENT  
 

A. WRITTEN 
             None. 
B. PUBLIC COMMENT  
             None. 
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IV. CONSENT CALENDAR  

On the motion of Commissioner Syracuse, seconded by Commissioner Sherry, the Consent Calendar 
was approved by the following vote: 
 
Ayes:                    Commissioners Bortolazzo, Ernst, Sherry, Syracuse, Thomas and Chair Railsback 
Noes:                     None 
Absent:                 Commissioner Healy arrived  
Abstain:                Commissioner Syracuse from item V (B) only 
                             Commissioner Thomas from item V (C) only: 
 
A. Approval of Agenda  
B. Approval of Minutes of October 9, 2008 
C. Approval of Minutes of October 14, 2008 
 

V. REGULAR AGENDA ITEMS  
 

A.         439 FIRST STREET – LUCCA BAR AND RESTAURANT USE PERMIT FOR 
LIVE ENTERTAINMENT AND ALCOHOL BEVERAGE SALES  
08PLN-56 Use Permit 
439 First Street, APN: 89-174-030 

 

PROPOSAL:  
In accordance with the Downtown Mixed Use Master Plan, the applicant requests approval of a 
Use Permit for alcohol beverage sales between the hours of 9pm and 2am and for indoor live 
entertainment. 
 
Recommendation:  Approve a Use Permit for a bar establishment and live entertainment, for 
the proposed bar and restaurant located at 439 First Street, based on the findings, and subject to 
the conditions listed in the proposed resolution and as discussed during the public hearing. 
 
Mike Marcus gave a presentation regarding Lucca Bar and Restaurant and also made note of 
revised conditions for the project.  
 
Commissioner Sherry asked if staff level review is required for hours of operation. Mike Marcus 
said the Planning Commission should review it. 
 
Commissioner Bortolazzo questioned what type of lighting would be present on the E Street side  
of the building. The applicant will address the question after his presentation. 
 
Chair Railsback asked if other businesses have been denied. Damon Golubics advised that the 
Police Department has approved the application. Chair Railsback asked if staff or the Planning 
Commission would address design review. Damon Golubics stated that the Historic Preservation 
Review Commission would be responsible for design review. 
 
Commissioner Healy said that he feels that the business would be good for the downtown area. 
Believes that other businesses should be allowed. 
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Commissioner Ernst asked if alcohol would be served between the hours of 9 P.M.-2 A.M. 
Damon Golubics said that a use permit would be required if alcohol was served during those 
hours. Commissioner Ernst asked if amplified music would be allowed with limits or 
restrictions. Mike Marcus said that at this time there are no plans for amplified music. 
Commissioner Ernst asked if the yard to the rear of the business on West E Street belongs to the 
business. Mike Marcus advised that it does and there would be a rear deck, which would comply 
with ADA requirements. There would be no tables or chairs in that area. Commissioner Ernst 
asked if smoking would be allowed. Mike Marcus says that per the applicant, the back deck area 
would be a designated smoking area and would also serve as a legal exit.  
 
Commissioner Thomas asked if the only ADA access and exit would be from the back deck 
area. Mike Marcus stated that the front will also be ADA accessible with a total of three ADA 
accessibility points.  
 
The applicant Jan Lucca gave a presentation and said that he agrees with the staff report and 
conditions. He said that music is not an issue at this point, as any live entertainment would not 
be amplified. There will be two ADA ramps. One at the front door and one at the back door. 
There will be non-smoking tables in front of the business and the side of the business. Smoking 
tabled would be located in back of the business on the deck. Commissioner Bortolazzo asked 
which outside tables would be smoking tables. Jan Lucca stated that three tables in the back near 
the deck would be designated smoking tables. 
 
Jan Lucca advised that lighting issues have not yet been addressed for the outdoor areas but will 
be in the future.  
 
Commissioner Syracuse said that he is very happy about the location.  
 
Commissioner Ernst was surprised that there was no public comment on the project. He asked 
the proper noticing requirements were met. Damon Golubics advised that they were. 
Commissioner Ernst also asked if the building would be properly insulated due to the live 
entertainment proposed.  
 
Recess called By Chair Railsback at 5:53 P.M.  
 
Reconvened at the Senior Center (187 East L Street) at 6:40 P.M. 
 

VI. WORKSHOP (6:30 p.m.) 
 

A.  CLIMATE ACTION PLAN – Cal Poly City and Regiona l Planning 
Workshop Facilitators:  Professor Zeljka Howard, Dr. Adrienne Greve and Cal Poly 
students 
 
The Climate Action Plan is the implementation strategy to achieve the greenhouse gas 
(GHG) reduction target adopted by the City Council on September 16, 2008. The City's 



 

 4

project consultant is the Cal Poly, San Luis Obispo City and Regional Planning 
Department community design lab.  
 
The purpose of the workshop is to inform members of the public about the City’s climate 
protection planning process, set a community vision, and solicit ideas and input on 
implementation strategies. The City encourages everyone to participate in the workshop. 
 

VII. COMMUNICATIONS FROM STAFF  
None 
 

VIII. COMMUNICATIONS FROM COMMISSIONERS  
None. 
 

IX. ADJOURNMENT  
            Workshop was adjourned at 8:47 P.M. 



















































































 

                                                 
 

 

 

                                       City Attorney’s Office 
                                                                              MEMORANDUM 

Date:  December 10, 2008 
To:  Mike Marcus, Assistant Planner 
From:   Kat Wellman, Contract Attorney 
Re: LEGAL OPINION ON PRIVATE SMOKERS’ LOUNGE IN BAR  

ESTABLISHMENT  
 
BACKGROUND:   
 
A use permit has been requested to open a bar establishment called Rellik Tavern at 726 First 
Street .  The applicant has included a private smoker’s lounge in the plans.  The purpose of the 
room would be to deter patrons from congregating outside the front of the establishment on First 
Street to smoke.  The City’s ordinance pertaining to smoking has not been amended since 1987.  
Thus, the issue arose whether a smoking lounge would be permitted under current State law.  
 
ISSUE:   
 
Can the City approve a use permit that would allow a smoking lounge to be located in a bar?  
 
SHORT ANSWER/CONCLUSION:    
 
No.  California Labor Code Section 6404.5 restricts smoking in most enclosed work places.  The 
only current exemptions are located in “retail or wholesale tobacco shops” where the primary 
purpose is the sale of tobacco products.  
 
DISCUSSION/ANALYSIS: 
 
In 1994, the California legislature determined that smoking in the workplace was a matter of 
statewide interest and enacted Labor Code Section 6404.5 with the intent of “eliminating the 
need for local governments to enact workplace smoking restrictions within their respective 
jurisdictions.”   The statute prohibited smoking in any “enclosed space at a place of 
employment,” with few exceptions.  Initially, bars and taverns were exempted.  However, Labor 
Code Section 6404.5 (f) only allowed smoking in bars and taverns until the earlier of the 
following:  

(A)  January 1, 1998; or  

(B) The date of adoption of a regulation (i)  by the Occupational Safety and Health 
Standards Board [OSHA] reducing the permissible employee exposure level to 
environmental tobacco smoke to a level that will prevent anything other than 
insignificantly harmful effects to exposed employees or (ii) by the federal 
Environmental Protection Agency [EPA] establishing a standard for reduction of 
permissible exposure to environmental tobacco smoke to an exposure level that will 
prevent anything other than insignificantly harmful effects to exposed persons. 
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No regulations were ever adopted by either OSHA or the EPA regarding smoking exposure 
levels.  Consequently, smoking in bars has been prohibited since January 1, 1998.  

The only current exemption under Labor Code Section 6404.5 (d)(4)(B) where smoking can take 
place in a place of employment is inside a “retail or wholesale tobacco shop.”   A retail or 
wholesale tobacco shop is defined as a business whose main purpose is the sale of tobacco 
products.   Subsection (d)(4)(A) does provide for  “private smoking lounges,” but only if they are 
located in or attached to a retail or wholesale tobacco shop that is dedicated to the use of tobacco 
products.    

CONCLUSION:     

The City cannot approve an application for a private smoking lounge at 726 First Street since the 
primary purpose of Rellik Tavern is to be bar with live entertainment, not a retail or wholesale 
tobacco shop, which is the only exemption permitted by current State law.  

 




























