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WHEREAS, Plaintiffs brought this action styled Granite Management Corporation, et al,
v. United States, et al,, and bearing Civil Action Number CIV. §-03-0866 FCD PAN in the

United S:tates‘Distrht Court for the Eastern District of Galifornia, (“the Action™); .
WHEREAS, this Action involves claims by Plaintiffs under the C‘ompliehansi{ra
' Environmental Response, Compensation, and Liability Act, 42 U.8.C. §§ 9601-9675; as
amended by the Superfund Amendments and Reauthorization Act of 1986; Pub. L. No. 99-499,
100 Stat. 1613 (1986) (hereinafter “CERCLA™), together with other claims, seeking o recover -
certain costs they have allegedly incurred in response to the release or threatened ralease of
hazardous snhstances at the Tourtelot site (“the Site”™), and seeling a declaration as to the varldﬁs-
Defendants’ liability for costs to be incurred in the future; ' |
WHEREAS, on June 23, 2004, the State of Ca!if01ﬁ§a‘s Department of Toxic Substances -
.. Control (“DTSC™) certified that it “considers the remediation of the Tourtelot Cleéﬁup Project
Site complete” and antlmpates ‘no further remcvai!remediatmn is necessary at the Pm}ect Site™
(See Attachment 1) N ‘
| WHEREAS, the Parties desire to enter into this Agreement o have a full and final
resolution of any and ell claims with ceriam excepﬁons expressly reservad below that were,
could now be or hereafier could be: asserted agamst fhe United: S’eates in cmmectmn w:tth the: Sﬂe
“and to aveid the cemphcanon and expense of further ht:gahon of such cla:ms concemmg the |
. Site; - | o
WHEREAS, the Parties agres that this Agreement is fair, Emasonablé gnti ix; tﬁa pub§i9 .
interest;and’* - . ‘
| WHEREAS' Lhe, {}nzted States entms mto this Agrecmerit as a final settlemeni 0f all
claims in connection with the Site and does not admit any Hability arising from QCCUITENEes or
transactions peltammg to the Szte*
NOW THEREFORE, IT IS GRDERED ADHJDGED AND DBCREED that:
1. Parnes The Parhes to thzs Agreen:xem: are Plamt:ﬂ‘s and the Umied Sial‘es
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2. Application Of This Acreement. This Agréement' applies to, is binding upow, and
inures to the benefit of Plaintiffs (and their successors, ass_igns, and desiguec:s)_ and the United .
States. _ | : . |

3. Eﬁ‘echve Date. The Effective Date of this Agraemant shall be the daie tlns
Agreement is approved by the Com't

4. Definitions.
, Unless otherwise expressiy provided herein, terms used in the Agrﬁ‘emani Which
‘are defined in CERCLA or 1ts 1mplemcntm g regulations shall ha,vs {he meaning asszgned to them ‘
in CERCLA or 1ts 1mplementl ng regul anons Wi enever the terms Izstec‘i baiow are nsed in this
| Agr eement, the fouowmg deﬁmtmns shail apply _‘ 7 S
' a. “CERCLA” 311&11 mean the Comprehenswa Euvi renmentai Responss, |

Compensatlon, and Lmbzh’cy Actof 1980, as amnended, 42 U.8.C. §§ 9601-75.
“Cmrered Matters means any aad all past or fumre clalms for alieged

Response Costs uuder federal or staie law, any or all past or fumre clazms for relief under the

' R.escuree Conservahon and Recovel y Act of 1976, as finther amended by the Hazardoug and
Solid Waste Amendments of 1984 (“RCRA”) mcludmg m;unchve relief; and any siher clmms
under federal or state law relatmv to’ former activities of ﬂle Umted Staies on the S:ta ‘which

' sould now or hereafier'be asserted by Plainitiffs against the United States arising ont of or in
connection with condm ons at the Site. Covered Matters also mcludes any and all claims that -

: Piamt:fﬁ could otheriwise assert avamst the Umted States for alleged Response Cests under

- ,___:fedaral or state law for costs that Plaintiffs have incurred a5 of the daie of this Agreament n

' . cormectwn wzth cleanup actxvmes undertalcen by Plamﬁﬁ‘s at the d1rec‘c10n of DTSC, on the

Gonzalves. property, a property that 13 adj aceni to the Sits and for which E’]mnhﬁ}, have no -
: ownsrsmp interest, and wluch is depmted on Attacl'xmenf 2 Nothﬂ'asiandmg, “Covereé Maﬁers”
shall not include: (i) cImms ansmg from natural resource damages brought pursuant to Section
107(i) of CERCLA, 42 U S.C. § 960°(H), or any eqmval&nt state Taw; (ii) claims artsmg mnder
CERCI;‘,& Or any aquzvalent state law relating to the shipment of hazardous subgtancm from the

Site to off-site locations and/or the alleged presence of ordnance or similar contamination on
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properties outside the Site (except with regard to past Response Costs incurred on the Gonzalves
propetty); and (iii) claims arising fiom litigation or noo-liti gatéd claims against Granite or the
United States by third parties alleging personal injury or property damage resur]ﬁng from alleged
exposure to hazardous substances, sxcept to the extent that such costs qualify as Respcsﬁse: Costs.

¢. “Day” shall mean a calendar day. In computing any period of time under this
Agreement, where the last day would fall on a Saturday, Sunday or Federal hnliday, the period
shall rim until the 'c{i:‘zse of business of the next day that is not a Saturday, Sunday or Federal
holiday.

d. “Interest” means the rate that is specified for interest on investmenis of the
.Hazardous Substances Superfund established nnder subchapter A of Ch'tptex 98 of Tiile 26 of ﬂze
United States Code, | | |

e. “Remedidl Action™ shiall have the meaning set fo‘rth at 42 U.5.C. § 9601(24).

£ “Removal Action” méans any attion or activity Wzthm the scope of the ferm
"ramovai" as that tersn it defined at 42 U'S.CL § 9601(23).

- g “Respbnse Aotion® mearis ay Removal Action ‘ot Remedial Action.
| B k. “Response Cobts™ means costs whish aré rtacessm*y to the perfmmauca ofa
_ Response AST:IOTL associated wzth a ml ease: or threat of réleass of hazardous substances at the
Site. This iarm includes costs which are mcurred in a manner consistent with the National °
_ Contlngency Plan, 40 C.F.R., Part 300, and técoverable as necéssary costs of response undar 42
U S. C § 960? ' ' - ' '
) ' o h St medns the property in Benicia, California, that is def’ ned in thc
Amended Complamt (Al’r'tclmnent 3) as the’ ‘Faczhty’ (Sez § 13 and B Exlnbli i deﬁmng the’

: “ij ect. Sltﬂ“) and which the DTSC Yias defined as the “Tom'telot Pro;ecl Site™ in ifs cartification :
of the cnmplehsn of clem‘aup actmty and ag feprétented in the Higp that DTSE provided in -
connsction with the '-certiﬁéaﬁon of cleannp activity at the Site 4s the “Project Site” (Attachient
D ' - |
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j. “United States™ means the United States of America, including all of its
departiments, agencies, and instrumentalities, their offipérs, direotors and employees, and any
predecessors, successors and assigns.

3, . Release and Covenant Not To Sue by Plaintiffs. Effective on the date on ;}vhich

the United States makes the payment pursuant to Paragraph 8 of this Agreaméﬁt,‘,}?laiﬁti&

- heréby release, discharge, and covenant aﬁd agree not o assert (by way of the commencement of

an action, the joiﬁd&r of the United States in an existing action or in any other fashicn) any and
all claz;ms causes of action, suits or deinands of any kind whatsoever in law or in equity aaamst '
the Umted States for Coverect Mattew, including, but not limited to, claims under CERCLA.
sections 107 and 113.

6. Indemmﬁcatmn by Plam‘hffs Effective an the date: on which the United Statas ,

makes the payment pursuam to Paragraph 8 of this Agreement, Plamuifs further agme to
indemuify and hold hannlsss the United States agm nst any and all past or future claims, asserted
against the United States by any other entity with respect: té Covered Matters* provided
however, that Granite’s total obli gatrons pursuant to this Paragraph 6 shall not exceed

$50,600,000 (Fxf’cy Mﬂhon Dellars) The Plaintiffs agree o nohfy ﬁxe United States sty (60)

. days in advance or as soon thereaﬁel 4s reasonably possible shonld any of thf—sm cease to exist as

tmgamg operatmns or undergo a chan ge in cucumsiances that prevents any of them ﬁ‘em bem& :

able to fulﬁll {he: obhgahons ofthis Paragmph

. (L I’z.otectmn Against Claims.

o &, The Parties acknowledge and agree thai the paymem o he made by the Umted

e States pursuant to thas Agreemem 1epresents a good fuith cempromlse of chsputed claims mc"i

t’nat the compmmlsa r&presents a fair, reasonable and equitable dwcharge for the Covered
Matters addressed in this Agreement W1th regard to any siazms for costs, damages or other
claims agamst the United States for Covered Matters under or addressed in this Agresment, the
Pa.rties‘a_gree that the United States is entitled to, a8 of the Effective Date of this Agreement,

‘ contribution pmteétion pursuant to section 113(f) of CERCLA, 42 U.S.C. § 9613(£), the Uniform

Comparative Fanlt Act,. and any -other ap'plicéble provision of federal oﬁ; state law, whether by
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statnte ;:)r comumon law, cxtixigﬁisiﬁng the United States’ liability to persons not party to fhis
Agreement. Any rights the United States or Granite may have to obtain contribution or
otherwise recover cosis or damages from persons not party fo this Agreement are preser'ved.

b. The Parties agres fo join in and/or support, as may be appropriate, such iegalr
proceedings as necessary to securs the Court’s ‘apprqval aﬁd eniry of this Agreement and to
secure and maintain the confribution protection c@:mt_:anq:{ate@ %?ﬂ'}is Agreement.

8. Payment. — | o _
oA Upon apprcsval of ﬂ“tlS Seﬁlement Agmemant by the Court, the United States |
commits to pay $50,000, 000 {Fifty Million Dollars) to Granite. Such payment shall ocour w'lthm' :
ar easonable time after the Effective Date of this Agreement. Payment shall be i in the fon}'g af." a
check or checks made payable to Paciﬁc Bay Propmﬁ es 01;?:-}« Elebt;nnic Punds Transfer in
accordan;ce mﬂi mstructwns pmvlded by Plami:zf&’ counsal ‘ o
‘ . If such payment is not made in full within mnety (90) days aﬁer the Eﬂ:‘cctwa
Date of this Agmement then interest on the unpaxd balance shall be paid commencing on the 90"
_ day after th& Eﬁecﬁve Date.. Juterest shall accrye at the rate specified for interest on mv&cnnenm _
of the Hazardous Substance Superﬁmd eslahhshed under subchap“ter A af chaptez 98 of Tlﬂe .‘?;6
of the Umted States C‘oda o . o
6. Said payment by the Umtcd Siaies is sub;ect io the avaﬁabshty crf ﬁmds
appmpnated for such purpose. No provision of this Agrﬁament shall be m‘terpreted s or
constitute a commitment or requirement that the United States abligate ot pay fundsin
conlravemzon of the Aml&Deﬁclency Ast, 31U, S.C. § 1341 B ‘( h | ‘
9. Covenant Not fo Sue b _Umted States and Rasewatmn. The Umted States Ilereby ‘

:releases and covenanis not 1o sue Plamttffs fm Covered Maiters, except ths Umte.d Statﬁs . -

spec:tﬁcaﬂy reserves its rlgh‘t to assert against Plaintiffs any claims or actions regarding the Site . .
hroug_l}t on b_ahal‘f of the Uitite_d States Environmental Protection Agency or a natural resource.
trustes.

10
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a. This Agreement was negotiated and executed by Plaintiffs and the United
States in g{);}d faith and at arms length and is a fair and equitéﬁle compromise of claims, which
were vi gcrouslj} contested. This Agreement 'sl."laﬂ not constitute or be construed as an admission
of liability by the Parties. Nor is it an admission ér dem'al‘of any faciual aﬂegations set ‘cmt in the
Compiamt or an adm:sszon of vielation of amy Iaw rule, regulation, or policy by any of the
‘ Par‘hes to this Ac'reement '
ST b. Upon approval of this Agreement by the Couri this Agreernent shall consntute
a final judgment among the Parties thh respect to the claums resolved in this ﬁgre’ement
5. Upen approva} of thxs Agreement by the Court and receipt of the payment set
~ forthin Péragraph 8, the parties shall jointly move fo dismiss the Action with prﬁjﬂﬁm&

11 Nuhﬁcahou to Plaintiffs. The Umted States shall notify T‘he, thﬁﬁ”s mwntmg

of ay ccmplamt that is filed agamst and served upon the United Sta’cas T elatm g 1o the. Site as
‘soon as pracixcable o | o | T
12, Neo Adnnssmn of Lzabzht:g The Umteci States ami the Plamtiﬂ‘s agree that ﬁns
Acrecmant mcluding any paymen‘es made pursuant to it and ihe negehmcms anci other
: ‘conm;umcatmns-reiated o i, s antgred into vsqthout any admission of hahﬂlty fpr any purpoéé as
to any matter related to the Site or any othé;r area, tfaﬁsactién or occurrence alleged in this - -
"Agreement. |
13, No Use As Evzdenm, Thzs Agreement represents the ccmprcn'nse of a dnsputecl
clann and nothing in this Agreement is intended to ba or shall be constmed as, an admzs..mn or .
ad.;ndmaupn of any questmn of fact or law with r_espect‘m any habl}ity or responm_’bzk_;y:f_fqp _ﬂ;e
-Site or any other avea. This Agreemeﬁ_t shail not be adm-issible in any procéed_ing other ﬂ:;éri n 'l
an action brought by tl;e United States or the Plaintiffs fo enforce this Agreeﬁ‘xeﬁt orin aﬁy B
proceeding where the Uni‘ted.Stat’es is seekinv'g‘ to establish that it is entiﬂea to contribution
protection. | : : » | o

14.  Non-Parties o This Agrecment. Nothing in this Agrean1ent is intended to be, nor

shall be constiued as a waiver, release or covenant not to sue for any claim or cause of action,
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administrative or judicial, in law or in equity, which the United Staies or the Plaintiffs n\ajr have
againsf any person, firm, pMership, frust, corpbmti.on or any other entity that is not a party-to
this Agrecment. - .
15.  Conilicts of Law. This Agreement shall be governed and constried umder the
laws of the United States. |
16.  Headings. Any paragraph headings or section titles to this Agresment aﬁa
provided sotély as a matter of convenishes to the veader and shall not bé consirued fo alter the -
meaning of any paragréﬁli or 'p'rovisiciil of thid Ké‘rééniénf - |
17 | Onggnal Cmmtemart Thxs Agm@ment may be executed in any number of
original counterparts each of which shall ba deemad to constimie one agmament The emcutlan
of one countmpart by any party shall have ihe same foxce and effeci: as 1f ‘that pariy hﬁd s:gned al
‘other counterparts ‘ . ' ..“ o R
18. Integrahon Prowslo Thiz Agreement mciudmg any attachments, consf::tutes the
. entire Agreemant between the United States and the Plamuffs with fespedt to matters mvered
- herein. AII prior dxscusswns d: aﬂs and *\mm1gs are speczﬁcaily supemeded by this A.gmement
‘ and may not be used fo Vaty or aomest i:he ferms of fiifs Agreemen‘t Th{S Agreemsnt may ﬂrz]y

be amendad by 2 wrttzng szgnad by ail tha parties herefo.
19.  Representative Authority. The individuals signing thls Agrecmeut on behalf of
the Partiés hareby certify that they ate authorized o bind their 1espest1ve party tothis

’
Y

| Agreement.
20.- Natlﬁcanon - Any notice mqmred or pmwded *fbr fny ﬁ:us Agreement, muliiﬁmg
any change in addréssor rdcnhty oflie parky. deszgnatadato xac:e:we netlce for.any of the. Pﬂﬂtlﬁs

shall be in writing, aﬂ‘actwe upon receipt,. and sentto the following: .«

For Plaintiffss  Blaine Black Mills
Office of the General Counsel
Suite 1500, Parklane Towers West
" Three Parklane Boulevard
Dearbom, MI 48126-2568



For Defendanis:

Envirommnental Defense Section
Environment and Natural Resources Division
United States Department of Iusuce

- P.O. Box 23986
Washington, D.C. 20026-3986

Axin: DF# 90-11-6-17032

. Digtrict Counsel
Office of Counsel -
118, Army Corps of Engmcars
1325 1 Street, Room 1340

~ Sacramento, CA. 95814

ot such other person as gither party may subsequently identify in wntmg 1o ﬂze other parties.

E or the Plaintiffs:

Date: /Q//,_?a//_’éﬁ? |

qu the United States: .

/A W W
Richard W. Ranshenbush (CA Bar No. 134989)
LATHAM & WATKINS LLP
505 Montgomery Stxeet, Suite 2000
San Francisco, CA 94111

.Telephone: 415) 391-0600
- Pacsimile: (415) 395- 8095

. David . Hayes
© Amy L. Stemn

LATHAM & WATKINS LLP :
555 Eleventh Street, N.W., Suite 1000
Washington, D.C. 20004-1304
Telephone: (202) 637-2200 .
Facsimile: (202) 63?‘~22.01

John MeGahren.. ==
LATHAM & WA’I‘K.B\@
One Newark Center: 16" Floor
Newark, NJ 076013174 = -
Telephone: (973) 639-1234

. THOMAS L. SANSONETTI
- Assistant Attomey General -

Environment and Natural Resources
Divigion -
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Date: }Z/m’/@q WLM 7\4/““ I

Michael 1. Heister, Attorney ‘
United States Department of Justice
Eavironment & Natural Resources’
Bivision - -

Envirommental Defensa Section
P.O. Box 23986

‘Washington D.C. 90026-3986
(902) 514~1950

Respectfully Submitted, -

B THOMAS L. SANSONETTI
Assistant Attorney General
Envivonment and Natoral Resom*ces Division

Date: J2/20/ 0 : %M %’é___
‘ o -MICHABL B. HEISTER (DC Bar No 484015{))
Bavironmental Defense Section’
' Bmm onmment and Natiral Resonrées Division
- 118, Depariment of .Tustme
P.0O. Box 23986 T
-~ ‘Washington, D.C, 20026398_6
T Telephane (202) 5141950 -

"% MEGRBGOR SCOTT
nﬁed Statas Attorney

DAVID T. SHELLEDY

- Asgistant United States Attorniey
- 501 I Street, Suite 10-100 :
- Samamanto CA 95814

Ai}:mleys.fm Defendanis L

Date; 'f;l,/ﬂf{/:?’?‘

“TRIC ard, W Raushenbush &CA Bar No. 134983)
‘LATHAM & WATKIN
505 Montgomery Sheef, Suite 2000
San ancmco, CA 94111 '
Telephone: (415) 391-0600
Facsmnle (415) 395-8095

c Dawd oa Hayes ‘
' _Am L. Stein -
- LATHAM & WATKINS LLP
555 Rleventh Street, N.W., Suite 1000

10
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Washington, D.C. 20004-1304
Telephone: (202) 637-2200
Facsimile: (202) 637-2201 -

John McGahren

LATHAM & WATKINS LLP -
One Newark Center, 16" Floor
Newark, NJ 67601-3174
Telephone: (973) 639-1234
Pacsimile: (973) 639-7298

Aftorneys for Plaindiffs
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Tomy Tamminen 8300 Cal Genter Dirive

: Départment of Toxic Substances Control

- : © Edwin F. Lowry, Direcior

GallEPA,

Agency Secretsty ) Sacramenio, California 85526-3200

June 23, 2004

Wir. Scott Goldie : _

Senior Vies Prosident _ : -
Pacific Bay Homes, LLC ' :

938 Tyler Streed, Sulte 104

. Benioia, California 94510

GOMPLETION CF REMEDML ACTIDN FOR THE TOURTELOT GLEANUF' PROJECT
SFFE EﬂENI(Z.‘-lA CMFORNEA

Dear Mr Gckile,

Thank you for praviding the Department of Toxic Substanses Controt (DTSC) with the
' Final Technical Memorandurm and Implementation Report (Final Report) dated
- Juna 18, 2004 for our review. The Final Report was prepared by Northgate
Environmental Managemeant, Incorporated for Pacific Bay Homes, LLC, The Finad -
Repoit documents the 'completion of the ordnanca and explosives (OE) cleanug and the
compietion of fhe non-ordrance and explosivea {(Non OE) dleanup for the entire
Tourtaiot Cleanup Project Siie (ijeut Site) in Benicla, Caiiffornia, The OF and Non OE
. cleanup aciivities were specified n the Fina! Remedial "Action Plan {RAP) approved by
- DTSC on January 29, 2002, the Flnal Tourtelot Project Site Ordnance and Explosives
Rernedial Design Dncumen’c (QERDD) approved by DTSC onMarch 21, 2002, the Firal
Tourtelot Project Site Non Ordnance and Explosives Remedial Dasxgn Dacumant {Mon-
QERDD) approved by DTSC onJune 7, 2002, and the Final Enmronmaml lmpamt

' : Report (EIR) cerfified by DTSC Qn Dacambar 19, 200‘3

DTSC approves the Final Report and mnsrde:s tha emediation of the Tourtelot |
Gleanup, Project Site complete. Pacific Bay Homes, LLG has relmburded DTSC's
oversight costs through December 31, 2003, The cosis of oversight from

January 1, 2004 through completion of the remed;a’uon will ba prmnderi to’ Pécrﬁ'a Bay
Homes, LLC for payment in the next. bailing cycla

@ Printethon Regysied Poper
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Mr. Scott Goldie ‘ ‘ ’ -
June 23, 2004

 Page Z

-

The Project Site includes residential land use areas consisling of 417 residential lots, a
2.5-acre park sife, and open spaca parcals consistiiig of approximately 100 acres. (Ses
attached map dapictmg the Unrasiricied Areas and the Resticled Areas).

DTSC hes oversesn remedial activities conducted at the Project Stte and has directed
the quality assurance activities, DTSC has reviewed the Final Report and has
determined that all appropriate response actions have been completed for cocupancy of
homes at the Project Site, that all acceptable enginesring practices Were implemerted
and that ho further removaliremediztion is necessary at the Project Site. DTSC has
determined that the cleanup of the Project Site allows for an unrestricted use of the 417
residential lots and 2.5-acre park stte and an open SPace access path. .

 As part of the Remedial Investigation/Feasibiliy Study (RIFS), RAF and EIR ’prdc&észs,'a

number of different cleanup alternatives were svaluaied based on factors such as - .
potential anviroramental affects, and cost and effectivenass In protecting hudan hesifi.
Based on input from members of the public, the Tourkslot Community Advisory Group
(CAG), the United States Army Corps of Enginesrs (USACE) and tfie Reglonal Water
Quatity Contro} Board (RWQICR), aliernative 5A was selacted by DTSC. Alternative BA,
while protective of human health, resulted in lbss remedial grading In the open space
areas dys 1o aesthelic andg snvimnmental concems. DTSC requires that insiitutional
controls big epplled fo the reshictéd open space areas whd two paved areas, a srnall
parhon of M\::Allzstar Dﬂva in t)u‘l and a pm"tfon of ths: Larxd Bridge.

RN

" The msﬁtuﬁorzai conim!s are sst ::»ut in fbur dor:.umants ‘the' Oparatrons sng -

Maintenancé Plan, the Govenantto Resiiict Property; the Conﬁngenf;y Actioh Blanand
the Gparat:mns and Maintenance Agresment. These documents outline futur& roles and
responsibifities for the managementof these areas, including education of G:ty of '
Benicla staff and the: public; restrist by deed the use of the property to open space;

" impose safety condrols on any future excevation acivities; and provide guidance for’

future decislens.. Pacific Bay Homes, LLC has given DTSC aacaptabfe financial, "
assurancg ihat i w:lf perform the c{unés, i (87t In the Operahon and Maintenance L
b S hat trﬁmonai contiols mest thé ob,;ecﬂves of the.
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"Mr. Seott Goldie
June 23, 2004
Fage 3

~

OTSC appreciates Paciic Bay Homes, LLC and their affiliates’ efforts to clean the
Project Site 10 a level consistent with the zoned fand uses. I you have any qs.xes%xcns
plemse contact me by phone at (916} 255-{«:750 ,

Sincerely, _ : - : : -
'{AM’ S, S _ LT

Fradesick S. Moss
Division Chlef :
Office of Military Fagilities

Attachments

ceer | Mr, John Esparza
- United States Ammy Cotps of Engmeer‘s IR
1328 J Street , S
Sacramento, Callforida 95814 =T T

Mr. Gary Riley | L

-San Franciseo Regulation Guality Ccr‘sf:mf Board : ‘ . * .

1515 Clay Street, Sulie 3400 .~ , 7 o L~ L
- Qakland, Cafifornia 946812 - _Q T ‘ . N
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 MICHAEL B. HEISTER (DC Bar No. 484060)

.U.S. Department of Justice
- P.O. Box 23986

PACIFIC BAY PROPERTIES; FN PROJECTS,

THOMAS L. SANSONETTI
Assistant Attorney General
Envn onment and Naiural Resources Division

Environmental Defense Section
Environmeni and Natural Resources Dmswn

Washington, D.C. 20026-3986
Telephone: (202} 514-1950 '

McGREGOR SCOTT .
United States Attorney -

DAVID T. SHELLEDY .
Assistant United Stafes Aftomey -
501 I Street, Suite 10«100 -
Sacramento, CA 95814 -

Attorneys for Defendants UNITED .
STATES OF AMERICA and the DEPARTMENT
OF THE ARMY

[N THE UNITED STATES DISTRICT COURT - |
FOR THE EASTERN DISTRICT OF CALIFORNIA

GRANITE MANAGEMENT CORPORATION; -
INC and PACEFIC BAY I—IOMES LLG;

Plamuﬁls '
v. CIV. §-03-0866 FCD PAN
. UNITED STATES OF AMERICA, ind me | T :
DEPARTMENT OF THE ARMY, . ~ SETTLEMENT AGRBEMENT
AND CONSENT QRDER

.
L L

* Defendants.

© This S_ettismént ﬂgréement and Consent Order (“Agreemeﬁt”} is niade, as of the -

_Bffective Date of this Agreement, as defined in Paragraiah 3 below, between Plainiifis Granifa _

Maﬁigement Corporation, Péciﬁé Bay Properties, FN Prbj gets, Inc., and Pacific Bay Homes,
LLC, (“Plaintiffs” or “Granite”) and Defendants United States of America and the Depariment of
the Army (“United States™), collectively referred to as “the Parties,” as defined herein.
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LATHAM & WATKINS LLP
Richard W. Ranshenbush (Bar No. 134983)
503 Montgomery Street, Suite 1900

San Francisco, CA 94111

Telephone: (415) 391-0600

Facsimile: (415) 395-8005

DAVID J, HAYES ,
335 Bleventh Street, N.W., Suite 1000
Washington, DC 200041304
Telephone: (202) 637-2200
Faesimile: (202) 637-2201

JOHN MCGAHREN

I One Wewark Center - 16® floor
Newarle, New Jersey 071013174
Telephone: (973) 638-1234
Facsimile: (973) 639-7298

1 Attorneys for Plaintiffs ‘
11 ig MANAGEMENT CORPORATION,
C.BAYBROPERTIES, FN PROJECTS, INC.,,

ek

- B R - N V- T S SRS

10

L RyR : HOMES, LLC
By UNITED STATES DISTRICT COURT
SEP 8 6 2003
- - EASTERN DISTRICT OF CALIPORNIA
- SLERE. .8, DISTRICT GOURT, .
N %re%mm%mﬁﬁmr CIVIL ACTION NO. §-03-866 (FCD PAN}
G ON; PACIFICBAY ; |
. PROPERTIES; FN PROJRCTS, INC.; AND |
17 {PACIFIC BAY HOMES, LLC, - - AMENDED COMPLAINT
) Plaintiffs, C |
19 v,
20 | UNITED STATES OF AMERICA, AND
THE DEPARTMENT OF ARMY,
21
‘ Defendants,

22 ]

23
24
25
26
27
28
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Plaintiffs, Granite Managernmt Corpom’tmn; Pacific. Bay I’xopeﬁea- \
Tne.; and Pacific Bay Homes, LLC: by way of Amended Complaint against Dafendan& Uniied
States of America and the De:partmer;t of the Army, stafe 28 fo}._lc)ws: .
NATURE OF THE ACTION

1. This is an action under Sections 107(a) and 1 13() of the Comprehensive
Environmental Response, Compé:nsatioﬁ and Liability Act of 1980, as amended, 42 US.C. §§
9601-0675 (“CERCLA"); and under Section 7002(a)(1)(B) of the Solid Waste Disposal Act, as
amended by the Rescurce Conservation and Recovery Act of 1976, as further gmbzidﬂé Ey the ‘
Hazardous and Sc;lid Waste Amendments of 1984 (“RCRA™), 42 U.8.C. § 6972(a)(1)(B).
| (2. Flaintiffs szek to recover from the Defendents necessary costs of response
that the f’!ainﬁffs have incurred in 8 manner consistent with tha National Contingency Plan
(*NCP=), 40 G.F.R. Part 300, caused by fha release or threstenad release of hazardons sab@cﬁ:
on and adjacent fo thé Towtelot Pi-opéﬁy (the “Fapilitjr”}; IIncated in Benicia, California, and a |
dccla?aturyjudémax%t on Hinhility for response costs in agcordance with the Section 1 iE(g)(z) of
CBRCM 420,80, § 9613@)(2}, that will be binding on any subsaqa&nt action or actions by
the Piamttﬂ?s agamst the Dafandants to recover further response costs, Plaintiffs further sesk ta "
compel Defendams to mvesnga;te and remediate any such hazardaus substances that may be ‘
pmsent at the Facility consssiemt with the requlrements of the Caixforma Depal:tm&nt of Toxic-
Suhstauces Cnmroi {(“DTSC™, the United States Envuommnta! Protsction Agency (“EPA”) and
other such govemmenial agencms that may seek o mpase requlremants upon the Facﬂ:ty with

respect fo anvmnmentai respunse actions.

3. From approximately 1849 to 1964 the United States operated tha B&mm = 8

_ Axse:nal on and adjacent to the I‘amhty for, among other things, the use and disposal of ﬁ;rmy

24 ordpance and other hazardous substances. Defendants® cperatmr}s on and adjacent to the Facility

resulted, within the mearﬁng of CERCLA, in Défendanlé’ ownership ar’oper:é;i’an nf the Facility
at the time of disposal of hazardous substances o, at or around the Facility, in Defendants” -
arangement for disposal ot teatment of hﬁzardous suhstances at the Facility, and in Defendants®
acceptancs of hazardous substances for fransport for dzsposal or freatment at the Facility,

i
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Defendants’ pperations on and adjacent o the Facility firther resulted, within the meating of

RCRA, in Defendants’ contribivtion to the past o presént handling, storage, treatman‘é,

1
2

transportation, or disposal of solid or hazardous wasie at the Facility.

4. Plaintiffs scquired the Facility in various percels in or after 1971, at which
-§ times Plaintiffs did not know and had no réason fo lmow of the relesse or threatened release of
hazardous substances at the Facﬁity,' and gt which nmes Platntiffs sxércised due care with
respect to such hazardous sybstances.  Subséqusnt to Plaintiffs’ acquisition of the Fagiﬁty, )

Plaintiffs have been rsquired to incur response costs; and will continue to be required to fncur

MO8 A Sy WA B W

response costs, at the Facility as a result of the relense or threatensd release of hazardous
. 10§ substances by Defendants, Plaintiffs therefore are entifled Yo recover all neceséazjr costs of
11 | response from Defendants pursuant to CERCLA, Seefion 107(g), 42 U.5.C::§ 9607(a), 10 olbtain
‘ 12 | contribution from ﬂlt:'bafandants i}uxsaant 1o CERCLA Seetion 113(H(1), 42 UB.C.§ . -
13} 9613¢f)(1), and fo oblain an ofder compelling Defendants to investigaté such releases and
14 { conduet any remediafion as may be.required by the D’I‘SC EPA, or othbr govemmantai BECDOY.
15y o JURISDICTION AND VENUE _ :
| 16 ¢ - This Cowrt hasjurisdicﬁﬂn of this action undler Sections 107() aﬁ&.'%iIB(h) _
17 jof CERGLA; 42 US.C. §§-9607(a) & 9613(b); Section 7D02(a)(1)(B) of RCRA, 42'08{3
18 1§ 6972(a)(1)(3); and under 28 U.8.C. § 1331, In additios, the Declaratory: Judgmemsuéci; 28
19l U.8.C. § 2201, and Section 113 {g¥2) of CERCLA, 42 U.S.C. § 9613(g)(2) auﬂmzxze thl.s Court
20 | to grant:Rlaimtiffs declaratory relief. ' , X .
21 - 6. Venue in this Court is proper pursnant {o Section ¥ 13(b) of CERQL&, 42
22 U'.S.C. § 9613(b); and Section.§ 7002(s) of RCRA, 42US.C. § 69920, bac.ause Defendants |
23 . may be found, and because the wleases, ot Tbreatanad releases alieg&d hermn emurre& inthe
24  Eastern District of Californta. . . | |
25 . - . . .. PARTIES"
24§ . 7.  Plaintiff Granite Management Corpotation s d° eorporation urgammd and
27 | existing under the laws of the State ofneiawam, with apﬁnci.pai:pzaee 67 business in D&arbﬂm,

28 'Ivﬁchlgan. In or about 1995 Gragiite. cSavmgs Banik, whwh was formerly kaovwn a8 First .
memwmmm:m . AMENDED ccammxmj

Reveneviariop .
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Nationwids Bank, Ci’ciiens Savings & Loax:L Aéseciaﬁan, and a.t;ler Narnes; W
Granite Management Corporatioﬁ. {Gmnite.Manafgement Corporation, Granite Savings Bank,
First Nationwide Bank and Ciﬁzéné Savings & Loan Association are coilecﬁveiy‘rei;‘maci o
herein as “Granite™, - |

8. Plaintiff Pacific Bay Properties is a corporation crganized and existing
under the laws of the State of Caﬁfcmia, with its principal place of business in Mewport Beach,
Californis, and, at times material hereto, was doing business in this judicial district,

o Plaintiff FIN Projects, Inc. is a corporation crg.an:ized. and existing wnder
the laws of the State of California, with its principal place of business in Newport Beack,
California, and, ét times n-iatarial hereto, was doing business in_thisjudiciai disu-im_t. |

"10.  Plaintiff Pacific Bay Homes, LLC, is a limited liability company
t':trganizeé_ and efﬁsting under this Iaws of the State of f)eiawar’c, with its prmcapal place of
busin;:ss in Newport Beach, California, and, at tiraes material'hereto, was doing business in this
judicial distdet. Plamtsz Pacific Bay I-Iomes, LLC currently owns portions of the Facility.

1L, Defandant United States, acting ﬁn:augh various depariments, agencies,
and instrumentalities, inciudi;zg the Department of the Anny, owned or operated the Facility or’
porzinn's‘thereof and property a@jacent to the Facilitﬁr, arranged for fhe disposal or reatment of . -
I;azardoﬁs substances af the Faéilitj; and arranged with a fransporter for transport for disposal o
treatment of hamdcﬁs substances owned or possesscd by said Defendants at the Facility.
Defandanié may be found, conduct their affairs, and render services within thé Bastern District of

California. ' : e Ty e B

FACTUAL BACKGROUND R T

it 3
IEa
I3
¥

The Facility ) . . : .
12, The Facility comprises apﬁroximately 220 acres located in the City of

’ Benicia, Solano County, Califémia, as more fully deseribed on Exhibit 1 attached hereto,

Benicia Arsenal

\

13, Over the course of more than 1{}0 years, from approximately 1849 to

1964, Defendants Umfeé States and the Dsparfmcnt of the Army operarﬂd the Benicia Arsenal
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on and é;:"ijécéﬁ% to the Facility. Duﬁng this pcnad, ’Dt;%endanté ;éqxumd approximaiely 1;‘-?00
gores of land for use ag an ordnance storzigc,., jssuanee and | transshipment depot, and for axiillery
testing and dﬁmolmon of damaged and obsolete munitions.

14.  From spproximately 1944 to 1960 Defendant Depaﬁment of the Aoy
Xeased portions of the Famhty to conduct operatwns ralanng to the Benicia Arsenal. In
partxcular, tha m:m:y tested arullery includmg Howx hmrs thereaw destroyed defective and eXeess
ordnance by open Immmg, dainnahan ami other means; disposed of 2,4,6-Trinitrotolens (TNT)

on the Facﬂ:ty, and bumd scrap mate;rzals and other waste at the Facl!ﬂy These activities

lr&eulted in the gmraﬁon and dis;msal of hazsrdous substanc&s including but not limited to lead

and oﬂwr metals, TNT ancl other explosive compounds, and wexploded ordnance on the..
Facxhty _ - _ S o
Pkamﬁff's A.cquxsmm of The Fac&ixfy ' - - h | T )

15.  Plaintiff Grenite purchasa& &pproxxmatsly 110 acres of the Fam}ﬁy from
the Touxtaiot f‘anuiy in 1981 fm: t‘ae purpose of residential davelopment This pamel was joined
with an ad;auent pamei acqmred &y Granite through foreplosure in or pbout 1971, ~ -

. 16 At tha time Plamuffs acqmrad title to the various parcels cmmpnsing the
Famhty, Plamt:ffs dld nnt know and had no reason ta know: that any.| hazardaus subslanca had
‘b&en mlaased or dasposed of on, m, or at the Facility.
17. A.t all {imes raferial hersto, lentlﬂ;‘s exereised dus care Wxﬁ: raspecf o

| the reiease or threateneﬂ re}easa of hazardous substaaces atthe Famixi'y, and ool precauhana

' agamst foreseeabie acw a.nd omigsions of third pa.rtxes with respact na relaase ar tﬁrcaétened

velease of hezardous substanccs ai the Facﬂlty R T

' stcovery of Hamrcioua Substauces and Enwonmmiﬁ! Respﬂase &efi@na_at ihe Fa ty

18, In 1989 as part of an envuomneniai impact review performed by tha City
of Benicia, seveml small u:uhtary-related concrete structure.s were deseribed as being located at
the I‘amhty

19, In May 1996 cantractats for Granrte discovered a 155»mﬂhmcter dummy

' shaﬁ o the norihe:m part of the Facrlny Gramte duly contact&d tha local aushentms andl

i ‘ . MNDEE! COW
4 .
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implemented security measures,

20,7 Also in or sbout May 1996, the California Department of Toxic
Subs'tances fflontmi (*DTS8C”) was notified of the pessfbie presence of unexploded ammunition F
and flares at the Facility, Counseguéntly, the DTSC Oﬁc@ of Military Fasilities inspacted.tha
Farility and observed concrete test tunnels and the 155-mm dMy shell. Subsequent

fnvestigations revealed additional dummy shells and unexploded live ordnance af the Facility.

21. On June 1, 1999, the DTSC issued an fmiminent andfor Substanfial
Endangérmént ‘D&termiﬁéﬁan and Ramedial A&ﬁon Order (“Order™) to the Depariment ol the
Armry, Granite, FN Proje ects and Pacific Ray Homes, astabhshmg requirements for the
remed:ahoa of the Facmty

- 22, Pursuant to the Order, Gramte and ity affiliated entities completed varions
environmental stuﬁzes including mta«spemﬁc safety and health plans; remedial _
mvesﬁgaban!feasxh%iity study work plans; a removal action werl pian; a Fzmal Remedial .
Investigéﬁon}}?‘msfbiﬁiy Stﬁ&y; and, in January 2002,  Remedial Action Plan that was approved
by DTSC: | | '

23, Invesugatons conducted st the Facility indicate 'Lhat “hazardous
substances” thhm the meaning of CBRCLA, 42 U.S. c. § 9601(14), aﬂd “hazaréons waste as
that term is ;iaﬁnad in Section EG{M(S} of RCRA,, 42 U.8.C. § 6903(5), or “soi_ld wasig,“ as ﬂzat .
term is defined in“ Section 1004(27) of RCRA, 42 U.S.C. § 6903(27),&1101’! a3 lead and other -
metals, TNT :md other exploswe compounds and unexplcded ordnance have been dzspossd of at
th&Famhty | i REREAAY:

24, . As of the date of ﬁus Compiamt, lenirﬂt's hav&*e}:pendﬁd over $3G
million in exmronmantai response cosis at the Faclity, Plaintiffs wﬂl be required to expend
additional fiture response COSIS o completa the work in  accordance vnﬂl the reqairements of the
DTSC. ‘ . ‘

25.  Onorbefore May 6, 1997, Grenite notified the United States Deparmaenz
of Defense (“DOD“} that it wes incurring response costs in a manner consistent with the National

Contingency Plan to mvestzgate and cleanup military ordnance at the Facthty, and that DOD was

AMENDED COMPLAINT]
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a potential iy raspons:.ble party ("PRP“) under CERCLA fm‘ mmh xe.spons

26.  Despile Plaintiff'y latter neither the DOD nor any branch or dejgamnent of
'ﬂﬁ, United States govament has conmbuted. any fands 0 1mp1amﬂnt the Order ot to reimburse
tha DT8C's overmght ccsts s required pursuant to the Grdan.

' LIABILI’I‘Y UNDER CERCLA

27 Plamnffs repeat and raaliege the aﬂegatncms mmmned in paxagraphs 1
through 25 of this Camyl&uﬁ as if fully set forfh herem. ‘

28. Seatxon 10?(&)(2) of CERCLA, 42 U S.C.§ 96'(}7(a}(2) provides, in
pertmeut part, that “any person who at the tmze af dxspesal of any hazdrdous substance owned or
operated any facility at which such hazardous substances wers disposed of ... shall be haiple for
o BRY other necassary cc:sts of rasponse mcmred by my c}ﬂmr psxson mnsxstent with tﬁa
nanonai cunﬁngency pian[ 1" ‘ : . A

' 2'9._ Sechon 10?(3)(3) of CERCLA 4200 s. C. § 9607(&}(3), pmvzdes in.
pertmcm‘ part, that “any person who by canf:ract agwamerﬁ or otherwiss arranged for. dzspcssal
or treatment ... of hazardous substanccs ow::ad or possesseci by such person, . shall be hab!e for

any other neceasary costs of response mcurmd by any. other perscm conszstens wrth ﬂm
natrcmal eanhngentsy plan[ }“ ' G

30.  Section IB?(&}GI) ot C}ERCLA 42 U S. C § 9607(3}{4), pxcmdas, in,.

partment parf:, tha “any parsn}n who accepts or s.cccpted any hazar&ous subst&naes fm‘ transpott

1o dzs;msal or naamnem" facﬁmas . from whmh thes:s 182 releas& ora ﬁmatened releas& «+ Shall

e

1'be liable for .. . any other necessary costs of resgonse mcmeﬂ‘. by any uﬂier persm] cansxsf:ant

with the national contingency planf, 1"

3L Soction 11300y

‘ pertment parf: that “[a]ny person may seek ccntnbunon fmm any other parscm wlm xs Ixahie or

‘potentially Imhla under section [107(2).of CERCLAT®
FIRST CAUSE OF ACTIDN

-32. ‘ Plamhffs repeat anc! raallﬁge the allegaﬁons contained in pamgrapﬁs 1
thmugh 30 of thxs Complmnt as 1f fu]ly set fnrth herem. .

6 .

mmnmcorvmm
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33, Each Défmdaint is a “person” within the meening of Sat;ﬁdn 101321 o%
CERCLA, 42 U.8.C. § 9601(21).

34. The Fa,cﬁity s  “facility” within the meaning of Section 101(9) of
CERCLA, 42 U.S. C § 9601{9). |

35. Relf:a.ses ar tbreatened releases of hazardous su’bstance:s fnto the

environment have oceurred ai the Facility within the m&mung of Sectan 101(‘22) of CERCLA,
42 US.C. § 9601(22).
36.  Plaintiffs have undertaken, and continne to mdettake, respénse actions at

the Facility in response to releases or ﬂa‘r_aataned releaéas of hezardons substances, and have

incurred and are inourring necessary costs of responsé consistent with the National Cénﬁngency -

Plan.

37. At various times over the comse of more than 100 years, from

'appmximafialy 184910 l964 hazardous substances were di'spm‘sed'of at the Facilib} at the time

Defendants owned or leased parts or all of the Far:xhty and managed, iii:ect&d or otherwise
conducted operations at tﬁe Facility, mt:ludmg operations specifically related to the acqmsmnn,
storage, use and disposal (including leakage) of hazardnus substances. As such; ] Defmdants ars
persons who at the time of dzspusal of hazardous subsfancas uwnsd or operated the Facility, and. .
ﬂacmfore are persoen Whﬁ cmncd or operated the Faclhty Wlthm ihe; m&anmg Qf Section 10?(3}{2}
efCERCLA, 42 U.8.C. § 9607(=)(2). : I

38 Atall txmes material hereto, Plaintiffs exemsed due care with zespect to
the release or reatened mlcas& of hazardous substanc‘es at the Famhty, &md to&lk precautions

"} against foreseeable acts and annssmns of tlurd parties- mth respect to releass or threatencd

release of hazardous substancas a_t tha Faculﬂy, mthm the meanmg of Sectmn EO7(H)(3) af
CERCLA, £2USLC § 960?@)(3)

39 Ar ﬂ1e. time Piambffs acquu"ed tzila fo the varions paxceis somprising the

Facility, Pla.intiﬁ"s‘ did not know and had no reason to know that any hazardous substan_x:e had

been released or disposed of o, in, or at the Facility, within the meaning of Section
101(35)(A)(®) of CERCLA, 42 U.S.C. § 9601(35)(A)E).

K A:\msocmmw]
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- th.'rough 39 of this Complaint as if flly set forth herein,

42 U.8,C. § 2607(e3(3), as persons who by contract, agieement, or otherwise azmged for the

16 )
_42“(} 8C.§ 95{}'?(3,)(4), & persons who amapte& Tiazardous suhs’rances for 'h‘auspﬁrt 0 dxsposai

_CERCLA 42 U 5:C..§ 9607(n), by yirtue of; arhotig other rafons, the défehse 1o halmixty sef

4.  Pursuantto Seotion 107(a)(2) of CERCL A, 42 U8.C.
Plaintifs are entitled to recover irom Defendants all necessary costs of reSponse incurred iﬁy
Plaintiffs consistent with the National Contingency Plan. |
SECOND CAUSE OF ACTION
41, . Plaintiffs repeat and reallege the allegations cuntamed in paragraphs 1

42,  Defendants ars liable at the Facility under Section 1 07(2)(3) of CERCLA,

disposal or ireatment of hezardous substances at the Facility.

.. 43, Pursuant fo Seciion 107(a)(3) of CERCLA, 42 U.8.C. § 9607(a)(3), 1
Plaintiffs are enfitled o recover from Deféndants il necessary costs of response mcunﬁd by
Pimnﬂﬁfs qons:stent with the National Conﬂngency Plan. - |

‘ | THIRD CAUSE OF ACTION _
Ad,.  Plalmtiffs repeat &n&-feallege-th& allegations con{ained in pmgta‘“p}is 1
through 42 of this Cumplamt o5 {f fully set forth hegeis. -
- Defendants are lable &t ﬂl& Racility under Sedtion IG?(a)(zi-} of C}ERCLAS

aF ireatmen at the Facility. . T T e ‘

- 46, Pursiant to Sestmu 107(&)(4) Of CERCLA, 42 US.C. § 9607(a)(8)
Plaintiffs are entitled fo recover from Defendafits all necessary costs of response incurred by
Plamtlffs consiStesi mth the National Cﬁntmgemy Platiy:.
: - FOURTH GAISE OF ACTION -
al!ege’*‘the allagahbns contained in pamgraphs i

through 45 of thifs Complamt as 1f fuﬁy set farrh herem.
.'.48. -, Plaintiffs are not subjeb‘tm Tiability at the Facility under Section 10?(&} of

forth undar Section 107(b)(3) of CERCLA, 42 U.8.C. § 9607(b)(3), and therefors sre antttled o

assert the absve Causes of Action 2gainst Défendants under Section 107(a) ¢f CERCLAH -

8 . .
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Hawevé}; if Iilaint{ffs, OF any one of ihem; are found not vtg be entitled to the defensetd Hability ;

under Section 107(b)(3) of CERCLA, and therefore are found not to be sutitled t assert a Cause
of Action againgt Defendants under Section 107(a) of CERCLA, then, pursuant to Ssction
113(6)(1) of CERCLA, 42 U.S.C. § 9613((1), Plaintiffs or cartain of Plaintiffs are entitled to
contribufion ﬁ-bm Defendants in connection with the Facility, and all response costs incurred by
Plaintiffs or for which Plaintiffs are deemed lisble should be allocated arong Defendants and
Piamﬁﬁ:v. usiog such eqmtable fectors as the Court defermings are appropriate.
FIETH CAUSE OF AC'I‘ION -
(NFUNCTIVE RELIEF UNDER RCRA § 7002(AX(1)(B)) - _
) 49,  Plaintiff incorporates by reference Parégraphs 1 to 48 sbove, inclusive, as
though set Torth fully herein, | ) . | ‘ ’
' 50,  Defendants United States and the Department of the Army are each a

“person” ag daﬁncd in42 US.C. § 6903(15). o

51.  The presence of hamﬁous andfar sohd waste af the Facﬂity isa dzrant and
proiimate result_ _uf the _a;:ﬁons of Defcndants a_t th_e: Facility and the adjacent Benjcia Arsenal*
Defendants are or were an “oparator” of the Facility, ar.n,cl a“genemtor” and ‘tmnspartm’* of |
Hazardons and Solid Wastes disposed of at the Faczhty mﬂnn the meaning of Section
?002(&}(1 )(B} of RCM 42 U.B.C. § 6072(a)(1)(B). Assuch, Defendants are each a person who -
has cuntnbuted to the past or present hamihng, storage, treatmant, transportation, or disposal of
sehd Br hazardous waste at the Famhty

A2 Defendants’ past or. pxesent haudlmg. smrage treatment, transportannn, or
dzspnsal af snhd or hazardoﬂs waste at th& E*‘asﬂzty has resulted in actual or threatensd release of
hazardous subs*tances at the Facﬁzty D’I’SC has coqcluded, pursuant to par&graph 3.4 ofits

v e e

Order of Juna 1 1999 that “[’iﬁ}bﬂ actual andfar ﬂn‘ea’tened ralease of hazardous substances at or

from the EFamhty] may present an immment or substantza! endwgemnt to the public health or
welfare or to the envirorument,”
53. Over mnety days ago, by the lerter dated M=y 8, 2003 Plaintiffs gave -

Defendants the requisite Notice of Bndangc‘rment in accordance with RCRA § T002(b)2)(A), 42

. AMENDED COMPLAINT
o .
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| demands, .

v .

the Re.gmna! Administrator for Raglcm 9 af the U185, E‘PA, the Atiorney Genaral of the Umte.d
S?‘.aies, the Attumey General of the S“tata of Cahfcrma, the U8, Attorney for the State, oi“

California; the Sanretanr of the Caiifcrma Environmentsl Protection Agency; and the Secretary
of the Army, informing them of anmmnmental ccnchtmns and aliegaﬁtms at the Famhty and of
Plamnﬂ‘s’ intent to brmg this claim ag&mst Defmdan‘is Eefendants have not agread o
Investigate the hazardous substance:s and hazardous oT sohd waste at the B I‘acmty and conéuct
mmadmma as necessary

, 54. ' Piamttﬂs have standmg to' sue becausa they been alleged by DTSC and
others 10 b& a party respansible for the mvasugaman and mmedzatmn of the Facility, and hava
mcurred and wﬂl contmue to inciy é;ﬁ;s;anﬁal costs as rasult iharaof

55. - . Plaintiffs seek i wuncuvs re:l:af mdez RCRA ordarmg Dai%mdants 1o

mvasﬁgate, abate and remediates any end.angermem pnsaci by the emrirunmentzﬁ cond:ttinns at the
Facﬂtty and o compiy, at their own eXpense, with the DTSC’S and other regulatory agencies’

R VL By

: Puzsumt ta 428, C. 3 697?.(6), Plaintiffs saek an awar.d of the costs of -
ﬂzm Iﬂ:xgauon mc;}.udmg but nat hxmted to reasonsbla aﬁumays ff:BS and experts’ fees, and
mcludmg 'oui not imnted to- ssm:lar fees to mammr Defandants’ mmplxasme mth any orders or
Judg;me:srts zssuf:d by DZFSC ar'tlns Court.

WREFORE, Plaintlffs demand ;udgment in 'dw:u‘ favor anid agamst Dezfemdants

js follows: - -

(ﬁ) | A}lma‘tmg among Plamtiff's and Defandants and any other pmons Toumd

o bc lmble all responsez costs incwrred at or with respect tc t’ﬂe Facllzty pursuant to Sectmn
1113@(1} of CBRCLA 42 U 8.C. § 961 3@( 13, am:’: issuing an Order requiring Defendants to pay

snchamouutsto?}mnnﬁ's* ) . O
' S ' ' e | AMENDED COMPLART

10 : ' L
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CERCLA, 42 US.C. § 9513(g)(2}, against Defendants and in favor of Plaintitfs &mxaﬁngf,

adjudeing, and decreeiﬁg that Defendants are lable to Plaintii¥s for response costs at the Facilily,
such judgment ‘to be binding on any subsequent action or actions to revover further rgs'ptmsé
costs; and '

- (4)  Ordering Defendants to investigate, abate and remadiate‘my
endéngefmen’; posed by the Facility and to comply, at their expense, with the I}TSC'S and other
regilatory agencies’ dérmands regarding the Facility; and

{5) o Awarding Plaintiffs interest, attorneys’ feey, experis® fees and costs of

suilz and

(8)  Awarding Plaintiffs any other such relief as the Court may deem fust and
proper. - *
Disted: September 29, 2003 - L .

LATHAM & WATEINS LLP
Richard W. Raushenbnsh

Ce / Richard W, Raushfmbmh
Attoineys for Plaintiffs :
GRANITE MAMNAGEMENT
 CORPORATION, PACIFIC BAY
PROPERTIES, FN PROJECTS, INC., AND
PACIFIC BAY HOMES, LLC

AMENDED COMPLARIT
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