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Valero Crude by Rail Project
3400 East Second Street

Appeal Application No. 16PLN-00009

City Council
March 15, 2016

Appeal Hearing Outline:

1. City Staff presentation

2. Council questions to City Staff
3. Applicant’s presentation
4. Council questions to applicant 
5. Public comment is opened 
6. Public comment is closed 
7. Council deliberation and decision
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Tonight’s Agenda:

1. City Staff presentation
2. Council questions to City Staff
3. Applicant’s presentation
4. Council questions to applicant 
5. City Council selection of future 

hearing date(s)

City Staff Presentation Outline:

• An overview of the proposed 
project by City Staff.

• An overview of the environmental 
impacts addressed in the EIR by the 
City’s consultant, ESA.

• An overview of the project’s legal 
issues and preemption by the City’s 
Attorney

• An overview of the appeal

• Chair of Planning Commission
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Valero Refinery

Project Description

• Up to 70,000 barrels per day of crude oil to 
be delivered by rail cars 

• Construction of new track for switching 
activity and unloading rack

• 4,000 linear feet crude oil pipeline 

• Replacement and relocation of tank farm 
dikes with a concrete berm

• Relocation of underground infrastructure

• New service road
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Project Overview

New pipeline

Track Improvements 
for Switching

New Track for 
Unloading Rack N

Existing pipeline

Proposed Track Improvements for
Switching Activity

N
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Proposed Track Improvements for
Switching Activity

N

New Track/Unloading Rack

New 
pipeline

N

Existing pipeline
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New Track for Unloading 
Rack

N

Unloading Rack
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Unloading Rack Lighting

Zoning Ordinance 
Consistency

• General Industrial (IG) Zoning District

• Use Permit required

• Project complies with all 
Development Standards for IG 
Zoning District
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General Plan Consistency

• Industrial Uses - protect, retain, and 
encourage

• City Roads – multi-modal, scenic 
views and LOS D 

• Community Health & Safety

Draft Conditions of 
Approval

• 14 draft conditions of approval

– Compliance with BMC, CBC, MMRP

– Storm water Management

– Emergency access & response
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Use Permit Findings

1. That the proposed location of the use is in 
accordance with the objectives of the Zoning 
Ordinance and the purposes of the IG district 

2. That the proposed use is consistent with the 
General Plan and will not be detrimental to the 
public health, safety, or welfare of persons 
residing or working in or adjacent to the 
neighborhood of the use. 

3. That the proposed use will comply with the 
provisions of the Zoning Ordinance, including 
any specific condition required for the 
proposed conditional use.

Environmental Review

1. Is it a “project”?

2. Exemption or Initial Study

3. Environmental Impact Report
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Environmental Review
Timeline for CBR

• Initial Study and MND - 2013

• Scoping and Draft EIR- 2014

• Revised Draft EIR - 2015

• Final EIR - 2016

Cory Barringhaus, ESA
Janna Scott, ESA

Environmental Review
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Final EIR - Summary of 
Environmental Impacts

• 8 impacts reduced via mitigation

• 11 significant and unavoidable 
impacts related to rail transport

Uprail Routes
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California 
Class I 
Rail 
System

Union Pacific Crude Oil Rail Network
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North American Freight Railroads

EIR Conclusions

• Eight non-rail related impacts can 
be reduced to less than significant 
with mitigation :

– Air Quality

– Biological Resources

– Energy Conservation

– Geology and Soils

– Hydrology and Water Quality
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EIR Conclusions

• Eleven impacts would be significant 
and unavoidable – all rail-related:

– 5 in Air Quality

– 2 in Greenhouse Gas Emissions

– 1 in Biological Resources

– 3 in Hazards and Hazardous Materials

Air Quality

• Project emissions within the Bay Area 
Basin would be less than significant

• Emissions from locomotives transporting 
tank cars outside the Bay Area would 
exceed thresholds of air districts located 
along project routes

• Cumulatively considerable impacts and 
conflicts with air quality plans of these 
air districts
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Greenhouse Gas Emissions

• GHG emissions would exceed 
threshold primarily due to 
locomotive emissions

• Exceedance of threshold indicates 
project would not be consistent with 
GHG reduction goals set by State

Biological Resources

• Increased frequency of trains along 
possible routes would result in an 
increase in potential for wildlife 
collisions, especially in sensitive 
habitats such as riparian corridors, 
wetlands, and marshes where higher 
number of wildlife species are 
supported
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Hazards and Hazardous 
Materials

• Proposed tank car impacts due to 
reasonably foreseeable accident 
conditions; same conclusion for new 
tank cars required by U.S. 
Department of Transportation

• Cumulatively significant for 
proposed and newly required tank 
car designs

• Wildland fire impacts also significant

Hazards and Hazardous 
Materials

• Significant unavoidable secondary 
effects from accidents would occur 
to Biological Resources, Cultural 
Resources, Geology, and Hydrology
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Local Traffic Impacts

• Project would add up to four train 
crossings per day at Park Road,  each 
approximately 8 minutes

• Delay caused by Project-related trains 
would be less than the delay caused 
under current baseline conditions

• Vehicle queues on Park Road, Bayshore 
Road and onto the I-680 northbound off-
ramp would be less than significant

Emergency Access

• Impacts related to emergency 
access and response would be less 
than significant

– Operational Aid Agreement

– Acceptable response times, including 
to the Benicia Industrial Park
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Recap

• 8 non rail-related impacts reduced 
to less than significant with 
mitigation measures

• 11 rail-related impacts would be 
significant and unavoidable 

– Mitigation preempted by federal law

– No feasible mitigation is available; 
impacts would remain significant and 
unavoidable

Overview of Legal Issues
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Staff Position on Preemption

• CEQA Applies to Onsite Operations

• Rail Impacts Are Disclosed

• Mitigation of Rail Impacts is Preempted

• City Cannot Decline to Certify the EIR 
or

• Deny the Use Permit Based on Rail 
Impacts

ICCTA Preemption

• STB Has Exclusive Jurisdiction Over 
Rail Operations

• Jurisdiction Includes:

– Operation of Locomotives & Rail Cars 
on Track

– Construction & Operation of Ancillary 
Facilities
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“It is difficult to imagine a broader 
statement of Congress's intent to 
preempt state regulatory authority over 
railroad operations”

• Quote cited in 22 published cases

Types of Preempted Regulation

• “Preclearance” Requirements 

• Requirements That “Have the Effect 
of Governing or Managing Rail 
Transportation”
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CEQA Applies to Onsite 
Operations

• Union Pacific Does Not Own or 
Operate the Unloading Rack

• Valero is Not Acting as an Agent of 
Union Pacific

Clearly Preempted

• Mitigation of Rail Impacts Through 
Conditions or Alternatives

• Permit Denial Based on Rail Impacts

• “Overriding Considerations” 
Requirement as to Rail Impacts
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Preclearance of Private 
Projects

• The Status of the Applicant is Not 
Dispositive

• The Nature of the Regulation is 
Dispositive

– Cities May Address Local Impacts

– Cities May Not Address Rail Impacts  

Cities May Not Address Rail 
Impacts

• Alexandria  

– City Preempted from Regulating 
Private Trucks Serving Transloading 
Facility Owned by RR

• Winchester (STB 35749)

– City Preempted From Regulating a 
Segment of Private Track Used by 
Railroad
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Boston and Main
Surface Transportation 
Board Decision
2013 WL 3788140 (S.T.B.)

Cities May Address Local 
Impacts

• West Palm Beach

– Zoning Ordinance Prohibits 
Transloading Facility in Residential Zone

• Babylon

– Zoning Ordinance Prohibits Waste 
Transfer Facilities

• Newington (SEA-3, STB 35853)

– Zoning Regulation Addresses Local 
Impacts of Transloading Facility
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CEQA Disclosure Requirement 
May Be Preempted

• Is the Disclosure Requirement an 
Unlawful Preclearance 
Requirement?

• Or, Does it Only Have a “Remote & 
Incidental” Impact on Rail 
Operations?

San Luis Obispo Approach 
to Preemption

• CEQA Applies to Onsite Operations 

• Rail Impacts Are Disclosed

• Mitigation of Rail Impacts is 
Preempted

• Permit Denial Based on Both Onsite 
& Rail Impacts
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SLO - Phillips 66 Crude 
by Rail Project
Staff Report p. 13

SLO - Phillips 66 Crude 
by Rail Project
Staff Report Exhibit C p. 1
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SLO - Phillips 66 Crude 
by Rail Project
Staff Report p. 16

SLO - Phillips 66 Crude 
by Rail Project
Staff Report p. 4



March 15, 2016  City Council                                                            
Valero Crude by Rail Project Appeal

27

BAAQMD Letter re 
Benicia – Valero p. 2 

Kern County Approach to 
Preemption

• All Aspects of CEQA Are Preempted 
as to Rail Impacts

– Including the Disclosure Requirement 

• Permit Decision Based Solely on 
Onsite Impacts
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Alon Crude by Rail Project
Responses to Comments 
p. 7-183

Appeal

• Filed February 29, 2016 
• Introduction overview:

– Scope of the project
– Federal government’s authority 
– “Misleading” legal argument
– Refinery’s emissions 

• Four major issues identified
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Appeal Issues:
1. The findings are preempted by Federal 

law
2. The findings are inconsistent with CEQA 
3. The findings are contrary to law and not 

supported by substantial evidence
4. The Planning Commission violated the law 

and the Benicia Code of Conduct

Recommendation for 
March 15, 2016

1.Confirm the future hearing dates of April 
4, 6, and 19, if needed;

2.Hear the presentations by Staff and the 
Applicant and questions from the 
Council; and

3.Continue this item to April 4 for Staff follow 
up on Council questions and for public 
comment including organized opposition.



March 15, 2016  City Council                                                            
Valero Crude by Rail Project Appeal

30

Potential Council Actions 
on the Project

A.Deny the appeal 

B.Decline to certify the EIR and remand 
back to staff

C.Uphold the appeal and 

i. Adopt the draft Resolution certifying 
the FEIR, SOC and MMRP

ii.Adopt the draft Resolution approving 
the Use Permit


