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Appeal Hearing Outline:
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Tonight’s Agenda:

1. City Staff presentation

2. Council questions to City Staff

3. Applicant’s presentation

4, Council questions to applicant

5. City Council selection of future
hearing date(s)

City Staff Presentation Outline:

An overview of the proposed
project by City Staff.

An overview of the environmental
impacts addressed in the EIR by the
City’s consultant, ESA.

An overview of the project’s legal
issues and preemption by the City’s
Attorney

An overview of the appeal
Chair of Planning Commission
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Project Description

e Up to 70,000 barrels per day of crude oil to
be delivered by rail cars

e Construction of new track for switching
activity and unloading rack

e 4,000 linear feet crude oil pipeline

e Replacement and relocation of tfank farm
dikes with a concrete berm

e Relocation of underground infrastructure
e New service road




March 15, 2016 City Council
Valero Crude by Rail Project Appeal

Proposed Track Improvements for
Switching Activit

e




March 15, 2016 City Council
Valero Crude by Rail Project Appeal

Switc

/0 Ello :
PIPEWAY
B 5

(

Proposed Track Improvements for
hing Activity
s\

£6STNG P-101

Il
\__AVENUE T

1791 H
( )
P
IR [
VT §
IPENAY

A
)
]
=

U VAL

Rack

e )
¥
et

New
pipeline




March 15, 2016 City Council
Valero Crude by Rail Project Appeal

New Track for Unloading
Rack
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Unloading Rack Lighting

PUMP PAD AREA

(6) C~H STANCHION MOUNT FIXTURES 'WMV3L-LED' MOUNTED
ALONG CAT WALK AND STAIRWAYS AND (4) AT STAIRWAY LANDINGS
AT ENDS OF LOADING RACK @ 8'-0" HIGH
(4) C—H POLE MOUNT FLOODLIGHTS 'FMVSL-LED' MOUNTED
ON A (4 @ 907) TENON ON TOP OF 12' ALUMINUM POLE
MOUNTED ON SIDE OF LOADING PLATFORM (@ 12' ABOVE PLATFORM)
60" TOTAL
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Zoning Ordinance
Consistenc
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General Plan Consistency

Draft Conditions of
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Use Permit Findings

Environmental Review
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Environmental Review

Environmental Review
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Final EIR - Summary of
Environmental Impacts

Uprail Routes

e (regon to

s Nevada to Roseville (northern)

A evada to Roseville (southem)
‘ammRoseville to Benicia

—— Other BNSF and UPRR Rail Lines |
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EIR Conclusions

13
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EIR Conclusions

¢ Eleven impacts would be significant
and unavoidable - all rail-related:
- 5in Air Quality
- 2 in Greenhouse Gas Emissions
— 1 in Biological Resources
- 3 in Hazards and Hazardous Materials

Air Quality

¢ Project emissions within the Bay Area
Basin would be less than significant

e Emissions from locomaotives fransporting
tank cars outside the Bay Area would
exceed thresholds of air districts locafted
along project routes

e Cumulatively considerable impacts and
conflicts with air quality plans of these
air districts
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Greenhouse Gas Emissions

e GHG emissions would exceed
threshold primarily due to
locomotive emissions

e Exceedance of threshold indicates

project would not be consistent with
GHG reduction goadls set by State

Biological Resources

¢ Increased frequency of trains along
possible routes would result in an
increase in potential for wildlife
collisions, especidlly in sensitive
habitats such as riparian corridors,
weftlands, and marshes where higher
number of wildlife species are
supported

15
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Hazards and Hazardous

Mafterials

e Proposed tank car impacts due to
reasonably foreseeable accident
condifions; same conclusion for new
tank cars required by U.S.
Department of Transportation

e Cumulatively significant for
proposed and newly required tank
car designs

¢ Wildland fire impacts also significant

Hazards and Hazardous

Materials

e Significant unavoidable secondary
effects from accidents would occur
to Biological Resources, Cultural
Resources, Geology, and Hydrology
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Local Traffic Impacts

e Project would add up to four train
crossings per day at Park Road, each
approximately 8 minutes

e Delay caused by Project-related trains
would be less than the delay caused
under current baseline conditions

¢ Vehicle queues on Park Road, Bayshore

Road and onto the [-680 northbound off-
ramp would be less than significant

Emergency Access

e Impacts related fo emergency
access and response would be less
than significant
— Operational Aid Agreement

— Acceptable response fimes, including
tfo the Benicia Industrial Park
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Recap

Overview of Legal Issues
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Staff Position on Preemption

ICCTA Preemption
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Types of Preempted Regulation
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CEQA Applies to Onsite
rati

Clearly Preempted
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Preclearance of Private
Projects

Cities May Not Address Rail
Impacts

22
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BOSTON AND MAINE CORPORATION AND..., 2013 WL 3788140.

1 Keyte Yeow g - Negaive Teament
Disingushed by SEA3, INCEPETITION FOR DECLARATORY ORDER. ST, March 16, 2015
2013 WL 3788140 (ST.B.)
Surface Transportation Board (ST B)
BOSTON AND MAINE CORPORATION AND SPRINGFIELD TERMINAL
RAILROAD COMPANY~ PETITION FOR DECLARXTORY ORDER

Decided: July 19, 2013
Service Date: July 19, 2013

SURFACE TRANSPORTATION BOARD DECISION

Docket No. FD 35749

to the Board's jurisdiction. Thus, even if we construed the Town's action narrowly as directed solely at Tighe, and solely at
a short piece of allegedly private track located adjacent to the warehouse, there remains a fundamental conflict between the
Town's regulation and the rights of Tighe and Pan Am to request and provide, respectively, common carrier rail service under the
Interstate Commerce Act. That conflict must be resolved in favor of federal law. Accord Norfolk 8. Ry. v. City of Alexandria,
608 F.3d 150, 158-60 (4th Cir. 2010) (city cannot seck to regulate interstate commerce indirectly by regulating trucks that would
use the carrier’s transload facility). Otherwise, states and localities could engage in impermissible regulation of the interstate
freight rail network under the guise of local regulations directed at the shippers who would use the network. and thereby create
the patchwork of conflicting local regulations that Congress sought to avoid in the Interstate Commerce Act.

to distribution centers and, ultimately, to retail customers. >

Residerts living near these tracks filed a complaint with the Town's zoning authorites relating to the use of the tracks, in

particular the noise of trains coupling and switching at night. * In August 2012, the Town's Zoning Board of Appeal (ZBA)
s

Pan

Am states that Tighe appealed bt that the parties jointly
zBA 5 On i 013, the ZBA submi
remand, "B
declaratory order with the Board on July 1, 2013

‘Pursuant to its discretionary authority under § US.C. § 554(c) and 49 U.S.C. § 721, the Board, by decision served on July 3,
013,

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. G

Cities May Address Local
Impacts
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CEQA Disclosure Requirement
May Be Preempted

San Luis Obispo Approach
to Preemption

24
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Planning Commission
Development Plan/Coastal Development Permit $DRC2012-00095 /Philips 66 Company.
Page 13

In the case of this Project, it is clear that for activities performed within the Santa Maria Refinery
(SMR) site the County is not preempted by federal law since these activities would not occur on
UPRR property and would not involve infrastructure or trains operated by UPRR. However, federal
law would likely limit the ability of the County to regulate the type and design of locomotives since they
are owned and operated by UPRR to transport goods throughout the nation and because regulation of
the types of locomotives that could be used for this project would likely interfere with interstate
commerce. The impacts of the activities that occur on the Project Site are described and evaluated in
the FEIR, and the County as CEQA Lead Agency has the authority to impose mitigation measures or
conditions of approval to reduce potential impacts within the boundaries of the SMR

As lead agency, the County determined that it would analyze potential project-related impacts that
may oceur along UPRR's mainiine in order to meet the information disclosure requirements of CEQA
While the FEIR describes these potential impacts of project-related train movements along the UPRR

In the case of this Project, it is clear that for activities performed within the Santa Maria Refinery
(SMR) site the County is not preempted by federal law since these activities would not occur on
UPRR property and would not involve infrastructure or trains operated by UPRR. However, federal
law would likely limit the ability of the County to regulate the type and design of locomotives since they
are owned and operated by UPRR to transport goods throughout the nation and because regulation of
the types of locomotives that could be used for this project would likely interfere with interstate
commerce. The impacts of the activities that occur on the Project Site are described and evaluated in
the FEIR, and the County as CEQA Lead Agency has the authority to impose mitigation measures or
conditions of approval to reduce potential impacts within the boundaries of the SMR.

Beyond the two UPRR Yards, trains coukd travel any number of routes. Crude oil delivered to
California by UPRR would generally pass through either of these two rail yards in route to the
SMR. Depending upon the source of the crude o, crude oil trains could use any portion of the
UPRR network between Roseville/Colton and the source location for the crude oil. The exact
foute that would be taken would depend upon a number of factors, that could include the
source of the crude oil, weather conditions, train traffic conditions, etc. Since the routes past
Roseville and Colton are somewhat speculative, the FEIR has discussed in a more qualitative
nature the potential impacts of train traffic beyond these two rail yards.

Once the train arrives at the SMR, it would be operated by Phillips 66 personnel on property
owned by Phillips 6. Therefore, activties performed within the SMR would not be preempted
by federal law since they would not occur on UPRR property and would not be operated by
UPRR employees. For the impacts of the activities that occur within the SMR, the County as
CEQA Lead Agency, and other state and local responsible agencies have clear authority to
impose mitigation measures. The following are discussions of the significant and unavoidable
impacts associated with the Project at the SMR (refer to Section VILB below) and on the
mainline (refer to Section VILC below).

SLO - Phillips 66 Crude
by Rail Project
Staff Report p. 13

Planing Commission Exhibit C
Den ot

Exhibit C — Findings for Denial

A. Environmental Determination

1. The Environmental Coordinator, after completion of the initial study, found that there is
evidence that the project may have a significant effect on the environment, and therefore a
Final Environmental Impact Report (FEIR) was prepared (pursuant to Public Resources Code
Section 21000 et seq., and CA Code of Regulations Section 15000 et seq.) for this project.
The FEIR considers the following issues: Aesthetics and Visual Resources, Agricultural
Resources, Air Quality and Greenhouse Gases, Biological Resources, Cultural and Historical
Resources, Geological Resources, Hazards and Hazardous Materials, Land Use and
Recreation, Noise and Vibration, Population and Housing, Public Services and Utiities,
Transportation and Circulation and Water Resources. The FEIR also considers alteratives in
addition to the "No Project” alternative.

There are insufficient specific, overriding economic, legal, social, technological, or other

benefits of the project that outweigh the significant effects on the environment, as would be
required to approve the project pursuant to Public Resources Code section 21081.
Additionally, due to federal preemption, implementation of mitigation measures to lessen the
Class | impacts on the Mainline within San Luis Obispo County and the state are infeasible, as

argued by the Applicant.

Following the circulation of the Public Draft EIR, additional biological survey efforts were
conducted in 2015 by Arcadis and Leidos to ensure accuracy and consistency with vegetation
type mapping with the National Vegetation Classification system, as described within A
Manual of California Vegetation (Sawyer et al 2009).

Based on the best available information, it is determined that the Rail Spur Project area:

a. Is currently occupied by plant species that are listed as Rank 1B status by the
California Native Plant Society; and,

Is currently occupied by sensitive communities as classified by the California
Department of Fish and Wildiife (COFW) under the National Vegetation Classification
system described in A Manual of California Vegetation, Second Edition.

Due to these factors, the project site meets the definition of Unmapped ESHA in the County's
LCP (CZLUO Section 23.11). The area contains sensitive plant and animal species needing
protection, including Rank 18 status plants, sensitive communities recognized by the CDFW,
burrowing owls, and coast horn lizard. In addition, the Rail Spur Project area meets the
definition of ESHA as defined in the guidelines set forth by the California Coastal Commission
for defining ESHA (CCC 2013). As discussed further below in impact BIO.5, the Rail Spur
Project would permanently impact a total of about 20 acres of ESHA, including the sensitive
plant communities as classified by the California Department of Fish and Wildife (CDFW)

Page 10f12

SLO - Phillips 66 Crude
by Rail Project
Staff Report Exhibit C p. 1
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Applicant enter into this type of contractual provision would ikely be preempted by
Federal law and therefore unenforceable. The County may also be preempted by
Fedoral law from requiring credits for mainiine Since
itis unlikely that these mitigation measures will be implementable and it is uncertain if
the other Air Districts could require emission reduction credits, the impacts associated
with the mainiine rail operation would remain significant and unavoidable (Class

Air Quality (AQ. 5): Operational activities of trains along the mainline rail route
associated with the Project would generate toxic air emissions that exceed the San
Luis Obispo County Air Pollution Control District (SLOCAPCD) health risk thresholds
when_factoring in_the 2012 Calfornia_Office_of Environmental Health Hazard
Assessment (OEHHA) chidhood exposure and breathing rate_adjustments (refer to
FEIR, Section 43.42, impact AQ 5). The SLOCAPCD cancer risk CEQA threshold is
10 _in_a_milion_for_toxic_emissions. These activities_include movement of the

matter. Calculations in the FEIR show that this Project would exceed the cancer
threshold of 10 in a million for areas where trains speeds are limited to 30 miles per
hour or less. Mitigation has been recommended that includes use of Tier 4 locomotives
and the purchase of emission credits. Since it is unlikely that these mitigation
measures will be implementable due to Federal preemption, and it is uncertain if the
other Air Districts could require emission reduction credits, the air toxic emission
impacts associated with the mainline rail operation would remain significant and
unavoidable (Class ).

facility boundary), emission reduction credits might not be achievable and impacts
would remain signficant and unavoidable (Class ).

Biological Resources (BIO.1): Transport of crude ol by rail, along the UPRR

mainline, could resut in a crude o spill that significantly impacts sensitive plant and

widife_spocies, wetlands, creeks, rivers and waterways of oil spill

preverfion_plan and first response mitigation measures (ie., BIO-11 and PS-da

through PS40 in the FEIR) would serve to reduce the fielinood of an oil spil and

enhance the abity of first response agencies to respond to a crude oil spill. The

County may be preempted by federal law from implementing these measures as they

require particular contractual provisions that might be determined to improperly impact

interstate commerce. There are several state and federal laws and rules that are illi
proposed to help minimize impacis fom fa-reated of spils (eg, SB 861 to be = Hips ruae
implemented by Calfornia Department of Fish and Widife/Office of Spill Prevention

and Response (COFWIOSPR) and United States Department of Transportation's

(USDOT's) proposal for o trains to have comprehensive Oil Spill Response Plans in by R I P l t
place). Given the uncertain timing of these ruies and that the County may be ail Frojec

Planning Commission
Development Flan/Coastal Development Permit #DRC2012-00095 / Phillps 66 Company
Page 4

I STAFF RECOMMENDATION
Staff recommends the Planning Commission take the following actions:

1. Deny the application for Development Plan and Coastal Development Permit
DRC2012-00095; and

2. Adopt the Findings included in Exhibit C.

The detailed basis for this recommendation can be found in Section V below under “Project

The general consensus among the comments received is that Project benefits do not outweigh
the potential hazards it will bring to the public. These hazards mainly stem from rail accidents,
oil spills, health hazards, and explosions/fires within communities along rail lines as a result of
an increase of crude transport via rail. These hazards are also exacerbated because the
County is not legally able, due to federal preemption, to require certain conditions of approval
for Union Pacific along the main rail lines (e.g., require particular emergency response
preparations, use of particular routes to avoid sensitive areas, or modifications to Union Pacific
Railroad [UPRR] tracks or operations), therefore the County’s approval of the project would
allow an increase in risk to the populations within the County along the mainline (as well as
outside the County and throughout the state) without the ability to enforce any measures to
mitigate off-site impacts to populations along the rail lines.

majority of the letters submitted with comments and opinions on the project have been
submitted from persons outside of San Luis Obispo County. For the remainder of the letters.
and comments submitted by residents of San Luis Obispo County, a similar ratio of opposition
versus support of the project was the case.

The general consensus among the comments received is that Project benefits do not outweigh

the potential hazards it will bring to the public. These hazards mainly stem from rail accidents,

oil spills, health hazards, and explosions/fires within communities along raillines as a result of

an increase of crude transport via rai. These hazards are also exacerbated because the o

County is not legally able, due to federal preemption, to require certain conditions of approval SLO - Phl"lps 66 Crude
for Union Pacific along the main rail lines (.g., require particular emergency response

preparations, use of particular routes to avoid sensitive areas, or modifications to Union Pacific . A

Railroad [UPRR] tracks or operations), therefore the County’s approval of the project would by Rall Prolect

allow an increase in risk to the populations within the County along the mainiine (as well as

outside the County and throughout the state) without the abilty to enforce any measures to

mitigate off-site impacts to populations along the rail lines Si‘qff Report p B 4
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ARQuALITY Y
Managruens  Co

Ms. Million February 8, 2016
Page2

A similar mitigation measure to the one recommended by the Air Districts for this Project was
recently included in a DEIR and FEIR for a crude by rail project in San Luis Obispo County,
which states

which states:

A similar mitigation measure to the one recommended by the Air Districts for this Project was
recently included in a DEIR and FEIR for a crude by rail project in San Luis Obispo County,

Raren Mo y
Mark Ross. idel
MARIN GoUNTY Eny
atio Rico s
NApA counTy con

Brad Wagenknecht

John Avalos The

documentation from each ir Disirict 1o the San Luis Obispo County Planning and Building
Department that emissions reductions have been secured for the life of the project prior o
issuance of the Notice (o Proceed.

Bay Arca Air District staff maintains that the offsite mitigation measure is feasible for this
Project to implement and thercfore recommends that the City require the Project proponents to
mitigate the air quality impacts associated with this Project within cach air basin (o the maximum

mitigation measure. The recommended mitigation measure would not place any
burden on Union Pacific Railroad (UPRR) by requiring cleaner locomotives to be
used for the Project, and therefore would not conflict with the federal preemption.

Jack . proadbent
ExecomvE crriceRAPco  add

939 ELLIS STREE

telies in part on an outdated health risk asscssment from the 2002 Valero mprovement Project
DEIR, underestimates the number of remaining ship calls to the refinery, uses unreasonable
locomotive fuel cfficiency estimates, omits some sources of emissions, and does not cvaluate the
potential health impacts from PM2.5 emissions,

In our comment letters, Bay Area Air District staff requested that the City provide additional
analysis in the FEIR to make up for thes others) so that the Proj

Air District staff respectively disagrees with this opinion.

BAAQMD Letter re
Benicia - Valero p. 2

Kern County Approach o
Preemption

o All Aspects of CEQA Are Preempted
as to Rail Impacts
- Including the Disclosure Requirement

e Permit Decision Based Solely on
Onsite Impacts
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County of Kern 7.0 Response to Comments

. DI o 43
o Appendix I Hazards M; al Reportat PDF page 874

e (.l)]llf[lt‘lll‘.:’] [_1!)\\1"\.’91: ;HF CdyEd UILEL, d5 WELD d5 LIS LEdl :—igkllt._}f o LIWIT dULTTOTTIIES,
confirm the conclusions of the DEIR. Because the field of transport by rail is preempted by
federal regulation, the Lead Agnecy cannot apply CEQA and its significance thresholds to
impacts resulting from mainline rail activities.

Adoplion Of Prccise Development Plan No- 1, Map No. 102
Plan No. 62, Map No. 102 (Big West of California, passed

3

The comment tates that the DEIR must analyze potential environmental impacts of main linc
(offsite) rail operations, and that this analysis is not preempred by federal lavs

ublic safety req
preempted fi

regulations or
r offsite il activities, oiher federal agencies are respansible for

Federal preemption of the regulation of transport by rail carriers, and operation of rail tracks
or facilities, is broad and exclusive. Rail carriers are subject to federal environmental laws,
but certain local rules and regulations imposed under state environmental laws are preempted.

Alon Crude by Rail Project
Responses to Comments
p.7-183

7183 August 2014

Appedal

 Filed February 29, 2016
¢ Infroduction overview:
— Scope of the project
- Federal government’s authority
- "Misleading” legal argument
— Refinery’s emissions
e Four major issues identified
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Appeal Issues:

1.The findings are preempted by Federal
law

2.The findings are inconsistent with CEQA

3.The findings are contrary to law and not
supported by substantial evidence

4.The Planning Commission violated the law
and the Benicia Code of Conduct

Recommendation for
March 15, 2016

1. Confirm the future hearing dates of April
4,6,and 19, if needed;

2.Hear the presentations by Staff and the
Applicant and questions from the
Council; and

3. Continue this item to April 4 for Staff follow
up on Council guestions and for public
comment including organized opposifion.
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Potential Council Actions
on the Project
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