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. CITY OF BENICIA
COMMUNITY DEVELOPMENT
By Email and U.S. Mail
Honorable Mayor Patterson epatterson@ci.benicia.ca.us
and City Council Members mhughes@ci.benicia.ca.us
City of Benicia tcampbell@ci.benicia.ca.us
250 East L Street aschwartzman@ci.benicia.ca.us
Benicia, CA 94510 cstrawbridge@ci.benicia.ca.us

Re: Valero Crude by Rail Project (12PLN-00063)

Dear Honorable Mayor Patterson and City Council Members:

On behalf of Safe Fuel and Energy Resources California (“SAFER
California”), we are responding to Valero’s October 3, 2016 letter to the City Council
regarding the City’s denial of the use permit for the Valero Crude by Rail Project.
In a nutshell, Valero blatantly ignores the law and the facts, and improperly
attempts to intimidate the City and the public.

First, the permit cannot be deemed approved under the Permit Streamlining
Act. Valero appealed the Planning Commission’s denial of its application for a use
permit to the City Council. The City Council denied Valero’s appeal and its
application for a use permit on September 20, 2016. The Permit Streamlining Act
does not apply to appeals within a local agency.! Moreover, even if the Act applied,
if a local legislative body votes to deny a project within the time limits of the Act,
but directs staff to return with a resolution on a date that falls outside of the Act’s
time limits, the application is timely denied and does not result in a deemed-
approved project. The Permit Streamlining Act does not require that a denial be
absolutely final in order to be timely.2 Thus, the City’s vote to deny the use permit

1 Govt. Code § 65922(b).
2 El Dorado Palm Springs v. City of Palm Springs (2002) 96 Cal. App. 4th 1153 (superseded on other
grounds by statute); Carmel Valley View, Ltd. v. Maggini (1979) 91 Cal.App.3d 318.
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on September 20th, with direction to staff to return with revised findings on a date
that falls outside of the Act, means that Valero’s use permit application was timely
denied and does not result in a deemed-approved project under the Act.

Second, the City was not required to re-open public comment on the Project
after the Surface Transportation Board decision and is permitted to reference the
Surface Transportation Board decision in the Council’s findings. The City has
proceeded within its jurisdiction, provided a fair hearing and properly exercised its
discretion by proceeding in the manner required by law, with its decision supported
by the findings, and the findings supported by substantial evidence.

Finally, Valero makes several unsupported arguments regarding staff’s
proposed findings and “Adams Broadwell’s” proposed findings, which were actually
submitted by SAFER California, Natural Resources Defense Council, San Francisco
Baykeeper, Communities for a Better Environment, Stand, Center for Biological
Diversity, Benicians for a Safe and Healthy Community and Sierra Club (the
“public”). In reality, staff's and the public’s proposed findings are well supported by
an abundance of substantial evidence in the record. Further, the City Council’s
findings are not limited to select oral statements made at the September 20th
hearing, and no law requires the Council to articulate whether each member agrees
or disagrees with each proposed finding. The Council’s findings will be upheld if
they are supported by substantial evidence in light of the whole record.3 In
addition, Valero seems to misunderstand that the California Environmental Quality
Act does not apply to projects which the City rejects or disapproves.4 Finally,
Valero’s allegation that the City and the public acted unlawfully is baseless.
Valero’s allegations are an attempt to censor and intimidate the City and the public
until they abandon their opposition to Valero’s dangerous Project.

3 Code of Civ. Proc. § 1094.5(c).
4 Pub. Res. Code § 21080(b)(5).
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In short, Valero’s unsupported and outlandish arguments should be
disregarded.

Sincerely,

/gwuw( Ry

Rachael E. Koss
REK:Ij1
cc: Teresa Olson tolson@ci.benicia.ca.us
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By Email and U.S. Mail

Honorable Mayor Patterson

and City Council Members
City of Benicia

250 East L Street
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601 GATEWAY BOULEVARD, SUITE 1000
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September 28, 2016

SACRAMENTO OFFICE

520 CAPITOL MALL, SUITE 350
SACRAMENTO, CA 95814-4721

TEL:
FAX:

(916) 444-6201
(916) 444-6209

epatterson@ci.benicia.ca.us

mhughes@ci.benicia.ca.us

tcampbell@ci.benicia.ca.us

aschwartzman@ci.benicia.ca.us

cstrawbridge@ci.benicia.ca.us

Re: Valero Crude by Rail Project (12PLN-00063)

Dear Honorable Mayor Patterson and City Council Members:

The undersigned groups submit these proposed findings to the City Council

for its consideration.

Sincerely,

Rachael E. Koss

California

Adams Broadwell Joseph & Cardozo
Safe Fuel and Energy Resources

Ethan Buckner

Kool &, Fooo Stand

Jaclyn H. Prange
Staff Attorney

Natural Resources Defense Council

Clare Lakewood

Center for Biological Diversity
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Erica Maharg Katherine Black

San Francisco Baykeeper Benicians for a Safe and Healthy
Community

o 0

DevorahAncel

Roger Lin Staff Attorney

Communities for a Better Environment | Sierra Club

REK:ieh
Enclosure

cc: Teresa Olson tolson@ci.benicia.ca.us
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RESOLUTION NO. 16-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA DENYING A USE
PERMIT FOR THE VALERO CRUDE BY RAIL PROJECT AT 3400 EAST SECOND STREET
(12PLN-00063)

WHEREAS, on December 21, 2012, Valero Refinery requested usepermit
approval for the Valero Crude by Rail (CBR) Project at 3400 East SecondStreet;
and

WHEREAS, the City of. Benicia, as the Lead Agency, prepared aninitial
Study/Mitigated Negative Declaration to determine if the Valero CBRProject
could have a significant impact on the environment, in accordance withthe
California Environmental Quality Act (Public Resources Code Section 21000et
seq.), the Guidelines for the Implementation of the CaliforniaEnvironmental
Quality Act (14 CCR Section 15000 et seq.), and the City of BeniciaCalifornia
Environmental Quality Act (CEQA) Guidelines pursuant thereto;and

WHEREAS, the Initial Study/Mitigated Negative Declaration wascirculated
for a 30-day comment period between May 30, 2013 through July 1, 2013;and

WHEREAS, a Draft Environmental Impact Report (Draft EIR) wasprepared
for the Valero CBR Project and circulated for a 90-day commentperiodbetween
June 17, 2014 through September 15, 2014;and

WHEREAS, a Notice of Completion of the Draft EIR was filed with theOffice
of Planning and Research (OPR) on June 17, 2014, and a public notice ofthe
availability of the Draft EIR was published in the Benicia Herald and VallejoTime
Herald on June 17, 2014;and

WHEREAS, copies of the Draft EIR were provided to theState
Clearinghouse (State Clearinghouse No. 2013052074) and to thosepublic
agencies that have jurisdiction by law with respect to the project, and aNotice
of Availability to other interested persons and agencies, and the commentsof
such persons and agencies were sought for a 90-day comment periodbetween
the dates of June 17 through September 15, 2014;and

WHEREAS, the Planning Commission held a public hearing andaccepted
testimony on the Draft EIR on July 10, 2014, August 14, 2014 and
September11,2014, and the City accepted written comments on the Draft
EIRthrough September 15, 2014;and

WHEREAS, a Revised DEIR was prepared for the Valero CBR Projectand
circulated for a 60-day comment period between August 31, 2015through




October 30, 2015;and

WHEREAS, a Notice of Completion of the Revised Draft EIR was filedwith
OPR on August 31, 2015, and a public notice of the availability of theRevised
Draft EIR was published in the Benicia Herald and Vallejo Times Herald onAugust
31,2015;and

WHEREAS, copies of the Revised Draft EIR were provided to theState
Clearinghouse (State Clearinghouse No. 2013052074) and to thosepublic
agencies that have jurisdiction by law with respect to the project, and aNotice
of Availability to other interested persons and agencies, and the commentsof
such persons and agencies were sought for a 60-day comment periodbetween
the dates of August 31, 2015 through October 30, 2015;and

WHEREAS, the Planning Commission held a public hearing andaccepted
testimony on the Revised Draft EIR on September 29, 2015, September 30,2015,
October 1, 2015 and October 8, 2015, and the City accepted writtencomments
on the Revised Draft EIR through October 30, 2015;and

WHEREAS, 287 written communications were received regarding theDraft
EIR, 3,822 written communications were received regarding the Revised DraftEIR
and these are included, along with responses, in the Final EIR;and

WHEREAS, the Final EIR document consisting of the InitialStudy/Mitigated
Negative Declaration, Draft EIR, Revised Draft EIR and the Responseto
Comments; and said Response to Comments incorporated all writtencomments
received, all oral comments made at the Planning Commission publichearings,
the responses to those written and oral comments, and thenecessary
corrections to the Draft EIR;and

WHEREAS, the Response to Comments document was circulatedfor
public information and provided to the Planning Commission on Januarys,
2016;and

WHEREAS, agencies and persons commenting on the Draft EIRand
Revised Draft EIR were provided with copies of the Response toComments
document or the City's proposed responses to their specific commentson
January 5, 2016;and

WHEREAS, a Mitigation Monitoring and Reporting Program wasprepared
to ensure that the mitigation measures identified in the EIR areimplemented;
and

WHEREAS, the various documents and other materials related tothe




Project constitute the Record of Proceedings upon which the City
basesitsfindings and decisions contained herein. Those documents and
materialsare located in the offices of the custodian of records for the
documentsand materials, who is the Community Development Director, City
Hall, 250 EastL Street, Benicia, California;and

WHEREAS, the Planning Commission held public hearings on February 8,9,
10 and 11, 2016, at which it considered and discussed the Final EIR,the Mitigation
Monitoring and Reporting Program, the staff report, and theproposed use permit
with conditions of approval for the CBR Project, and heardtestimony from
members of the public regarding the documents and the proposeduse
permit;and '

WHEREAS, the Planning Commission adopted Resolution No. 16-1and
denied certification of the Final EIR and denied the use permit for the CBR
Project on February 11, 2016;and

. WHEREAS, on February 29, 2016, Valero Refinery filed a timely appealof

the Planning Commission decision stating that the denial was based ongrounds
either preempted by federal law, contrary to governing law and/ornot
supported by substantial evidence in the record;and

WHEREAS, the City Council heard public comment on the appealand
closed the public hearing;and

WHEREAS, the City Council continued its deliberation on the appealto
September 20, 2016 to allow Valero to petition the Surface Transportation Board
for a declaratory order to addressweigh-in-enthe issue of preemption;and

WHEREAS, a-declaratonrorderby the Surface Transportation Board_
denied Valero's petition for a declaratory orderhasreoet-been-issyed;and

WHEREAS, the Surface Transportation Board's decision confirmsthe City's

WHEREAS, per Section 15270 of the CEQA Guidelines, CEQA doesnot
apply to projects that a public agencydisapproves.

NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the Cityof
Benicia does hereby find that based on the Valero Crude by RailProject
application, the staff report, and related documents, and informationpresented
at the publichearings:




1. That the proposed locc’rién of the use is retHnr-accordinconsistentwiththe
.objectives of the General Plan and the Benicia Municipal Codeand the
purposes of ’rhe dls’rncT in WhICh the Crude By Rcul site is located,in that:

2 8 The pProject could petentially have negative biological and water
resources impactson Sulphur Springs Creek and the marshriparian area between
theBenicia Industrial Park and the Carquinez Strait due to a potential spilland on-
siterisk-of accident or upset during operation of the vroffloadingfacilityrack.The
vnroffloadingfacilityraekiswould beowned and operated by Valero, iswould be
locatedon Valero's property, and is proposed to be constructed adjacentto
Sulphur Springs Creek and the marshriparian area. There areinsufficient mitigation

measures #he#—he—ve—been—eyasked ’ro pro’rec’r ’rhesec:reas eael—#—dees—ne#—eapee;—
. The risk of

po’renhol |mpccfs tothe creek is Hehn—eeeepehnconsw’ren’rwﬁh the overarching
goal of theGeneral Plan, which is sustainability. Further, because of theProject’s
potential to impact the creek, it iswould-ret-beinconsistentinacecerd withGodl
3.22.1 of the General Plan, "Avoid development that willdegrade existing lakes
andsfreams.”
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The Project’s offloading facility operation, which is proposed to be
located adjacent to existing crude oil and liguefied petroleum gas
storage tanks, poses arisk of a co’ros’rrophlc event ’rho’rlhe#—the—

safety, or welfare of persons re5|d|ng or working in oradjacent to the
neighborhood of such use, and detfrimental to propertiesor
improvements in the vicinity or to the general welfare of the e€City. The
risk of a catastrophic event from operation of the offloading facility is

inconsistent with Goal 2.5 of the General Plan because it could
degrade the health, safety and quality of life in Benicia. Further, the
risk of a catastrophic event from operation of the offloading
facilityisinconsistent with Goal 4.1 and Policy 4.1.1 of the General Plan
because it could threaten the safety of the Benicia community. The
risk of a catastrophic event from operation of the offloading facility is
also inconsistent with Goals 4.7, 4.8 and 4.20 of the General Plan
because it fails to protect neighborhoods and sensitive receptors from

hozords ond hozordous mo’renols mﬂqei—the-pe#enilel—(-hewe%melﬂ-

The Project could negatively affect air quality and public health during

Project construction from nitrogen oxides emissions. The Project could
also negatively affect air quality, the climate and public health in
Benicia and throughout the region from emissions of reactive organic
gases, carbon dioxide and toxic air contaminants during operation of
the offloading facility and crude oil storage tanks, and from refinery
crude slate changes. Further, the Project’s potential negative effects
on air gudlity, the climate and public health from construction, from
operation of the offloading facility and crude oil storage tanks, and
from crude slate changes is inconsistent with Goals 4.9 and 4.10 of the
General Plan because the Project could degrade air quality for
Benicia residents and the region.

The Project’s proposed offloading facility is located in a FEMA-
designated 100-year flood plain. The Project could exacerbate
flooding conditions. The Project is inconsistent with Goal 4.13, Policy
4.13.1 and Program 4.13.A of the General Plan because the Project site




is at risk of flooding during the FEMA-designated 100-year base flood.
There is also no evidence that the Project will comply with section
15.48.050 of the Municipal Code, which prohibits developmentin a
floodway unless certification by a reqistered professional engineer or
architect demonstrates that the development would not increase
flood levels. ‘

Section 17.104.060 of the Municipal Code prohibits the City Council
from issuing the use permit because, as shown above, the Project
could be detrimental to public health, safety and welfare, to
properties, local busmesses schools and to.the general welfare of the

City.

|

BE IT FURTHER RESOLVED THAT based on the above findings,
theCityCouncil denies the appeal of Valero of the Planning Commission's
decisionand denies the use permit for the Crude By Railproject.

BE IT FURTHER RESOLVED THAT Benicia’'s representatives in Congressand
the State Legislature shall be contacted by the Interim City Manager onbehalf
of the Council to urge that they take-actiontoprovideclearguidance-onthe-
guestion-of preempiion-andieenact appropriate legislation to providethe



appropriate tool and protection to local governments to enable themto
protect public health andsafety.

BE IT FURTHER RESOLVED THAT if the City is sued by Valero, that theCity
Attorney is directed to contact the various organizations in opposition tothe
Project to solicit funds to help defend theCity.

%k k ok

On motion of CouncilMember , seconded by CouncilMember
, the above Resolution is infroduced and passed by the City Council ofthe
City of Benicia at a regular meeting of the Council held on the 20%day-of

September2016 and adopted by the followingvote:
Ayes:
Noes:

Absent:

Elizabeth Patterson,Mayor

Attest:

Lisa Wolfe, CityClerk

Date




ADAMS BROADWELL JOSEPH & CARDOZO

A PROFESSIONAL CORPORATION
DANIEL L. CARDOZO

CHRISTINA M. CARO ATTORNEYS AT LAW
THOMAS A. ENSLOW

TANYA A. GULESSERIAN 601 GATEWAY BOULEVARD, SUITE 1000
LAURA E. HORTON SOUTH SAN FRANCISCO, CA 94080-7037

MARC D. JOSEPH

RACHAEL E. KOSS
LINDA T. SOBCZYNSKI TEL: (650) 589-1660
FAX: (650) 589-5062

rkoss@adamsbroadwell.com

September 30, 2016

"By Email and U.S. Mail

SACRAMENTO OFFICE
520 CAPITOL MALL, SUITE 350
SACRAMENTO, CA 95814-4721

TEL: (916) 444-6201
FAX: (916) 444-6209

Honorable Mayor Patterson epatterson@ci.benicia.ca.us
and City Council Members mhughes@ci.benicia.ca.us

City of Benicia tcampbell@ci.benicia.ca.us

250 East L Street aschwartzman@ci.benicia.ca.us
Benicia, CA 94510 cstrawbridge@ci.benicia.ca.us

Re: Valero Crude by Rail Project (12PLN-00063)

Dear Honorable Mayor Patterson and City Council Members:

On behalf of Safe Fuel and Energy Resources California, we are providing, for
the City Council’s consideration, revised findings for denial of a use permit for the

Valero Crude by Rail Project.

Sincerely,

floakanl € Yoos

Rachael E. Koss
Enclosure
REK:ieh

cc: Teresa Olson tolson@ci.benicia.ca.us

3111-038ieh
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RESOLUTION NO. 16- 138

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BENICIA DENYING AUSE
PERMIT FOR THE VALERO CRUDE BY RAIL PROJECT AT 3400 EAST SECOND STREET
(12PLN-00063)

WHEREAS, on December 21, 2012, Valero Refinery requested use permit
approval for the Valero Crude by Rail (CBR) Project at 3400 East Second Street;
and

WHEREAS, the City of Benicia, as the Lead Agency, prepared anlnifial
Study/Mitigated Negative Declaration to determine if the Valero CBRProject
could have a significant impact on the environment, in accordance with the
Cadlifornia Environmental Quality Act (Public Resources Code Section 21000 et
seq.), the Guidelines for the Implementation of the CaliforniaEnvironmental
Quality Act (14 CCR Section 15000 et seq.), and the City of Benicia California
Environmental Quality Act (CEQA) Guidelines pursuant thereto; and

WHEREAS, the Initial Study/Mitigated Negative Declaration wascirculated
for a 30-day comment period between May 30, 2013 through July 1, 2013;and

WHEREAS, a Draft Environmental Impact Report (Draft EIR) wasprepared
for the Valero CBR Project and circulated for a 90-day comment period
between June 17, 2014 through September 15, 2014; and

WHEREAS, a Notice of Completion of the Draft EIR was filed with the Office
of Planning and Research (OPR) on June 17, 2014, and a public notice of the
availability of the Draft EIR was published in the Benicia Herald and Vallejo Time
Herald on June 17, 2014; and

WHEREAS, copies of the Draft EIR were provided to theState
Clearinghouse (State Clearinghouse No. 2013052074) and to those public
agencies that have jurisdiction by law with respect to the Project, and a Nofice
of Availability to other interested persons and agencies, and the commentsof
such persons and agencies were sought for a 90-day comment periodbetween
the dates of June 17 through September 15, 2014;and

WHEREAS, the Planning Commission held a public hearing andaccepted
testimony on the Draft EIR on July 10, 2014, August 14, 2014 and September 11,
2014, and the City accepted written comments on the Draft EIRthrough
September 15, 2014; and

WHEREAS, a Revised DEIR was prepared for the Valero CBR Project and
circulated for a 60-day comment period between August 31, 2015through



October 30, 2015; and

WHEREAS, a Nofice of Completion of the Revised Draft EIR was filed with
OPR on August 31, 2015, and a public notice of the availability of the Revised
Draft EIR was published in the Benicia Herald and Vallejo Times Herald onAugust
31, 2015; and

WHEREAS, copies of the Revised Draft EIR were provided to the State
Clearinghouse (State Clearinghouse No. 2013052074) and to those public
agencies that have jurisdiction by law with respect to the Project, and a Notice
of Availability fo other interested persons and agencies, and the comments of
" such persons and agencies were sought for a 60-day comment periodbetween
the dates of August 31, 2015 through October 30, 2015;and

WHEREAS, the Planning Commission held a public hearing andaccepted
testimony on the Revised Draft EIR on September 29, 2015, September 30, 2015,
October 1, 2015 and October 8, 2015, and the City accepted written comments
on the Revised Draft EIR through October 30, 2015; and

WHEREAS, 287 written communications were received regarding the Draft
EIR, 3,822 written communications were received regarding the Revised DraftEIR
and these are included, along with responses, in the Final EIR; and

WHEREAS, the Final EIR document consisting of the InitialStudy/Mitigated
Negative Declaration, Draft EIR, Revised Draft EIR and the Response to
Comments; and said Response to Comments incorporated all written comments
received, all oral comments made at the Planning Commission public hearings,
the responses to those written and oral comments, and the necessary
corrections to the Draft EIR; and

WHEREAS, the Response fo Comments document was circulatedfor
public information and provided to the Planning Commission on January 5,
2016; and

WHEREAS, agencies and persons commenting on the Draft EIR and
Revised Draft EIR were provided with copies of the Response to Comments
document or the City's proposed responses to their specific comments on
January 5, 2016; and

WHEREAS, a Mitigation Monitoring and Reporting Program was prepared
to ensure that the mitigation measures identified in the EIR are implemented;
and

WHEREAS, the various documents and other materials related fothe




Project constitute the Record of Proceedings upon which the City basesits findings
and decisions contained herein. Those documents and materialsare located in the
offices of the custodian of records for the documents and materials, who is the
Community Development Director, City Hall, 250 East L Street, Benicia, California;and

WHEREAS, the Planning Commission held public hearings on February 8,9, 10
and 11, 2016, at which it considered and discussed the Final EIR,the Mitigation
Monitoring and Reporting Program, the staff report, and the proposed use permit
with conditions of approval for the CBR Project, and heard testimony from members
of the public regarding the documents and the proposeduse permit; and

WHEREAS, the Planning Commission adopted Resolution No. 16-1 and denied
certification of the Final EIR and denied the use- permit for the CBR Project on
February 11, 2016; and

WHEREAS, on February 29, 2016, Valero Refinery filed a timely appeal of the
Planning Commission decision stating that the denial was based on grounds either
preempted by federal law, contrary to governing law and/or not supported by
substantial evidence in the record; and

WHEREAS, the City Council heard public comment on the appealand closed
the public hearing; and

WHEREAS, the City Council continued its deliberation on the appealto
September 20, 2016 to allow Valero to petition the Surface Transportation Board for a
declaratory order to address weigh-n-en the issue of preemption; and

WHEREAS, on September 20, 2016, the Surface Transportation Board denied

Valero's peh’rlon fore-eleesm—bu#—nei—c decloro’rory orderb%e—&ur—teee—

WHEREAS, the Surface Transportation Board's decision confirms the City's
oosmon that it is noi Dreemp’red from denvmq ’rhe use permit ﬂqe—nssue—ef—the—@ﬁy—sr

WHEREAS, the Council wants to acknowledge that the Project’'s potential

impacts from Union Pacific Railroad's rail operations would be detrimental to the
public health, safety and welfare of persons residing and working in the adjacent
neighborhood and along the rail corridor from the oil fields to the Refinery, and
detrimental to the properties and improvements in the same locations. However,
these impacts are included only for information to the public and the legislatures,
State and Federal.

WHEREAS, per Section 15270 of the CEQA Guidelines, CEQA doesnot apply to
projects that a public agencydisapproves.



NOW, THEREFORE, BE IT RESOLVED THAT the City Council of the Cityof Benicia
does hereby find that based on the Valero Crude by Rail Project application, the
staff report, and related documents, and information presented at the public
hearings:

1. That the proposed location of the use is retHr-aeecerdinconsistentwith the
objectives of the General Plan and the Benicia Municipal Codeand the
purposes of the dls’mc’r in WhICh the Crude By Rcul sn’re is locatedas se’r forth

The Council finds the following grounds for denial of the use permit set forth
below each provide an independent basis for denial of the use permit
pursuant to Section 17.104.060 of the Benicia Municipal Code:

a. The Project’s impacts from operation of the vroffloading facilityraek, in
and of themselves, considered separately from impacts from Union
Pacific Railroad’srail operations, would be detfrimental to the public
health, safety and welfare of persons residing and working in the
adjacent neighborhood, and detrimental to properties and
improvements in the vicinity.




R—e#nep,L from the risk of release, fire and/or explosion caused byan

accident, upset or release involvingderaitrrent-of-atank-carcaming
highly volatile Bakken crude oil or otherhighly voldatilesimilar crudeoil.

. The Project could petentially have negativebiological and water
resources impacts on Sulphur Springs Creek and theriparianmarsh-area
between the Benicia Industrial Park and the Carquinez Strait due to a
potential spill and dsk-efon-siteaccident or upset during operation of the
vroffloading facilityraek. The vroffloading facilityreekiswould be owned
and operated by Valero, iswould be located on Valero's property,and is
proposed to be constructed adjacent to Sulphur.Springs

Creek and the marshriparian area. There are insufficient mitigation
measures #he#—he#e—been—eapheé to pro’rec’r ’rhese oreoseﬂd—lit—elees—ne#—

measures. The risk of pofenhol impacts To The creek is nei—m—
aecerdinconsistent with the overarching goal of the General Plan, which
is sustainability. Further, because ofthe Project’'s potential fo impact the
creek, it would ret be in-accerdinconsistent with Goal 3.22.1 of the
General Plan, "Avoid development that will degrade existing lakes and
streams.”



d. The Project’s offloading facility operation, which is proposed to be located
adjacent to existing crude oil and liguefied petroleum gas storage tanks,
poses arisk of a catastrophic event that could be detrimental to the public
health, safety, or welfare of persons residing or working in or adjacent to the
neighborhood of such use, and detrimental to properties or improvements in

the vicinity or to the general welfare of the City. The risk of a catastrophic
event from operation of the offloading facility is inconsistent with Goal 2.5 of
the General Plan because it could degrade the health, safety and quality of

life in Benicia. Further, the risk of a catastrophic event from operation of the
offloading facility is inconsistent with Goal 4.1 and Policy 4.1.1 of the General
Plan because it could threaten the safety of the Benicia community. The risk
of a catastrophic event from operation of the offloading facility is also
inconsistent with Goals 4.7, 4.8 and 4.20, and Policy 4.8.1 of the General Plan
because it fails to protect neighborhoods and sensitive receptors from
hazards and hazardous materials.

e. Relying on North Dakota Industrial Commission’s Order No. 25417 is
insufficient protection from the risk of accidents since the Order only
requires conditioning of the crude and not stabilization. Stabilization
would remove more of the dissolved explosive gases from the crude oil.

f. The Project could negatively affect air quality and public health during
Project construction from nitrogen oxides emissions. The Project could also
negatively affect air quality, the climate and public health in Benicia and
throughout the region from emissions of reactive organic gases, carbon
dioxide and toxic air contaminants during operation of the offloading facility
and crude oil storage tanks, and from refinery crude slate changes. Further,
the Project’s potential negative effects on air qudlity, the climate and public




health from construction, from operation of the offloading facility and crude

oil storage tanks, and from crude slate changes is inconsistent with Goals 4.9

and 4.10 of the General Plan because the Project could degrade air quality
for Benicia residents and the region.

. The Project’s proposed offloading facility is located in a FEMA-designated
100-year flood plain. The Project could exacerbate flooding conditions. The
Project is inconsistent with Goal 4.13, Policy 4.13.1 and Program 4.13.A of the
General Plan because the Project siteis at risk of flooding during the FEMA-
designated 100-year base flood. There is also no evidence that the Project
will comply with section 15.48.050 of the Municipal Code, which prohibits
development in a floodway unless certification by a registered professional
engineer or architect demonstrates that the development would not
increase flood levels.

. Section 17.104.060 of the Municipal Code prohibits the City Council from
issuing the use permit because, as shown above, the Project could be
detrimental to public health, safety and welfare, to properties, local
businesses, schools and to the general welfare of the City.







i. The Project is notin conformance with the following additional Cityof
Benicia's General Plan (1999) goals and policies:

e GOAL 2.6: Attract and retain a balance of different kinds of
industrial uses toBenicia.

POLICY 2.6.2: Other land uses should not adversely affect
existing industrial and commercial land uses.

o GOAL 4.1: Make community health and safety a high priority
forBenicia. :
"~ POLICY 4.1.1: Strive to protect and enhance thesafety and
health of Benicians when making planning and policy
decisions.

o GOAL 4.7: Ensure that existing and futureneighborhoods are
safe from risks to public health that could resultfrom exposure
to hazardous materials.

e Goal 4.8: Protect sensitive receptors from hazards. Policy
4.8.1 Evaluate potential hazards and environmental risks to
sensitive receptors before approving development.

e Goal 4.16: Require hazardous materials and hazardous waste
management handling and disposal procedures that are
protective of human health and theenvironment.




BE IT FURTHER RESOLVED THAT based on the above findings, the City Council
denies the appeal of Valero of the Planning Commission's decision and denies the
use permit for the Crude By Rail Project.

BE IT FURTHER RESOLVED THAT the denial is with prejudice inaccordance
with Benicia Municipal Code section17.124.030.

BE IT FURTHER RESOLVED THAT Benicia's representatives in Congress and
the State Legislature shall be contacted by the Interim City Manager onbehalf
of the Council to urge that they iake-actiontoprovide-clearguidance-onthe-
guestion-of-preemptlion-andie-enact appropriate legislation to provide the

appropriate tool and protection to local governments to enable them to
protect public health andsafety.

BE IT FURTHER RESOLVED THAT if the City is sued by Valero, that the City
Attorney is directed to contact the various organizations in opposition to the
Project to solicit funds to help defend the City.

*kkkk

On motion of Council Member Campbell, and seconded byMayor
Patterson, the above Resolution was adopted, as amended, by the City Council
of the City of Benicia at a regular meeting of said Council held on the 20thday
of September, 2016, and adopted by the following vote.

Ayes:  Council Members Campbell, Hughes, Schwartzman, Strawbridge, and Mayor
Patterson
Noes: None

Absent:None

Elizabeth Patterson, Mayor

Attest:

Lisa Wolfe, City Clerk

Date






