CITY OF BENICIA
ORDINANCE NO. 24- 8

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BENICIA AMENDING
SECTION 17.70.270 (AFFORDABLE HOUSING DENSITY BONUS AND OTHER
INCENTIVES) OF CHAPTER 17.70 (GENERAL REGULATIONS) OF TITLE 17
ZONING OF THE BENICIA MUNICIPAL CODE (BMC) TO IMPLEMENT PROGRAM
1.11 OF THE 2023- 2031 HOUSING ELEMENT

WHEREAS, the City of Benicia City Council adopted the 2023-2031 Housing Element of
the City’s General Plan and amendments thereto on February 28, 2024 (the “Housing Element”);
and

WHEREAS, the City of Benicia recognizes the need for updates to the zoning regulations
in order to align with the goals, policies, and programs outlined in Housing Element; and

WHEREAS, Housing Element Program 1.11 requires that the City of Benicia amend Title
17 Zoning of the Benicia Municipal Code (BMC), Section 17.70.270 (Affordable housing density
bonus and other incentives), to comply with changes in State Density Bonus Law (Government

Code Section 65915 ef seq.); and

WHEREAS, the Planning Commission, at a regular meeting on October 10, 2024,
conducted a public hearing, accepted public comment, reviewed the proposed zoning amendments;
and recommended that the Council adopt an ordinance amending BMC Section 17.70.270; and

WHEREAS, the City Council finds that amendments to the aforementioned zoning
regulations are necessary to facilitate the implementation of programs outlined in the 2023-2031
Housing Element and to be consistent with state law; and

WHEREAS, pursuant to BMC Section 17.120.040 ( Public hearing scope and notice) and
California Government Code Section 65091 (Notification Procedures), notice of the public hearing
for the proposed zoning amendment was duly published in the Benicia Herald, a newspaper of
general circulation, and posted at City Hall on Friday, November 8, 2024; and

WHEREAS, pursuant to the California Environmental Quality Act (CEQA), the City
Council find this project to be categorically exempt pursuant to the California Environmental
Quality Act (CEQA) Guidelines Section 15061(b)(3) (the common sense exemption) because it
can be seen with certainty that there is no possibility that the adoption of this ordinance may have
a significant effect on the environment, in that the ordinance merely implements the provisions of
state law and includes no provisions beyond those included in State Density Bonus Law that may
result in a direct or indirect impact on the physical environment; and

WHEREAS, the City Council of the City of Benicia conducted a duly and properly noticed
public hearing to take public testimony and consider this Ordinance; and



WHEREAS, the City Council of the City of Benicia does hereby find that the proposed
zoning text amendments are consistent with the purposes of Title 17, and the following goals and
programs of the Benicia General Plan:

» Goal 2.5: Facilitate and encourage new uses and development which provide substantial
and sustainable fiscal and economic benefits to the City and the community while
maintaining health, safety, and quality of life. These amendments further Goal 2.5
because it could encourage new development that is compatible with the existing
community.

> Housing Element Program 1.11 The City defers to state Density Bonus law in its local
ordinance. The City will review and if needed amend the Zoning Ordinance to comply with
changes in the state Density Bonus law (Government Code Section 65915 et seq.) and post
information about state density bonus on the City’s website. Amendments have been
proposed to BMC Section 17.70.270 Affordable housing density bonus and other
incentives. Information regarding the State density bonus will be posted on the City’s
website after adoption of the proposed zoning changes.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BENICIA DOES
HEREBY ORDAIN AS FOLLOWS:

SECTION 1. Section 17.70.270 (Affordable Housing Density Bonus and Other Incentives) of
Chapter 17.70 (General Regulations) of Title 17 (Zoning) of the Benicia Municipal Code is
hereby repealed and replaced as follows:

17.70.270. Affordable Housing Density Bonus.

A. Purpose.

In accordance with California Government Code Sections 65915, ef seq., this Section 17.70.270 specifies
how compliance with state density bonus law will be implemented. Specifically, the purpose of this
chapter is to provide density bonuses, incentives, concessions, and waivers of development standards for
the production of housing for very low-, low-, and moderate-income households, senior households,
provision of daycare facilities, student housing, and donations of land, and for other housing types as
provided by state law. In enacting this chapter, it is also the intent of the city to implement the goals,
objectives, and policies of the city’s of the general plan.

B. Definitions.

The definitions found in “state density bonus law”, Government Code Sections 65915 — 65918 or
successor provisions, shall apply to the terms contained in this chapter. “Incentives” include
“concessions” as defined in state density bonus law.

C. Application requirements.

1. An applicant for a “housing development” as defined in state density bonus law shall be
eligible for a density bonus and other regulatory benefits that are provided by state density bonus
law when the applicant seeks and agrees to provide housing as specified in Government Code
Section 65915(b), (c), (), (g), (h) and (v), or in Section 65195.5, or successor provisions. The
density bonus calculations shall be made in accordance with state density bonus law.



2. The granting of a density bonus, incentive, or concession, pursuant to this chapter, shall
not be interpreted, in and of itself, to require a general plan amendment, development code
amendment, zone change, other discretionary approval, or the waiver of a city ordinance or
provisions of a city ordinance unrelated to development standards.

3. All requests for density bonuses, incentives, parking reductions, and waivers for a
housing development shall be filed with and on a form provided by the community development
director, or their designee, concurrently with the filing of the planning application for the first
discretionary or ministerial permit required for the housing development, whichever permit is
earliest. The applicant shall be informed whether the application is complete consistent
with Government Code Section 65943.

4. The application shall include the required fee and the following minimum information:

a.

For a requested density bonus.

1. Summary table showing the maximum number of dwelling units permitted
by the zoning and general plan excluding any density bonus units, proposed
affordable units by income level, proposed bonus percentage, number of density
bonus units proposed, total number of dwelling units proposed on the site, and
resulting density in units per acre.

il. Subparagraph of Government Code Section 65915(b)(1) under which the
housing development qualifies for a density bonus and reasonable documentation
demonstrating that the housing development is eligible for a bonus under that
subparagraph.

1il. Where the housing development is seeking an additional bonus, the
subparagraph of Government Code Section 65915(v)(1) under which the housing
development qualifies for an additional density bonus and reasonable
documentation demonstrating that the housing development is eligible for the
additional bonus under that subparagraph.

1v. A tentative map or preliminary site plan, drawn to scale, showing the
number and location of all proposed units, designating the location of proposed
affordable units and density bonus units.

V. The zoning and general plan designations and assessor's parcel number(s)
of the housing development site.

vi. A description of all dwelling units existing on the site in the five-year
period preceding the date of submittal of the application and identification of any
units rented in the five-year period; subject to any form of rent control through a
public entity’s valid exercise of its police power; or subject to a recorded covenant
ordinance, or law restricting rents to levels affordable to households of lower or

very low income.

vii.  If dwelling units on the site are currently rented, income and household
size of all residents of currently occupied units, if known. If any dwelling units on
the site were rented in the five-year period but are not currently rented, the income



and household size of residents occupying the dwelling units when the site
contained the maximum number of dwelling units, if known.

viii.  The phasing of the construction of the affordable housing units in relation
to the nonrestricted units in the housing development.

ix. A density bonus is requested for a land donation, the location of the land
to be dedicated, proof of site control, and reasonable documentation that each of
the requirements included in Government Code Section 65915 (g) can be met.

b. Requested incentives. Incentives are those defined by state density bonus law. The
number of incentives that may be requested shall be based upon the number the applicant
is entitled to pursuant to state density bonus law. The application shall include the
following minimum information for each incentive requested, shown on a site plan (if

appropriate):

1. The city’s usual regulation and the requested regulatory incentive or
concession.
i1. Except where mixed-use zoning is proposed as a concession or incentive,

reasonable documentation to show that any requested incentive will result in
identifiable and actual cost reductions to provide for affordable housing costs or

rents.

iii. If approval of mixed-use zoning is proposed, reasonable documentation
that nonresidential land uses will reduce the costs of the housing development,
that the nonresidential land uses are compatible with the housing development
and the existing or planned development in the area where the proposed housing
development will be located, and that mixed-use zoning will provide for
affordable housing costs and rents.

c, Requested waivers. For each waiver requested, the applicant shall include, shown
on a site plan, and shown for each existing or proposed parcel the City’s required
development standard and the requested development standard.

d. Parking reductions. If a housing development is eligible for a density bonus
pursuant to state density bonus law, the applicant may request an on-site vehicular parking
ratio specified in Government Code Section 65915(p). An applicant may request this
parking reduction in addition to the incentives and waivers permitted by paragraphs (2)
and (3) of this subsection. The application shall include a table showing parking required
by the zoning regulations, parking proposed under state density bonus law, paragraph
under Government Code Section 65915(p) (or other statute) under which the project
qualifies for the parking reduction, and reasonable documentation that the project is
eligible for the requested parking reduction.

e. Density bonus or incentive for a child care facility in a housing development. The
application shall include reasonable documentation that all of the requirements included
in Government Code Section 65915(h) can be met.



i Density bonus or incentive for a condominium conversion. The application shall
include reasonable documentation that all of the requirements included in Government
Code Section 65915.5 can be met.

Application review process.

L All requests under state density bonus law shall be part of the planning application and
shall be applied for, reviewed, and acted upon concurrently with the planning application by the
approval body with authority to approve the development (“review authority”), within the
timelines prescribed by Government Code Section 65950 ef seq. or other statute. Appeals of the
planning application in accordance with the requirements of City Code Section 1.44 (Appeals)
shall include all requests under state density bonus law if appeals are authorized for the
discretionary or ministerial permit applied for.

2. The review authority shall grant an incentive requested by the applicant unless it makes
a written finding, based upon substantial evidence, of any of the following;:

a. The proposed incentive does not result in identifiable and actual cost reductions
to provide for affordable housing costs, as defined in Health and Safety Code Section
50052.5; or for affordable rents, as defined in Health and Safety Code Section 50053; or

b. The proposed incentive would be contrary to state or federal law; or

C. The proposed incentive would have a specific, adverse impact upon the public
health or safety or on any real property that is listed in the California Register of Historic
Resources, and there is no feasible method to satisfactorily mitigate or avoid the specific
adverse impact without rendering the housing development unaffordable to low- and
moderate-income households. For the purpose of this subsection, “specific, adverse
impact” means a significant, quantifiable, direct and unavoidable impact, based on
objective, identified, written public health or safety standards, policies, or conditions as
they existed on the date that the application for the housing development was deemed
complete as defined in Government Code Section 65589.5.

3. The review authority shall grant the waiver of development standards requested by the
applicant unless it makes a written finding, based upon substantial evidence, of any of the
following:

a. The proposed waiver would be contrary to state or federal law; or

b. The proposed waiver would have an adverse impact on any real property listed in
the California Register of Historic Resources; or

e The proposed waiver would have a specific, adverse impact upon the public health
or safety, and there is no feasible method to satisfactorily mitigate or avoid the specific
adverse impact without rendering the housing development unaffordable to low- and
moderate-income households. For the purpose of this subsection, “specific, adverse
impact” means a significant, quantifiable, direct and unavoidable impact, based on
objective, identified, written public health or safety standards, policies, or conditions as
they existed on the date that the application for the housing development was deemed
complete as defined in Government Code Section 65589.5.



4. If a child care center complies with the requirements of Government Code Section
65915(h), the review authority may deny a density bonus or incentive that is based on the
provision of child care facilities only if it makes a written finding, based on substantial evidence,
that the city already has adequate child care facilities.

Density bonus housing agreement.

L. If a density bonus, incentive, parking reduction, or waiver is approved pursuant to this
chapter, the applicant shall enter into a binding affordable housing agreement or restrictive
covenant, as described below, with the city, which sets forth the conditions and guidelines to be
met in the implementation of state density bonus law and that ensures compliance with all of the
provisions of this chapter. The agreement will also establish specific compliance standards and
remedies available to the city upon failure by the applicant to comply with state density bonus
law, this chapter, or the affordable housing agreement.

2. For rental projects, the applicant shall enter into an affordable housing agreement with
the city, running with the land, in a form approved by the city attorney, to be executed by the city
manager, or their designee. The agreement shall require the continued affordability of all rental
units that qualified the applicant for the receipt of the density bonus, incentive, waiver, or parking
reduction for a minimum of fifty-five (55) years or a longer period of time if required by the
construction or mortgage financing assistance program, mortgage insurance program, or rental
subsidy program; shall identify the type, size and location of each affordable unit; shall specify
the eligible occupants; shall specify phasing of the affordable units in relation to the market-rate
units; and shall contain other relevant provisions approved by the city attorney. Rents for the
lower income density bonus units shall be set at an affordable rent as defined in state density

bonus law.

3. For for-sale projects, the applicant shall enter into an affordable housing agreement with
the city, running with the land, in a form approved by the city attorney, to be executed by the city
manager, or their designee. The affordable housing agreement shall require that, the initial
purchasers of those for-sale units that qualified the applicant for the receipt of the density bonus,
incentive, waiver, or parking reduction are persons and families of lower or moderate income, as
applicable, or if any for-sale unit is not purchased by an income-qualified household within one-
hundred eighty (180) days after the issuance of the certificate of occupancy, then the unit(s) must
be sold pursuant to a contract that satisfies the requirements of Revenue and Taxation Code
Section 402.1(a)(10) to a qualified non-profit housing corporation as defined in state density
bonus law and that the units are offered at an affordable housing cost, as that cost is defined in
Health and Safety Code section 50052.5; and shall contain other relevant provisions approved by
the city attorney. The city shall enforce an equity sharing agreement consistent with state density
bonus law unless it is in conflict with the requirements of another public funding source or law.
The affordable housing agreement shall require the continued affordability of the for-sale units
for a minimum of 55 years from the recordation of each affordable housing agreement, as the

case may be.

4. Where a density bonus, waiver or parking reduction is provided for a market-rate senior
housing development, the applicant shall enter into a restrictive covenant with the city, running
with the land, in a form approved by the city attorney, to be executed by the city manager, or
their designee, to require the housing development to be operated as "housing for older persons"
consistent with state and federal fair housing laws.



5. The executed affordable housing agreement shall be recorded against the housing
development prior to final or parcel map approval, or, where a map is not being processed, prior
to issuance of building permits for the housing development, whichever is earliest. The affordable
housing agreement shall be binding on all future owners and successors in interest.

Density bonus calculations.

L. In determining the total number of units to be granted, each component of any density
calculation, including base density and bonus density, resulting in fractional units shall be
separately rounded up to the next whole number.

2. When calculating the number of affordable units needed to qualify for a given density
bonus, any fractions of affordable dwelling units shall be rounded up to the next whole number.

3. Except where a housing development is eligible for an additional bonus pursuant to
Government Code Section 65915(v), each housing development is entitled to only one density
bonus. If a housing development qualifies for a density bonus under more than one category, the
applicant shall identify the category under which the density bonus is requested to be granted.

4. In determining the number of affordable units required to qualify a housing development
for a density bonus pursuant to state density bonus law, units added by a density bonus are not
included in the calculations. Any on-site units that satisfy the city’s inclusionary housing
requirements in section 17.70.320 (Inclusionary housing) of the title and are required to be
constructed concurrently with the housing development may qualify the housing development
for a density bonus if those units meet the requirements of state density bonus law.

5. The applicant may elect to accept a lesser percentage of density bonus than the housing
development is entitled to, or no density bonus, but no reduction will be permitted in the
percentages of affordable units required by state density bonus law. Regardless of the number of
affordable units, no housing development shall be entitled to a density bonus greater than what

is authorized under state density bonus law.

6. Nothing in this chapter requires the provision of direct financial incentives from the city
for the housing development, including, but not limited to, the provision of financial subsidies,
publicly owned land, fee waivers, or waiver of dedication requirements. The city, at its sole
discretion, may choose to provide such direct financial incentives.

Development standards.

1. Building permits and final inspections or certificates of occupancy shall be issued
concurrently for the market rate units and for any affordable units that qualified the project for a
density bonus, incentive, waiver, or parking reduction, so that the affordable units comprise the
required percentage of total units.

2. Affordable units shall be comparable in exterior appearance and overall quality of
construction to market rate units in the same housing development and shall meet the design and
amenity standards set forth in section 17.70.320.C.5 (Design and amenity standards) of this title.

3. To comply with fair housing laws, the affordable units shall contain the same proportional
mix of bedroom sizes as the market-rate units. In mixed-income buildings, the occupants of the
affordable units shall have the same access to the common entrances and to the common areas,



parking, and amenities of the project as the occupants of the market-rate housing units, and the
affordable units shall be located throughout the building and not isolated on one floor or to an

area on a specific floor.
H. Density bonus for commercial development.

A commercial development may request and receive a development bonus pursuant to the provisions of
Government Code Section 65915.7.

L Interpretation.

If any portion of this chapter conflicts with state density bonus law or other applicable state law, state
law shall supersede this chapter. Any ambiguities in this chapter shall be interpreted to be consistent
with state density bonus law. Statutory references in this ordinance include successor provisions.

SECTION 2.

Severability. If any section, subsection, phrase or clause of this ordinance is for any reason held to be
unconstitutional, such decision shall not affect the validity of the remaining portions of this ordinance.

The City Council hereby declares that it would have passed this and each section, subsection, phrase or
clause thereof irrespective of the fact that any one or more sections, subsections, phrase or clauses be
declared unconstitutional on their face or as applied.

SECTION 3.

Publication. The City Clerk is hereby ordered and directed to certify the passage of this Ordinance by
the City Council of the City of Benicia, California and cause the same to be published in accordance

with State law.

SECTION 4.

Effective Date. This Ordinance shall be in full force and effective thirty (30) days after its adoption
and shall be published and posted as required by law.
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On motion of Council Member Macenski, seconded by Council Member Birdseye, the
foregoing ordinance was introduced at a regular meeting of the City Council on the 19" day of
November 2024, and adopted at a regular meeting of the Council held on the 17" day of December

2024, by the following vote:

Ayes: Council Members Birdseye, Largaespada, Macenski, Scott and Mayor Young
Noes: None
Absent: None

Abstain: None

Fdhil /| J
Steve Young, Mayor

Attest:

hl/T (C o/

Ll,sa Wolfe C1ty Clerk

12/ap)2/
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