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Why am I here?
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SERIOUSLY, WHY AM I HERE?

Legislat ion

California's Fair 
Em ploym ent and  

Housing Act (FEHA) 
m akes sexua l 

harassm ent illega l in  
the  workp lace . 

Requires em ployers 
take  reasonab le  
steps to  p reven t 

harassm ent from  
occurring.

Mandatory 
Training

Californ ia’s AB 1825 
requ ires pub lic 

agencies to  p rovide  
a t least two hours of 
classroom  or o the r 
e ffective  in te ractive  

tra in ing and  
educa tion  regard ing 

sexua l harassm ent to  
a ll supervisory 

em ployees. 

officials

As of January 1, 2017, 
AB 1661 requ ires 

tha t loca l 
governm ent officia ls 

rece ive  sexua l 
harassm ent 

p reven tion  tra in ing 
to  a ll agency officia ls, 
if any agency officia l 
rece ives any form  of 
com pensa tion , sa la ry 

or stipend .

Tra in ing em ployees on  
sexua l harassm ent in  

the  workp lace  a  
requ ired  m easure  by 

Californ ia  em ploym ent 
law, bu t it is a lso  

a rguab ly the  first and  
forem ost best p ractice  
in  p reven ting lega l risks 
associa ted  with  sexua l 

harassm ent.

As of January 1, 2015, AB 
2053 requ ires a ll 

Ca liforn ia  em ployers 
sub ject to  the  

m andatory tra in ing 
requ irem ent under AB 

1825 to  include  a  
com ponent on  

p reven ting "abusive  
conduct." 

Case law Abusive 
Conduct

As of January 1, 2018, SB 
396 requ ires tha t AB 

1825 tra in ing a lso  
include  in form ation  

regard ing gender 
iden tity, gender 

expression  and  sexua l 
orien ta tion .

Gender
ident ity
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• Educates supervisors  and officials 
on their obligations and best 
practices

• Encourage a healthy and respectful 
workplace

• Increase employee retention and 
organizational productivity

There Are Other Important Benefits
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Federal Laws

• Title VII of the Civil Rights Act 
of 1964

• Americans with Disabilit ies 
Act (“ADA”)

• Age Discrimination in 
Employment Act (“ADEA”)

• Genetic Information Non-
Discrimination Act (“GINA”)

• Administered by the Equal 
Employment Opportunity 
Commission (“EEOC”) 
[www.eeoc.gov]

Legal  foundation
California Law

• Fair Em ploym ent and  
Housing Act (“FEHA”)

• Adm iniste red  by the  
Departm ent of Fa ir 
Em ploym ent and  Housing 
(“DFEH”) [www.dfeh .ca .gov]



What is Workplace Harassment?
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ha·rass [huh-ras, har-uh s] 

According to the dict ionary…

1
1. to disturb persistently; 
torm ent, as with  troubles or 
ca res; bothe r continua lly; 
peste r; pe rsecu te . 
2. to  trouble  by repea ted  
a ttacks, incursions, e tc., a s in  
war or hostilitie s; harry; ra id . 

2

–verb (used with object ) 

1. badger, vex, p lague , 
hector, tortu re . 

2. m olest.
—Synonyms 
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BECAUSE OF LEGALLY PROTECTED CHARACTERISTICS

According to the law + City policy…

• Race
• National Origin
• Religious Creed
• Ancestry
• Color

• Sex
• Gender
• Sexual 

Orientation
• Age (Over 40)

• Mental 
Disability

• Physical 
Disability

• Genetic 
Information

• Medical 
Condition

• Military or 
Veteran’s Status

• Pregnancy

• Gender 
Identity

• Gender 
Expression

• Marital Status
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• Gender  Ident it y – a person’s identification as male, female, a gender 
different from the person’s sex at birth, or transgender

• Gender  Expression – a person’s gender-related appearance or 
behavior, whether or not stereotypically associated with the person’s 
sex at birth

• Sexual Or ient at ion – heterosexuality, homosexuality, and bisexuality
• Sex - includes, but is not limited to:

• A person’s biological sex (male or female)
• A person’s gender, including gender identity and expression
• Pregnancy, childbirth, breastfeeding or related medical conditions

• Transgender  – generally refers to a person whose gender identify 
differs from their sex at birth

Legal  Update
SB 396 - Gender Ident ity, Gender expression and sexual  or ientat ion
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• A person who is a member of one 
or more of the protected 
categories;

• A person who is perceived to be a 
member of one or more of the 
protected categories; and

• A person who is associated with a 
person who is in, or is perceived to 
be in one or more of the protected 
categories

FEHA Protects…
BECAUSE OF LEGALLY PROTECTED CHARACTERISTICS



www.bwsl aw.com

• Employees
• Unpaid interns and volunteers
• Applicants

• Employees (of any rank)
• Third parties
• Elected and appointed officials

To Whom Does the Law Apply?

The Law Protects:

The Law Prohibits Harassment From:



What is Sexual Harassment?
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Unwelcome sexual advances, requests for sexual favors, and other verbal or  physical conduct  of 
a sexual nature const itute sexual harassment  when

What is Sexual Harassment?

1 submission to such conduct is made either explicitly or implicitly a 
te rm  or condition  of an  ind ividua l's  em ploym ent, 

2subm ission  to  or re jection  of such  conduct by an  ind ividua l is used  as 
the  basis for em ploym ent decisions a ffecting such  ind ividua l, or 

3 such  conduct has the  purpose  or e ffect of unreasonab ly in te rfe ring with  
an  ind ividua l's  work pe rform ance  or crea ting an  in tim ida ting, hostile , or 
offensive  working environm ent.
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Sexually harassing conduct need not 
be  m otiva ted  by sexua l desire

A pe rson’s sexua l orien ta tion  is 
irre levan t to  sexua l harassm ent

The  City and  ind ividua l em ployees 
a re  a t risk for liab ility when  the  
conduct is sim ply sexua l in  na ture

Is this about sexual desire?



Offering employment benefits or giving preferential treatment in exchange for sexual favors; 
and/or re ta lia ting aga inst or ge tting back a t som eone  who tu rns down sexual advances

Quid Pro Quo Sexual Harassment



Hostile work environment harassment occurs when offensive conduct that is based on a 
protected  characte ristic is seve re  or pe rvasive  enough  to  a lte r the  conditions of an  
em ployee’s job  and  crea te  an  abusive  working environm ent

Hostile Work Environment Harassment



www.bwsl aw.com

Examples of Hostile Work Environment

Verbal Conduct : Derogatory comments 
about a protected characteristic  Sexua l, 
racist or sim ila r jokes  Talking about 
sexua l conquests, p re fe rences, 
expe riences and  va lues  Spread ing 
rum ors or gossip  about a  pe rson’s 
pe rsona l or sex life   Verba l abuse

Physical Conduct : Hugging, kissing, 
p inch ing, m assaging, rubb ing 
Brush ing up  aga inst som eone   Leering 
a t som eone  or “checking them  ou t” 
In te rfe ring with  m ovem ent  Invad ing 
som eone’s space   Staring a t a  pe rson
 Physica l or sexua l assau lt

Visual Conduct : Poste rs  Calendars 
Pictures  Screensavers  Electron ic 
Im ages

Correspondence: Em ail  text 
m essages  instan t m essages 
handwritten  com m unica tions 
blogging  socia l ne tworking and  socia l 
m edia

Sexual advances or  proposit ions: 
Repea ted ly asking som eone  on  a  da te   
Rom antic re la tionsh ips   Form er 
rom antic re la tionsh ips
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One of my co-workers just  complained at  work about  some comments I posted on 
my Facebook wall.  Is it  okay for the City to be invest igat ing me for this?

A. Absolu te ly not – everyth ing you  say on  Facebook is p rotected  by the  
First Am endm ent

B. It depends on  the  com m ents



How does one 
establish harassment?
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A hostile work environment must be subjectively perceived as abusive to alter the 
conditions of the  p la in tiff’s em ploym ent.

Subject ive Standard

Harassment in Lit igation

• Was the  conduct unwelcom e?
• Did  the  em ployee  com pla in  about the  conduct?
• Did  the  em ployee  suffe r psychologica l harm ?  
• Did  the  em ployee  participa te  in  the  conduct, i.e ., engage  in  “horsep lay” with  the  

offender? 

“Sexual harassment is complex, subtle, and highly subjective”

Factors to Consider
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Was the plaintiff ’s subjective belief reasonable?

Object ive Standard

Harassment in Lit igation

• Frequency and  seve rity of the  conduct
• Threa ten ing or hum ilia ting vs. a  m inor offensive  u tte rance  
• Did  it unreasonably in te rfe re  with  an  em ployee’s work pe rform ance?
• Psychologica l harm

“whether an environment is ‘hostile’ or ‘abusive’ can be 
determined only by looking at  all the circumstances” 

Factors to Consider
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• Did the employee violate City 
policy?

• Is the City required to act to 
prevent unlawful harassment?

• An employee can be disciplined for 
conduct that does not meet the 
legal/ lit igation standard

Discipl inary Act ion

Harassment in Discipl ine



What about Behavior that Is Not Motivated
By a Protected Characterist ic?
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A. Clearly it is  a  hostile  work environm ent
B. There  is insufficien t evidence  tha t th is is a  hostile  work environm ent

Joel is a great  boss, but  sometimes he gets angry and yells, pounds on the desk, 
kicks the desk, and uses vulgarity. Is that  a host ile work environment?
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Abusive conduct (or bullying) is not a 
form  of harassm ent

Abusive  conduct is not m otiva ted  by 
a  p rotected  characte ristic

Abusive  conduct is not un lawfu l

It  Might Be “Abusive Conduct”
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• Conduct of an employer or employee in the 
workplace, with malice, that a reasonable 
person would find hostile, offensive, and 
unrelated to an employer ’s legitimate business 
interests. Abusive conduct may include:

• Repeated infliction of verbal abuse, such 
as the use of derogatory remarks, insults, 
and epithets;

• Verbal or physical conduct that a 
reasonable person would find 
threatening, intimidating, or humiliating;

• The gratuitous sabotage or undermining 
of a person’s work performance

• A single act shall not constitute abusive 
conduct, unless especially severe and 
egregious

So, What is Abusive Conduct?
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Conduct that  CAN be Workplace Bullying

• Hostile Glares
• Malicious Teasing
• Withholding 

Information
• Spreading 

Malicious Rumors
• Yelling

• Creating Undue 
Pressure

• Insults and Put-
Downs

• Intimidation
• Demeaning Work 

Abilities

• Silent Treatment
• Personal Attacks
• Aggressive 

Behavior
• Unwarranted 

Criticism

• Not Giving 
Credit

• Constant 
Reminding of 
Old Mistakes

• Exclusion
• Undermining 

Employees

• Overworking 
Employees

• Isolation
• Giving 

Impossible 
Deadlines

• Threats
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• Play fair
• Be nice to the other kids
• Keep your hands and feet to 

yourself
• Clean up your own mess
• Say you’re sorry when you hurt 

somebody
• Put things back where you found 

them
• Don’t take things that aren’t yours
• Follow the “Golden Rule”

Basics of civil  workplace behavior
Just  l ike kindergarten…
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• Civility and professionalism matter
• Bullying can frequently lead to 

harassment or workplace violence
• Any employee who believes that 

he/she is being subjected to 
abusive conduct should report that 
to a supervisor or to Human 
Resources

• Any supervisor who is aware of 
potential abusive conduct in the 
workplace should report that to 
Human Resources 

How to Address Abusive Conduct



Discrimination And Retaliation
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Employees have a right to the 
opportun ity to  seek, ob ta in , and  hold  
em ploym ent without d iscrim ina tion

An em ployer m ay not d iscrim ina te  
aga inst any job  applican t or 
em ployee  in  h iring, p rom otions, 
assignm ents, te rm ina tion , or any 
te rm , condition , or p rivilege  of 
em ploym ent based  on  a  pe rson’s 
actua l or pe rce ived  protected  
characte ristic(s)

What is Discrimination?
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What is retaliat ion?
Adverse act ion Taken Because of

• Termination
• Demotion
• Failure to promote
• Refusal to hire
• Poor evaluation
• Unwarranted 

criticism or ostracism
• Denial of privileges, 

such as overtime

Protected Act ivity

• Filing a good faith complaint
• Testify, assist or participate 

in proceedings or hearings
• Opposing an act the 

employee reasonably 
believes is unlawful

• Defending yourself against a 
charge

• Reasonably refusing to 
follow a discriminatory 
order (if City is aware of 
belief)
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• Statements by the supervisor 
taking discipline

• Caution: City still liable If 
supervisor not aware of 
protected activity but relied 
upon a subordinate manager

• City’s knowledge of 
protected activity

• Proximity of time between 
protected activity and 
adverse employment action

Direct  Evidence

Establ ishing “Taken Because Of”

Circumstant ial  Evidence
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• Action was justified by a legitimate, 
non-retaliatory reason

• Employee can defeat by showing 
the stated reason was a pretext

• Reason was false or 
unpersuasive

• Similarly situated employees 
were treated differently

• Effective documentation is key to 
defense

• Documentation should be 
consistent

• Documentation should be fair and 
unbiased

Defense to Retal iat ion
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• Did You Provide Sufficient Factual 
Information and Context? 

• Will the employee know what 
you are talking about?

• Would the comments make 
sense to an outside person?

• Will you remember what you 
meant years in the future?

Creating Effect ive Documentat ion
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The basics

Creating effective documentation

• Simultaneously  
Created

• Believable
• Accurate
• Factual

• Unbiased
• Professional
• Proofread
• Spell Check

• Identify and 
Quote 
Policies

• Provide 
Context

• Date
• Author (Legible)
• Meeting 

Attendees

• Outline 
Consequences



Legal Consequences
of Harassment
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• City is vicariously liable

• If City knows or has reason to 
know that the sexual harassing 
conduct occurred

• If the harassment arose from and 
was directly related to the official’s 
performance of his/her official 
duties

Supervisors

city Liabil ity for Harassment

Non-Supervisory Empl oyees or Third Part ies:

off icial s
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• Any supervisory employee who 
receives a complaint OR who has 
reason to believe that harassment, 
discrimination, or retaliation may have 
occurred MUST notify Human 
Resources immediately

• This obligation is not dependent on
• The supervisor supervising of the 

complaining party or alleged 
target of harassment

• The supervisor directly learning of 
it from the complaining party of 
alleged target of harassment

Supervisor’s Obl igat ion
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Employees are not personally liable 
for acts of d iscrim ina tion  or 
re ta lia tion

Em ployees can  be  pe rsona lly liab le  
for acts of harassm ent

Employee’s Liability for Harassment
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An elected official can be personally 
liab le  for harassm ent (as an  
in ten tiona l tort)

Pla in tiff m ust recover aga inst the  
officia l first be fore  recovering aga inst 
the  City (bu t the  City can  sue  the  
officia l for re im bursem ent)

OFFICIAL’s Liability for Harassment
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• Compensatory Damages
• Emotional distress
• Lost wages

• Punitive Damages (individuals only)
• Unlimited under FEHA if the 

defendant is shown by clear and 
convincing evidence to have 
acted with oppression, fraud or 
malice

• Limited under Title VII if the 
defendant acted with malice or 
reckless indifference

• Attorney’s Fees

Individual  & city Liabil ity for Harassment



What Do I Do
if I am Accused?
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• Three ways:
• Internal complaint
• Charge filed with the 

EEOC/DFEH
• Named in lit igation

• City must investigate upon first 
receipt of complaint or knowledge

How Can I Be Accused?
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• Fully participate in the 
investigation

• Be patient
• Be cooperative
• Be honest
• Maintain confidentiality
• Do not retaliate

• Address questions about the 
process to Human Resources

What Should I Do If I am Accused?



What Do I Do
if I Think I am the victim?
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• Report concerns about harassment to 
Human Resources or to any 
supervisor

• Complaints should be made as soon 
as possible after the alleged 
incident(s)

• Complaints should be as specific and 
detailed as possible

• Written or verbal is acceptable
• Potential adverse consequences in 

lit igation if the employee does not 
follow internal procedures

Employee Complaint Procedures
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I feel like my co-worker is making inappropriate comments about  sex in the 
workplace.  Do I need to tell her that  I am offended by what  she is saying?

A. Absolu te ly - how can  she  know she  is offend ing you  if you  stay qu ie t?
B. Only if you  want to  do so  and  fee l com fortab le  having tha t conversa tion .



What Happens After a
Complaint is Filed?



www.bwsl aw.com

• The City will conduct (or oversee) a 
prompt and impartial investigation 
of all complaints

• The City must take steps to protect 
employees from retaliation

• The City must take steps to protect 
confidentiality to the extent 
practical

• Limited disclosure
• Ability to impose a 

confidentiality requirement

Invest igat ion of complaints
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• The City will take appropriate 
corrective action if internal policies 
were violated

• Remedies can include, but are not 
limited to:

• Termination
• Lesser discipline
• Transfer/reassignment
• No contact orders
• Training and education

Avail able remedies
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A manager comes to work to find a typed, unsigned let ter alleging 
harassment in the workplace.  Does the City have to invest igate this?
A.No – you  cannot investiga te  of an  anonym ous com pla in t
B.Yes – but it ’s not the  best way to  com pla in  about harassm ent



How do I receive a complaint?
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Receiving a complaint

1
• Listen actively
• Takes notes if necessary, but 

remember they may be 
evidence one day

2

Let the empl oyee tel l  
their story 

• Do not guarantee 
confidentiality or make 
other promises

DO Not Make Promises
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3
• Reassure the employee 

that he/she has done the 
right thing in bringing the 
complaint forward

• But do not express an 
opinion on the merits of 
the complaint

4

Provide Reassurance

• Do not discourage the 
employee from making 
the complaint

• Do not suggest that it is 
trivial, a waste of your 
time, or could have been 
handled another way

Keep Your Opinion to 
Yoursel f

5
• Do not attempt to mediate 

the problem yourself
• Keep the parties separate
• Supervisors are not 

authorized to investigate 
without HR

Understand the 
procedure
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6

• Immediately report the 
matter to Human 
Resources7Cal l  for reinforcements

• Advise the employee that 
you will be reporting their 
concerns to HR

• Okay to encourage the 
employee to come with 
you

Expl ain process to 
empl oyee
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ANY QUESTIONS?
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