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LE.~SE 

THIS L,- made and entered into this .. day
 

of • 198 _' by THE CITY OF BENICIA.
 

hereinafter c~lled "CHi'. and Old Capitol Marina. Limited.
 

hereinafter called "Lessee", WITNESSETH:
 

That' in consideration of the terms, conditions, and covenants
 

herein contained, to be kept and performed by the parties hereto
 

and the strict, prompt, and punctual performance of each of the
 

terms, conditions, and covenants by Lessee on his/her part agreed
 

to be kept'and performed, City by these presents does lease and
 

demise· unto Lessee-;-ancrtes"s'ee by-these pres'en ts does 1ease .hi re,
 

and take from City the following described parcel or parcels of
 
. , 

land or water, consisting of a total of 1,625,833 square feet 

and situated in the BENICIA MARINA OF THE CITY OF BENICIA, State 

of California, more particutarly, described as follows, to-wit 

in Exhibit A attached hereto and made a part hereof. Said 

described parcel or parcels of land or water referred to hereafter 

as demised premises. 

TO HAVE AND TO HOLD said leased pra~ises for the term of this 

lease and upon terms and conditions as follows: 
. ' 1. DEFINITION OF TERMS 

The following words have in this lease the significance attached 

to tha~ in this paragraph, unless otheniise apparent from the 

context: IICounei 1" means the Ci ty Counei1 of the Ci ty of 

Benieia. "City" means the CITY OF BENICIA. The words 

"SHALL" and "WILL" are mandatory and the 'fIord "MAY" is 

permi ss;ve. 

The word IIS~CTION" means a section of this lease. 

The word "PROPERTY" includes both real and personal property. 

- 1­

~ ":.­

- .1f=== &,:........­



• t •The wor.d "SUBLESSEE.'" tncludes licensee. pennitee. concessionaire. 

2 

1 

assignee or ~ransferee of or from Lessee with respect to any interest 

. l in this property demised ·under this 'lease except as follows: 

4 Sublessee does not include a party to a transaction, and sublease 

S does not include a transaction. between the Lessee (Old Capitol Marina. 

6 Ltd.) and an initial third party financial institution licensed and 

i ·regulated by state or federal law. or both, regularly engaged in the .. 
s state in the savings and loan or banking business in which the initial.. ~ ... 

-- .. ­
9 third par{Y"finalnc1a1 lnstltution meets th! ·fol1owing criteria: 

10 ((a) The transaction be~Neen the Lessee and the financial institution 

11 ~iS authorized by law. 

12 

The(c) 

(b)

'financia1

sev.erally along with the Lessee. 

The initial financial institution will provide 100 percent of 

13 funding for the development which the Lessee is obligated to 
,--- 14

l­ 15 Lessee ra~ains the prime obligor under the lease and the 

16 institution agrees to comply with all of the terms of 

17 the lease except as expressly provided otherNise, jointly and 

18 

19 The City has approv~~ the initial financial institution ana the 

20 terms of the transaction and determined that Section 52 and the agree~en-

21 required thereby were not intended to apply to the transaction and that 

22 

ution shall 

the application of Section 52 to the initial financ1a1 institution is 

23 In such advent, an~ investment of such initial financial insti­

24 be dea~ed an investment of Lessee for purposes of Section 

25 52. Words and phrases contained herein shall be construed according 

26 to the context and the approved usage of the American language; 
/' 

27 but technical words and phrases, and such others as have acquired 
.

28 a peculiar and appropriate meaning by law. or are defined in the 

1· .~ 7·: :".:.•.,). ...~..... -."- tim 

-2­
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preceding paragraph of this section, are to be construed according 

to such technical, peculiar. and appropriate meaning or definition. 

Words used in this lease in the present tense include the future 

as well as the present; words used in the masculine gender include 

the feminine and the neuter and the neuter includes the 'masculine 

and feminine. and singular number includes the p1ura1 and th~ 

uplural the singular; the word "Ferson includes a corporation 

as well 'a's a natural 'person. --, .- -,-~~__ 

2. TERM " /
 

The term of this lease shall be'~'i'xty (60) I years, conmencing
 

upon the : day of ~/- 19 .' - , and endi n9
 

upon the :: day of __-::_=_,.....;-/ ' 20 - - ,
__ unless 

sooner terminated. 

3. PURPOSE OR USE OF PROPERTY 

The leased premises shall be used only and exclusively for __ 

Marina (Wet Boat Berthina). Dry Boat Storaae and Launchina. Boat 

Re~air, Bait and Tackle. Chandlery, Restaurants, Residential, Motel. 

Offices. General Commercial. and other uses as determined bv City' 

and such other related uses and purposes incidential thereto as 

are specifically approved and for no other purposes whatsoever 

without the written approval of City; the uses and purposes above 

listed are set forth to defjne the maximum contemplated scope 

of permissible uses and purposes, and their enumeration is not 

intended to be authorization for any specific use or purpose. 

It is also expressly unde~stood that the uses of said premises 

which are permitted hereinabove do not include the following: 

Uses which are inconsistent with the Gene~al Plan as determined 

by the City • 



.
There shall be no actual construction upon said pra~ises except 

that required by Sections 5 and 8 thereof, and except that 

additional construction allowed upon approval of City pursuant 

to Section 7 hereof~_.- ._--- --­
Lessee shall conform to and abide by all rules and regulations 

relating to the operations herein authorized and shall be subject 

at all times to applicable rules,-regulations, resolutions, 

ordinances, and statutes of the City of Benicia, State of 

California, the Federal Government, and all other governmental 

agencies where applicable; and where permits are ~equired for such 

operations the same must be first had and obtained from the 

regulatory body.having jurisdiction thereof before such operation 

is undertaken. 

4. PROMOTION OF COP~ERCE, NAVIGATION AND FISHERY 

Lessee acknowledges that the primary pur~ose of this lease is 

the convenience, accommodation and promotion of commerce, navi­

gation and fishery in the BENfCIA ~ARINA for the benefit of the 

public without discrimination as to race or religion, and the 

immediate object is the development and realization-of the greatest 

possible revenue therefrom. It is agreed that said imucdiate ob­

ject and primary purpose are consistent and compatible. Accordingly; 

Lessee covenants and agrees that he/she will operate said premises 

ful!y and continuously to accommodate the needs and requirements of 

persons engaged in commerce, navigation, and fishery in or from the 

.­= .........-._ ... --..- - ". .," .... _J1_ . •....
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Benicia Marinatand ·the City may--obtain maximur.1 revenue therefrom. 

5. REQUIRED CONSTRUCTION SCHEDULE
 

Lessee expressly covenants and agrees within sixty (60) _
_.....;;...;.;.;.;.-.~=...t.. 

days after execution of this Lease, Lessee shall in good faith
 

commence .construction of the improvements described therein, and
 

sh~ll diligently prosecute such construction and shall complete
 

the sarne not later than See Exhibit B , provided that any delay
 

in construction d~e t~re, earthquake, war, labor dispute, or other
 

event reasonably beyond control of Lessee shall extend the time in
 

which said construction must be completed by the length of time of
 

such delay as determined by City. The cost of said construction-


shall not be less than $ Se~ Exhibit B Lessee agrees to ke=~
 

City apprised of the work to the end that City may provide timely
 

inspection to assure proper safeguarding of such City-owned
 

improvements occurring on or near the premises as seawalls, under­

ground conduits, utility lines and the li~e.
 

In the event that any City-owned improvements may be damaged as
 
. . 

a result of said construction, Lessee agrees to repair such damage 

i~ediate1y at no cost to City, or, in the event Lessee does not so' 

repair said damage immediately and to City's satisfaction, City may 

enter upon the premises to make such repairs, the cost of which 

shall be paid by Lessee immediately upon demand. 

Lessee agrees that one of the ultimate purposes of this lease is to 

provide completed improvements so that the demised premises may be 

used by the public at the earliest possible date. Therefore, it 

is understood and agreed that this lease and any and all rights that 

Lessees, his/her heirs, assignees, and successors may have in and to 

said lease and the leasehold estate created thereby shall automatically 

........
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and without prior notice terminate and be null and void and be of no 

further force and effect on and after expiration 60 days after 

execution of lease, unless Lessee has commenced construction as 

provided for in this Section. 

By mutual agreement bet~een the City and Lessee, the time limit set 

forth in the first paragraph of this Section may be extended. Such 

extension may be granted only for good and sufficient reason and at 

tension by Lessee may be denied by City for any reason whatsoever,
 

without recourse.
 

.	 If the lease is terminated under the provisions of this paragraph, 

Lessee shall immediately remove any property that he/she may have 

placed on the demised premises and if Lessee fails to re~~ve any 

such property within thirty (30) days after such terwination~·title 

thereto shall automatically vest in City. In addition, Lessee 
-

shall pay any and all rents due up until the time of any termination 

under the provisions of this Sec~ion. City shall refund to Lessee 

any excess monies that it may have on deposit and which belong to 

Lessee. 

ihe rights and remedies of City contained in this Section are 

supplemental to. and in addition to the rights and remedies of City 

contained in Sections 19 and 20 of this lease. Lessee agrees that 

nothing contained in this Section shall preclude City from utilizing 

the remedies contained in Sections 19 and 20 of the lease or any 

other rights and remedies available to City under this lease in lieu 

of exercising the rights and remedies provided in this section and 

-conversely the utilization by City of the remedies contained in 

Sections 19 and 20 shall not preclude City from utilizing the remedies 

.......... 
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granted by this Section. It is reiterated that any termination of 

this lease under the provisions of this Section shall be an automatic 

termination occurring by reason of the failure of Lessee to comply 

with the conditions set forth in this Section. 

City hereby acknowledges receipt from Lessee of the sum of Seve~tv-

Three Thousand - Seven Hundred Thirtv Six and 25/100
 
.. ,........... .... .-.(..
~	 ~ 

-DQL~~~:.(S7:I.:.:l36.:.25·~ .3...._TDis sum, which i~ an amount equal to 
.~ .. --..-... . . _ - . 

three (3) months minimum rental, shall be retained by City as a 

security deposit to cover delinquent rent and any other financial 

obligations of the Lessee under this lease, and shall be so applied 

at the discretion of the Gity. 

In the event all or any part of said sum so deposited is applied 

a.gainst any rent or other financial 'obligations o"f Lessee due and .	 . 
unpaid, the Lessee shall immediately reimburse the City an amount 

equal to that portion of the security deposit applied by the City 

so that at all times during the life of this lease said full security 

deposit shall be maintained with City. Failur~ to maintain the
 

full amount of security shall constitute an event of default as
 

provided for in Section 19. Upon forfeiture or termination of
 

this lease, any portion of said de~osit due the Lessee shall be
 

returned. 

. At any time subsequent to the first three (3) years' of the term 

of this lease, Lessee may, with approval of City, substitute for 

said cash security deposit a corporate surety bond issued' by a 

surety company licensed to transact business in the State of
 

California, or such other bond or written undertaking satisfactory
 

to City, in an amount equal to said deposit.
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7. ADDITIONAL CONSTRUCTION 

Lessee may, at its own expense. make or construct, or cause to be 

made or constructed, improvements other than those required by 

Sections 5 and 8, provided such proposed improvements. additions. 

alterations, repairs, or changes are within the scope of permissable 

uses set forth in Sec~ion 3, and further provided that each specific I 
- I 

proposed improvement, addition, alteration, repair, or change must I
I 

first have the written approval of City. City may refuse permission , ­

for the construction of any proposed additional improvem~nt, a~di-

tion, alteration, repair, or change, and its 'decision will be final. 

8. LANDSCAPING 

Lessee shall, at its own cos~ and expense and to the satisfaction of 

City, install and maintain landscaping ucon the demised premises. 

A general layout of proposed landsc~ping shall be sucmitted as part 

of the plans and specifications for all proposed improvements of the 

site. This will include the landscaping of all areas between any-

street and set-back lines and such areas as are necessary to create 

--a pleasing development of the project as a whole. All landscaping. ' 

plans and layouts must have the approval of-the City. 

9,., ·.""'=.P.ERFORMANCE AND SURETt, BONOS : 
. _~....c;:"";: -=- -,-."- ::-....:'_._.,__ '.-­.. .. 

Lessee shall, at its own cost and expense. furnish City three (3) 

separate corporate surety bonds (or other financial instrument or 

device satisfactory to City), in all respects satisfactory to the 

City as follows: 

(a) Upon execution of this lease. and prior to commencement of 

construction, Lessee shall furnish a corporate surety performance 

bond, ,issued by a surety company licensed to transact business 

in the State of California (or other financial instrument or device 

"-..s:~ ._._....... : ~ -4& _
 -8­
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satisfactory to City). in the amount ~qual to the total estimated
 

cost of the construction required of Lesse~ pursuant to Sections 5
 

and 8, as said estimated cost may be determined by City. said bond
 

and s~id company to be in all respects. including amount thereof.
 

satisfactory to City. naming Lessee as principal and said company
 

as surety, and City as oblige~. to assure full and satisfactory per­
. ! 

formance by Lessee of Lessee's obligation contained in Sections 5 I 
l 

and 8 to build. construct and install improvements and landscaping 1 

I-'--. 
upon the demised premises. 

(b) Before beginning any construction hereunder 7 Lesse~ shall 

furnish a corporate surety bend. issued by a'surety company licensed 

to transact business in the State of California (or other financial 

instrument or device satisfactory to City), with Lessee as principal, 

and said company as surety. and City as·obligee. in:"a sum not less than :. ­

fifty percent (SO:) of the aforesaid total estimated cost of con­

templated construction. guaranteeing payment for all materials, : 

provisions. provender. supplies. and' equipment used in, upon, for 

-or about the performance of said construction work or for labor 
• 0 

done thereon of any kind whatsoever and protecting City from any
 

and all liability, loss. or damages arising from failure to make
 

such payment.
 

In the event that Lessee employs a licensed contractor for the
 

construction hereinbefore required and obtains from said con­

tractor or contractors similar bond or bonds in like amount. in 

all respects satisfactory to City. City. upon application by Lesse~ 

and upon the naming of City as an additional obligee under such 

bond or bonds. will release Lesse~ from and consent to the can­

cellation of the surety bond or bonds originally furnished by Lessee.
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(c) Lessee shall furnish a corporate surety bond (or other financiai 

instrument or-device satisfactory to City)~ in the amount of One 
~~--

.:.:H~un~d:.:.r..::e.=.d _T:..:.h;.:::o.=.;us::.;:a:.;.;n;.;:d_a=.;n.;.;;d~OO.=.:/;...;l;..;:a..=.O_____ Do11 ars (S100 , 000 •00) , 

guaranteeing the removal of all debris or submerged craft emanating
 

from the premises herein demised, whether on said premises or
 

elsewhere. which may obstruct traffic or interfere in any way with
 

the proper use of the navigable waters of Benicia Marina. guaran­

teeing the removal, prior to the expiration or other termination
 

of this lease, of,all mooring, anchorage, and slip facilities •.
 

pilings and floats in the water area, and a1l improvements on the
 

bac~-land owned, operated, or maintained by Lessee, and guaranteeing
 

the leaving of the ground in a level and usable condition and the re­

moval of all facilities not designated by City to be left in place; 
. 

City shall give Lessee thirty (30) days written no~ice for the per­

formance of any of the guarantees hereinabove provided for.
 

10. GROSS RECEIPTS 

Within fifteen (15) days after the close of-each calendar quarter of 

~ the term of this lease, Lessee shall render to the City in a form , , 

satisfactory to the City an account of its business transactions 

during the preceding quarter setting forth in particular its gross 

receipts, as defined in this section, for said quarter. Lessee 

shall keep true and ac:urate books and records showing all its business 

transactions, and the City shall have the right through its representa­

tives, and at all reasonable times, to inspect such books and records. 

including State of California sales tax return records, and Lessee here­

by agrees that all such records and instruments are available to the 

City, and that it shall make the same'available to the City. 

The term IIgross receipts" as used in this lease is defined to be all 



..
 

~~ney, cash~ receipts, assets, property, or other things of valu~, 

including, but not limited to, gross charges, sales, rentals, fees, 

and co~issions made o~ earned, and all' sross sues received or eurned 

by tessee, his assignees, suble~ses, permittees, . licensees, or ccn­

cessionaires, whe~~er collected or accrued, frc~ any busines~, use 

or occupation, or any cOi.binaticn the~eof, o~iginating, transacted, 

or perforced, in ~ole or in part, on the premises, including but 

not limited to, rental, the rendition or su~plyin9 of s~rvices, and --­

the sale of goods, wares, or cerchandise; ta:::es 

a~licable thereto, required to be collected by Lessee, his assign~~s, 

. 
sublesse~s, licensees, and pei~ittees in connection with th~ renderin9 

or ~~plying of servicas or goods, wares, or merchandise. 

There shall be no deduction from gross receipts for any overhead 
::­

or cost or expense of eparaticn, such as, but without limitation 
-------------:------~-,....-
to salaries, wages, cost of gceds, interest, debt amortization, 

specifica~l 
-=:=:-=-'~:;L-==':~'::':'-'::"':""....-

and bae ceht cha~ses, insurance, 

proviced for herein. 

Gross receipts shall include the a~ou1t of ~J'canufacturer'sor 

ioporter's e~cise tax included in the prices of any preperty or 

material sold, e~en ~~eugh ~~e m~nufacturer or i~po~t~r is also the 

retailer ~~ereof, and it is i~~aterial w~e~~er the amount or such 

excise tax is stated as a sep=rate char-ge.t=0ss rec~igts,_ 

hC~2v~r, shall not incluce {a; federal, State, Municipal or other 

taxes collected frco the cons:.::::ar {re<,JC!rdless of wnetht:r' the 

paid periodically by Lessee tc a governmental agency, accompanied 
. 

by a tax return or stat2msnt~ but the amount or such taxes shall 

be shewn on the books and records else~he~e herein required to 
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be maintained. {b} Payments from sub-lessees for maintenanc:e of
 

c:o::,..~cn use areas·
 

11 ~_l:M.eI~JI)A.L.~~rr At: :1ND --HOLDING -'p~~iTALS _~
 

lessee'shall pay to City a minimum annual rantal in tuelve ~2}'~ 
.-.....:-1 

eg~~'-mOrtthly 1iiStin:ments: Said insta!J.lItents shall be due and 

payable in adv~n~ upon the first day of each c:alendar month, 

starting with the c:alenda~ month next succaeding ~~e date of the 

end of the 1st year after execution of this lease. 

The aforesaid annual minimal rental for the whole of the pre~ises 

herein demised shall be five and l/lOths cents (S .0Sl) per 

square foot of water area and twenty six and 9/l0ths cents 

($ .Z69) per square foot of land area, but not to exceed the total of 

Four Thousand Nine Hundred Forty Five and OO/laO 

Prior to the start of minimum annual rentalpayr.:ents as in this 

section above provided for, Lessee shall pay to City each ccnth 

in advance a "holding rental" consisting. of ene-third of the 

contemplated total monthly installment of square feot rental, 

starting on ~~e execution of ~,is lease and continuing fer ~~2 

1st t~elve {12} months of ~,e term set forth in Sectien 2. 

If Lessee fails to commence construction of improvements at the ti~e 

asreed upon in Section 5, and ccntinues in such failure for ten {lQ} 
.
 

days, said "holdin9 rental" shall increas~ to one-h~lf or the said 

total conthly install~ent of square fcot rentul, payable 

~onthly in advance starting on' the first day 'of the calendar ~onth 

next succeacins the tenth calendar d~y of said failure. The dete~~!~a-

tion as to wha~,er lessee has failed to co~mence construction shall 

be made by City, and ~,e City's decision sh~ll be rinal. Ir Lassee's 

....•..~.. .. 
5 .. S! -12­
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said failure to cocmence construction continues for a period or thirty 

{30} calendar ~ays, the full total mon~'ly installcent of square re~t 

rental shall be due and payable each mcn~~ in advanca ~,eraafter start-

ins on the first cay of the calendar month next succeeding tha end of 

said thirty-day period. In the event that said buslness shall o~an 

fer business en a day other ~,an the first day of a calendar oont~, 

Lessee ~~all pay to the City a prorated portion of ~,e minim~~ ~r.t~ly 

rental for t.c,at month. In the event that lessee is deliquent for a 

period of thirty ~m- days from the due date or cora in paying to the 

City any rental o~ other sum payable to thP. City pursuant to "this 

asreement, Lessee shall pay to the City interest thereon at tha rate 

of one per cent {1%} per month fro~ the date such sum was dua and 

payable until paid. TIle rate of interest charged hereunder shall be 

subject to change every ten {1m years or, in any:.case., 1Ilhe~ever the 

Bureau of Labor Statistics Consucer Price Index increases by 50% 

over the index level at the start of ~,e leas~~ or prior chans: of 

intarst rate, which came later. 

12. PERCEflTAGE R£NTALS 

rne squar-a foot rental agreed upon in Section 11. is_~ro~n.~wu.~_r~l..~al, 

payable in lawful money of the Uni ted Statss- The money received 

as square foot rental for any calendar quarter shall be applied to 

~'e pay~ent of t.~e percentas: rental for said calancar quarter as 

provided in ~~is Section 12.- Within fift~p.n {1S} days after the 

close of each and ev~ry calendar quart~r of ~,e term hercof, Lessee 

shall pay to City a sue in like mC~2Y, less the amount of the.a,,~u..;l 

rent installment previously paid for said cal~ndcr qUurter under 

Section 11, eGua! to ~~e total of the follo~ing for sdid previous 

calendar month as folloys: 

-,;::-:..-,.... ........-:'.=:::::.:.:"~~::::::~~;~. 7~'-::"::'-"=·::':":..:".__ __ ..;....;... _
=:_=.:.=.;.;:-_;;:::::;.;;;;"';_-:.1!.:3~-:""_iii""'_"'5 _z 
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Catecor""V .Parccntaga of Gross 

~ Receipts as R~nt 

Soat Berths' {slips} ••••••••• 20
 
Dry Boat Sto~age • • • • • • • • • • • 10
 
Boat Rantal • • • • • • • • • • • • • 7
 
Boat Sales 

Gross Sales • • • • • • • • • • • • • ), 
.Coc=issions •••••• 10
 

Chand12r;j . . • • • • .• •.. ••• J, 
Sport Fishing - Cor.~issions • • • • • S 
Commercial - Retail Sales • • • • • • . . ), 
Office • • • • • • • • • • • • • ••••• 7
 
Motel Roo~s • • • • • • • • • • • • • • • • b
 
A~art~2nts • • • • • • • • • • • • • • • • 7
 
Rasta~ants • • • • ~ • • • • • • • • • •
 

~ foed {Including Restaurant and Bar Co~bination} 2.5 {1~t Millien}
 
3.0 <a"e~ ), [ii.11 ic
 

Beverage • • • • • • • • • • • • • 7
 
Coffee Shop • • • • • • • • • • • • •• 2.5
 
Take-Out • • • • • • • • • • • • • • • ),
 

Sait and Tac~le ~ ••••••••••••• S
 
Pay Telephone • • • • • • • • • • • • • • • S
 
Marine Insurance - Commissions •••••• ­ S
 
Equip~ent Rental • • • •• •••••••• 10
 
Vending Machines - COIi.missicns • .• • • • • • 25
 
Miscellaneous Sales • • • • • • • • • • • • 1
 
Beat Repair . • . . . . . ... . . . . - . . 2
 • 
f~el, Lub~icants and Service Sales • - 2 

. ­
Lessor ~ay require·that any business activity allowed by this lease 

"':' 

{or any revisions thereof} not subject to percentage rentals, be ~ad~ 
subject to percentage ~ntals by addition of percentage rental 
cat~90~ies. . 

Transfer Fees of Condolilnium Unit so 
COnc=::.mLlIi1 Groene Rent {.J:St rour ·Years}. . '>'..... ,-- ­

<5th t~-ough 60th Year} 2S . 

*Rates to each individual restaurant. 

-14­
.--:-..............._..... .. _-_ •.
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If ~~e percentage of gross receipts agreed to be puid by Lessee 

for any calendar year exc=~ds the suo of the Square Foot Rental, 

but is less than ~~e total of quarterly p~yments actually mace by 

the Lessee for said calendar year, Lessee shall be allowed credit 

at the end of said calencar year for t~e difference bet~een tha 

percentage as~eed to be paid and said total of payments actually 
~,made. 

If any items, services, goods or facilities to be provided by 

Lessee or its scb.lesses, assignees, licensees, conces~ionaires 

or permi ttees, without: the usual chargeS tIJere for according to 

the price list or.schedule p~ovided for in Section 15, or if 

said usual charge be not collected in full, the proper a~~unt 

thereof shall nevertheless be incluced in the gross receipts • 

reported by Lessee and its su=lessees, assigr.ees,~licensees, 
.. : 

concessionaires, and per~ittees, and the applicable percentage 

thereof paid to City. 

In ~~e event that Lessee is delinquent for a period of thirty i30} 

days fro~ ~~e due date or ",c~e in paying to the City any rental. or 

other sum payable to the City pursuant to this ag~eernent, Lessee 

shall pay to ~,e City interest ~,erecn at the rate of one per cent 

{1%} per month from the date such suo was due and payable until 

paid. The rate of interest charged hereund~r shall be subject to 

change every ten {10} years or, in any case, whenever the Bureau 

of labor Statistics' Consu:.er Price Index increase~ by 50% over 

~,e index level at the start of ~,e lease, or prior change of 

interest rate, which carne later. 

13. RE:iIT RENEGOTIATION MID APPRAISAL 

The squ~re fcot and percentage rentals hereinabove provided for shall 
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ap~ly to and be in effect fo~ -the firs~ 10 years of the term hera~r. 

A. Revision of Minirnu~ Annual Rental 

Effective the end of the 9th accounting year, minimum annual 

rental specified in Section 11 contained herein shall be auto~atically 

adjusted to equal the amount required of the City to service debt ob1i­

gations to the State of California Boating and WaterNays Revolving Fund, 

but not less than Three Hundred Seventy Four Thousand Oo1lars (S3j~,aaa). 

Effective the 20th accounting year and every 10th account:~g _ 
. 

thereafter,. th~ minimuo.i annual rent.Jl specified in Section 11 ---­

contained r.=rein shall be autol:latical!y adjusted to equal 75"/. of the . 

av:rasa annual rent paid by Lessee to Lessor <including percentage 

entals} for the p~oc:::ding 10 accounting years~' 

Notwithstanding the preceding paras~aph, ~~e miniwum rent~l un=~ 

this lease shall never be louer than· that established for to'12 first 

full year aft:r completion of all i~~~ovecents raqui~~d heretofe~e. 

B.	 Revision of Percentace Rentals 

Any of the percentages in Sectioii 12, except for transr~r 

fees of concecinium units anc condominium ground rant, contained he~~i;. 
or	 any percentages which may be esta:lished fer other business, ~,all 

be	 subject to revision to be effective at the beginning of the 25t~· 

accounting year aild every 10th accounting year of the lease ter~ there 

after, upon ~ritten decand of lessor cac~ one hundred eighty {1=Q} day 

prior to the beginning of the account:ng year within which the revlsic 

shall become effective. Any revision in percentage rental rates deter 

mined aftor ~~c beginning of -an accounting year within ~hich such 

revision is effective shall be retroactive to the beginning the~~of. 

Th~	 lesser and lessee have 60 d~y~ after lessee receives 

said ~ritten demand in which to a~ree on the adjustment of perc~ntage 



5

10

15

20

25

• •
1 rentals, if any· If the partiesagrae. on the adju~tment of percentasc 

.- ··'--2 . rentals, they shall immediately execute an amend~ent to this lease 
; 

3 stating the new percentage rentals.
 

4
 If the parties are unable to agree on a fair percentage rental 

within said 60 days, ~'en ~ithin 10 days, each party at its cost a~d 

6 by giving notice to the other party shall appoint a real estate 

7 appraiser with at least 5 years full ti~e appraisal ex~erience to 

8 app~aise and set the fair pe~centase rental. If a party dOeS not 

appoint an appraiser wi~hin 10 days after the other pa~ty has given 

notice of the name of its app~aiser, the single ~ppraiser a~pointed 

11 shall be the sale a~~raiser and shall set the fair per~entase rental. 

12 Within 30 days after the selection or the second appraiser, ~~e 

13 two appraisers shall set the fair perccnt~se rental. If the ~wo 

14 appraisers are unable· to agree on the fair percentage rental within 
-.. 

the stipulated period of time, the two appraiser's opinions of fair 

16 percentage rental shall be added together and their total divic~d by 

17 two; the resulting quotient shall be the fair perc~ntage rental. 

18 The appraiser o~ a~~~aise~s shal~ deteroine said percentage rental, 

19 assu~ing ~'at lessee, its asents, sublesse2s, licensees, and con­

cessionaires are reasonably conductir.g operations upon the de~ised 

21 premises. Said ap~raiser or appraisers shall consider only the fair 

22 percenta~e rental to be paid for the next succeeding __~l~O__ year 

23 period during the lease term and shall not take into account any past 

24 occurrences, b~eaches, defaults or claims of lessor or lessee, one 

against tha other. City and Lessee each shall provide the a~~rais~rs 

26 any and all N!asonably available data requested.
 

27
 fair percentage r~ntal, as ~~at phrase is used herein, shall be 

29 the highest ~ice estimated in ter~s of percentase of gross s~les 

17
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which ~~e De~ised Pr~mises would bring if offered for lease in the 

open market.under conditions existing as of the date o( valuation 

(or the uses, businesses, activities and operations conducted on 

the Demised Premises by Lessee, its agents, sublessees, licensees 

or concessionaires, with a reasonable time allowed in which to find 

a lessee renting with a knowledge of all ~~~ uses and purposes for 

which the Demised Premises al""e being used or are authorized to be _... 

used, the Lessor being willing to lease but under no particular or _ 

urgent necessity for so doing nor obligated to lease, and the Lessee 

bein9 ready, willing, and able"to lease but under no particular or 

urgent necessity (or so doing- This definiticn of "fair percentage 

rental" presupposss that both the Lessor and the Lessee are familiar 

with the property, its adaptabilities, and its uses­
• 

14. STANDARD Of SERVICE: CONTROL OF RATES AND q~ARGES 

Lessee shall furnish, maintain and operate said business in a manner 

acceptable to t~e City and shall furni~h and ~~intain a stan~crd of 

service at least equal to that'of siailar businesses providing 

sicilar services and facilities in the San Francisco Bay Area.d~rins 

the entire time o( ~~is lease· The City shall have access to and the 

right to inspect all s~;edules of rates or prices for all boats~ 

incidental equipment, other merchandise and services perfol""~ed or 

provided upon the decised pl""emises, uhe~~er the same are su??lied by 

Lessee or by its sublessees~ assisnees, concessionaires, permittees, 

or licensees-

Said prices Sholl be (air aild reasonable, based upon the follo~ing . 

two {2} considerations: 

First, that the property herein demised is intended to serve a pu~lic 

use and to provi de needed raciIi ti es to the pllbIicat fa i rand reascr 
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able cost; second, that Lessae is en~itled to a fair and reaso~cble 

return upon ~is investment pursuant to this lease. 

In the event that City notifies Lessee that ~ny of said prices are 

not fair and reasonable, Lessee shall have the right to confer ~ith 

City and to justify said prices. If, afte~ reasonable conre~encQ ~nd 

consultation, City shall dete~~ine that any of said prices are not 

fair and reasonable, the sa~e shall be modified by Lassee o~ its 

sublessees, assi~n~es, ccncessionaires, percittees, or licensees, ~s 

directed-

Lessee shall kee~ said business open for services du~ing 

such ho~s of each day as business co~dition$ shall warrant, the 

City e~~ressly resarvinu and retainir.~ the ri£nt to approve and 

specify the cininu7. hours d~-ing whic~ said facilities shall.be k~~t 

o~en for business and th~ services the~~of zr.~ll ta oade availabla 

to the public. 

tJ:)on the demised i'rer.~isas a quc:li fiC!d c:nd cor.:petent !~~son or 

persons to act as nanager or oanasers of the activities conducted 

by Lessee thereon. Less;::e shall d!:!si~na'te an individual l.:!"to sh:::ll . 

in the absence of Lessee, be authorized to represent and act fo~ 

Lessee in all ~atta~s pertaining to ~~is laase and Lessee's or-eratic~s 

he~aur:der. 

The Lessee ccvenants and a~rees, at his own ~cst ar.d expense, 

d~rin9 the entire ter~ hereof, to k2e~ and maintain all of the 

demisad premises in good orce~ and ra~air and in cl~=n, present­

able, and tenantable cor.diticn, inju~y tharato or destruction 

thereof by fire, eartr~u~ka, act of God O~ o~~er causa beyond 

the control of Lessee excepted. Les:ee hereby expressly 



, ,­ • 
waives the right to make such repairs at the expanse or the City 

and the benefjt of the provisions of Sections 1941 and 1~42 of 

the Civil Coca of the State of Caliro~i~ ~elating thereto­

15. IiOi~TH TO MO~ITH TENANCY 

If Lessee holes over after the expiration of this lease for a~y 

cause, such holdin~ over shall be d:e~ed to be a tenancy from 

month to month only, at the same rental per month and upon the 

same ter~, conditions, restrictions and provisic~s as herein 

contained-

Such holding over shall include any time e~?loy~d by Lessae to 
o' 

remove ~achines, a~pliances and other equipment c~ing t~e t~ir:y-

day period hereinafter provided for such re~oval. 

-
16. DIS?OSIrrON Of INSTALLATIONS Or. Ii~RCVEMO~TS
 

Title to all s~uctures, buildings, or i~~rovamen~s contructad'
 
1_' • 

by Lessee upon the demised premises, ~1d ~ll ~lterations, additions, 

or betterments L,ereto, s~all remain in Lessee until termination 
, 

of this lease; and ~~on swch ter=inatio~, wheth~r by expiration 

of the tere hereof, cancellation' for ~ocd cause, forfeiture, or 

oth~rwise, title to said structures, b~ildin~s, ic~rove~ents, 

and all alterat!ons, additions, or betterments ~,ereto, and all 

improvements made to or upon said pre~ises, shall, at the option 

of City, vest in City without com~ensaticn therefor to Lessee, 

and said structures, buildi~gs, anc i~~rovem~nts shall re~ain 

U9cn and be surrendered wi:h the premises as part ~'ereof. 

r.zathing contained herein shall be construed to deny or abrogate 

the right of Lessee to receive any and all proceeds which are 

attributable to the takins in eminent donain of business installa­

tions, ir.:provencnts, structures, docl-:s and buildings belansinu 
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to Lessee icmediately prior to the taking possession by the 
-

condemning authority said rights are set forth in Section 42 

of said lease­

~~wever, in the event of ter~ination o~ ex~iration of this lease, 

the City may, upon written notice, r2~uire the Lessee to re~ove, 

at the sole cost arod expense of Lessee, and not later ti,an ninety 

{9Q} days after the termination or ey.~ir=tion of this lease, all 

structures, buildings, docks and improv=w~nts of any kind whatso­

ever placed or maintained on said p~e~ises, ~hether below, on or 

above the ground by Lessee or others, including, but not li~ited 

to, wharves, piers, docks, slips, pilin~, concrete foundations, 

s~~uctures and buildings; and Lessee s~all, upon ex~iration 

or terwination of this leasa, imrnsdiately restore, and quit, and 

peacefully surrender possession of, said precises_to City in at 

least as good and usable condition, acceptable to the City, as 

the sa~e were in at ~~e time of first occ~~~tion thersof by 

Less2e or others, ordinary ~=ar and tea~ excepted, and shall, 

in any event, leave the surface Qf ~~e g~ownd in a level, sraded 

cencition, wit.~ no excavatio"s, holes, hollol.::;, hills, or ht.:;~s- .. 
Should Lessee fail to so remove said structures, buildings, 

cecks and iwprove~ents and restore said prenises, City may sell, 

rewove or decolish the sa~e, in event of which sale, removal or 

cewolition Lessee shall rei~=urse City for any cost or ex~=;.se 

thereof in excess of any co~sideratien rec~ived by City as a 

result of such sale, rewoval, or demolition-

Within thirty {3D} days aftar expiration or termination of ~,is 

lease, Lessee shall remove at its cost and ex?ense such machinery, 

appliances or fix:ur~s as arc not fir~ly affi~2d to said struct~cs, 
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buildings, docks and i~provements; should Lessee fail to so remove 

said appliances or fixtur~s within said period, Lessee shall lose 

all right, title and intarest in and the~~to, and City may elect 

to keep the sa~e upon ~,e pre~ises or to sell, remove, or de~olish 

the same, in the evelit of sale, re::oval o~ deoolition Less2e 

shull reimburs2 City for any cost or expense thereof in excess 

of any consideration received by City uS a result of said sale, 

re~oval or demolition-

Title to all utility lines, switchboards, transfor~er vaults 

and all other service facilities const~ucted or installed by 

Lessee upon the d~rnis2d premises shall vest in City upon con­

struction or installation. Notwi~,standing ~~e foregoing sen­

tenee, such utility lines, .suitchboards, transformer Vaults and
• 

all other service facilities, ~hall be maintained, repaired, 

and replaced, if necessary, by Lessee­

17. PLACE OF PAYn~NT AND FILING 

All	 rentals shall b~ paid to and all stntec~nts and reports 

Citvherein required shall be filed with ---------==.;....-- ­
Checks, drafts, any mcney orders shall be made payable to the 

City of Benicia. 

18. S~RVICE OF ~RITT8~ NOTICE OR PROCESS 

If Less2= is not a resident of the State of Califc~nia, or is 

an association or par~~ership without a ~ernber or partner resident 

of said state, or is a foreign corporation, L~ssee shall file uit~ 

City a desi~~aticn of a natural person residing in Solano County, 

State of Cali fornia, giving his nam,h residence, and business 

address, as the asent of Lessee for ~,e ~~~vice of written notic~ 

or for s2rvic~ of process in any cocrt action between Lassee 

-22­
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and City, arising out of or based upon this lease, and the delivery 

to such agsnt of written notice or a copy of any process in any 

such action 'shall constitute valid ser~iCQ u~cn Lessee. 

If for any reason service of such written notice· or of such 

process upo~ such agent is not possible, then Lessee may be 

personally served with such written notice or process outside 

of ~'e State of California and such se~vice shall constitute valid 

service upon Lessee; and it is further expressly agreed that Less~e 

is ar.lenable to-such proc:!Ss- and St.:i::~its to the jurisdiction of ~'1~ 

court so acquired, and waives any a~d ull objection and pretest 

thereto. 

Written notice shall be dee~ed sufficient if said notice is 

deposited in the United States mail, posta~e prepaid, add~essed 

to Lessee at t~R premises above described o~ to such other ad=~ess 

that Lessee may in writing file with City; p~ovided, however, 

~,at nothing herein contained shall pr~clude or render ino~erative 

service of such notice upc~ the Lessee in ~'1e ~anner prescribed 

by law. 

. '·19. ~:btrA"iJ[f:;'?' fORE:CLO·SUp.f~ECRfEi:niRE~t~D"-o.~!CE:LLATIOr:.~,~ 
-- •.-	 •• --...,. ...... ac =..:.::,........:..
 

A·	 Events of Default
 

The following are deemed to be "events of default":
 

{1} The failure of Lessee to pay the rentals 

dwe, er make any other payr.:ents reqwired under.this 

lease, ~i~~in ten {lO} days after w~itten netice 

fror.: City thut said p~y~ents are due ar-a owing. 

{2: The failure of Lessee to keep, perform,
 

and ebserve any and all premises, covenants, ccn­

ditions, anc agreements set forth in ~'1is lease
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wi thin thirty-five {3S} days aft.ar IIIri ttan notice 

of default ~,ereof frem City; provided, however, 

that where fulfillme~t of any such pro~ises, 

covenants, conditions, or agreements requires 

activity over a period of ti~e, and Lessee has 

.ccillcencad to perfo.~ whatever muy be required
o 

to cure ~'e particwl=~ default, City will not 

~erc:i~e any remedy available to it hereu:,d~r 

so long as Lessee diligently continues to pursue 

the performance of whatever cay be required to 

cure ~,e default in a manner satisfactory to 

City. City·s det2~~ination shall not be aroi~-ary. 

i3} The abando~rnent, vacation, or disccn­- -. 
tinuance of the ce=:sed premlsas, or any~sub­

~~antial portion the~eof, or a pe~iod or thirty­
.;~-_...:-- ..- _~ 

.. _._-_....•._---------------_ ..-. 

five i3S} days at a~y time afte~ ~ritten 
' ~-. --_ --_..--- -" .. -'.. 

notice frem City calling att.ention to such 

abandoncent, exc=~t when prevented by (ire, 

eart~~uak~, s~-ikes, or o~,er sioilar conditions ----...... -.­

beyond Lessee's con~rol•
 
....__ ..
 _.-_.... _..._--.- .. 

B· Richts of Encurn=~ar.~= Holders 

Any t-ustee, beneficiary, mortgasee, or lender uncer a deed of 

trust, mortgage, or sirnildr instrument {hereir.after" 

referred to indi vicl.:al!y ar1d collectively as an "encl.:::'lbrance 

holder"} to ~hich City has siven its canser.t pursuant to' Section 

20 shall have ~'e right at any ti~e during the term or its enc~~­

crance, and ~hile this ledse is °in full force and erfect, to do 

any act or thing required to Lessee in order to prevent a (01"' ­
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feiture	 of Lessee's rights hereund~r, and ull such acts or thing 

so done ~'dll prevent a forfeiture of Lessee's rights hereunder 

as . i r done by Lessee. 

An enc~=rance helder shall have all the ri~hts with respect to 

the demised premises as set forth in the deed of tr~st, mortga~e, 

or a~'er lending instrument cons~nted to by the City as provided 

in ~ection 20, including ~,e riaht to ccr.~ence an action against 

the Lessee for ~,e appcintment of a receiver and to obtain pos­
- -	 '---. '--' ­

session of the demised premises unce~ "nd in accorcance with the 

tereS of said deed of trust, mortgage, or other lending instr~~snt. 

City shall not exercise any remedy available upon the occurrence 

of an "event of default" unless it shall fi~st have given ~ritten 

notice of such default to each and every encur.brancc holder as 

provided her~in. ~uch notice shall be sent by regist~~ed Qail 
'. ­

simultaneously with the notice or noticas to Lessee rcfar~ed to
 

in ~ubsection A above, to each such encur.brance holder addressed
 

t~ d d f t.... o~ . t ... ..
as shoun on ..e se a i"US ... , morl-gase, securl y lns ..rur.:2nl.,
 

or as City shull ot~e~~ise be instructed by such encuiabrance
 

holder. An enc~b~ance holder shall have the right and ~,e
 

po~er to cure ~'e event of default specified in such notice in
 

the manner des~ibed belou. If such event or events of def~ult
 

are so cured, ~,is lease shall remain in full fcrce and effect.
 

~aid event or events of default may ce curp-d by an encwr.~rance
 

holder in the following caroroer:
 

ill If	 ~,e ev~nt of der~ult be in the pay~ent of 

rent~l,	 ta~es, insurance premi~s, utility charges 

or ~ny other su~ of money, an enc~~brance holder 

may pay ~~e sa~e'to City or other payee within 
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~,irty-five {3S} days after oailing of the a(ore­

said notice of default to the encumbrance holder. 

I(~ after any such payment by an encuTobrance 

holder, the Lessee pays the same or any part 

thereof to City, City shall promptly refund s~id 

payment to such encur~rance hold~r. 

{2} If the event of default cannot be cured by 

the paycent of money as aforesaid, tile default 

shall be cured: ---- _.­
{d} If an encumbrance holder cures, 

~dies and corrects the daiault in a 

~'~anner satisfactory to City within thirty­

- ('\'five ~5) days after mailing of the afore­
• 

said notice of default; prcvidRd, hou2~er, 

if curing '~f such default requires activity 

over a period of time, such d~fault may be 

cured if within thirty-five P-5}'days 

an en~~mbrance holcer commences and there-

aft~ diligently cD~tinues to perror~ 

whatever may be required to ~~e the 
""'-­
particular default in a ~~nn~- satisfactory to 

City; or 

{b} If during said thirty-five {3S} days
 

the enc~r.branc2 holder notifies City of
 

its intent to cor.~ence foreclosure, and
 

wi thin sixty {bO} cays after the r.:ail.ing
 

of said notice of default, said encum­

brance holder, {1} actually ccm~enC2S
 

-26­
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foreclosure proce~dings and prosecutes 

the sace thereafter with reasonable dili­

gence, said sixty {bO} day period shall be 

extended by the time necessary to co~plete 

such foreclosure proceedings; or 

~ If said encumbrance hold~r is pre-

v~,ted fro~ co~~encin~ foreclosure by 

any order, judg~ent, or decree of any.. - - ._-- _.-. 
court or regulatory body of competent 

j~isdiction, and said encu;.~rance holder 

diligently seeks releas2 fro~ or reversal 

of said orde~, jUdgment or dp.cree said 

sixty {bG} day period shall be ext~nded 

by the time necessary to obtain ~'e release 
" . 

fro~ or reve~sal of said o~d~r, ju~s~ent 

or dec~ee and thereafter to co~pl~te such 

foreclosure proceedings. Uithin thirty-

five {3S} days after such foreclosure 

sale anc ~~e vesting of title f~ee of 

redew~ticn in the purchaser; thereafter 

encur:i::'"ance holder}, said pc.-chasar 

shall, as a cor:dition to the completion 

of such t~ansf2r, cwre, remedy, or 

co~~ect the default, or CC~h.ence and 

the~eaft2r diligently pursue the per­

formunce of the thing or work reG~ired 

to be cone to cure, correct, and re~edy 
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said default in a ~anncr satisfactory 

to City. If said event of default is then 
._.._---­

impossible to cure, saratrans-·I
I 

ferea shall not be obligated to cure 
.­

suu~ event of default. 
.. .. -- ­

(. Forfeiture and Cancellation 

If an event or ev~nts of default have occurr~d and have not been 

cured by Lessee or an encumbrance hold~r under ~~e provisions 

its option, ~y send a notice of forfeiture by registered mail 

to Lessee and to each and every ~~ch encur.=rance holder· Su~~ 

notice of forfeiture shall specify the date upon which this le~se 

shall be forfeited and cancelled in its entir~ty without any. 

further action of the .City. Upon such ternir~tion, all rights 

of Lessee or of any encur.brance helder to ~ossession of ~~e 

precises shall teroinate, and Lessee or any encu~~rance holder 

~~all sur~ender ~ossession thereof imcedi~tely. Upon exercise 

of such right by City, Lessee hereby grants City license to 

enter upon ~~e de~is2d pre~ises, and take possession thereof, 

incl~Cing all irnp~cve~ents, equipment and inventc~. 

D. Other Riohts and Remedies 

No~hing in this leasa is intended to nor does it exclude other 

rights and remedies availabh to the parties at law or in equity 

which are not specifically set forth herein. 

20.	 SUBLEAS~S; ASSIGNMENTS, TRUST DEED BENEFICIARIES, 

MORTGAG~S AND SUCCESSORS 

A. Subleases 

Tha term "sublease" as used in this Section shall include any 

as 



~ 
..... . 1 lease. license. permit, concession or other interest in the 

, 
." -.. 

2 demised premises which is conveyed by Lessee to a third party. 

; However. the transaction referred to in the definition of sub­. 
4 lessee (Section 1. page 2) is not a sublease for the purposes of , this section. 

6 (1). Commercial Subleases 

7 Commercial sublease as used in this subsection shall mean any 

8 activity conducted_Qn the leaseh01d by the sublessee which 

9 generates gross receipts as defined in Section 10 hereof. At 

10 least thirty (3D) days prior to the effective date of any com­

11 mercial sublease of the demised premises or of any a~~n~ent or 

12 assignment of an existing commercial sublease, Lessee sha11 sub­-, 13 mit a copy of the sublease. amendment or assignment to City for
 

l- 14 approval. To the ~~~~~~tical, City shall approve or dis­
..... ~--------- ­

15 approve ~d proposed sublea:;l amendment or assignment within 

16 thirty (30) days of receipt thereof. Said action shall not be 

17 arbitrarily withheld by the City. 

18 - In no event, however. shall any such sublease. amendment or assi~nment 

19 be made or become effective without the prior approval of City. Each------.. _... - ...._-- .__ ... 
20 such sublease shall specifically provide that the sublessee shall 

21 comply with all the terms. covenants and conditions of this lease. 

22 The gross receipts of any sublessee under any such sublease shall 

23 be included within the definition of "gross receipts"· as set forth 

24 in Section 10. 

25 (2) Noncc~ercial Suble~ses 

, Lessee may. without prior approva.l of City. sublease portions of thel __. 26 

27 demised premises for a period not to exceed one year for personal, 

29 noncommercial uses, including but not limited to boat s1ips and 
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dry boat st~rage facilities and apartments. Lessee may. without 

prior approval 'of City. sell condominium residential units in 

accordance with Section 55 of this lease. 

B. Encumbrances 

Lessee may. with the prior written consent of the City and subject 

to any specific conditions imposed by City. give. assign. transfer • 

I
mortgage. hypothecate. grant control of. or encumber all or a 
.. i


specific portion of Lessee's interest under this lease and the \. - - '"-_. 
I
 
I
leasehold estate. or on the security of a specific portion of the 
I
 
I
leasehold estate. One (l) copy of any and all security devices I
,
 
I
 

or instruments as finally executed and recorded by the parties 
I
!
 

shall be filed with City not )ater than seven (7) days after the
 

effective date thereof.
 
I
 

. ~Notwithstanding the provisions of the foregoing paragraph~ the 

written consent of the City shall not be required in the case of: 

(I) A transfer of this lease at a foreclosure sale of trust 

or at a judicial foreclosure. 

(2) A subsequent transfer of "the lease by an encumbrance holder 

or any other person who was a purchaser at such foreclosure sale, pro­

vided the transferee expressly agrees in writing to assume and to 

perform all of the obligations under this lease. 

In the event of such a transfer. the encumbrance holder or any such pur­

chaser shall forthwith give notice to City in writing of any such transfer 

setting forth the name and address of the transferee and the effective 

date of such transfer. together with a copy of the document by which such: 

transfer was made. Any transferee under the provisions of subparagraph 

(l) of this paragraph shall be liable to perform the full obligations of , 

the Lessee under this lease until a subsequent transfer of the lease 

an 
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but not ther~after. Any subsequent transferee 'under the provisions of 

subparagraph (2) of this paragraph shall be lia~le to perform the full 

obligations of the Lessee under this lease and as a condition to the 

completion of such transfer must cure, remedy, or correct any event of 

default existing at the time of such transfer in a manner satisfactory 

to City. 

C. Assianments 

Except as providedlijith-respect to the definition of sublessee. (Section 

1, page 2), Lessee shall not, without the prior written consent of City, 

either directly or indirectly give, assign,.hypothecate, encucber, 

transfer, or grant control of this lease or any intarest, right or 

privilege ther~in, or sublet· the whole or any portion of the demised 

premises, or license the use of the same in whole or in part. In 

addition, for purposes of this provision, the following acts of Lessee 

shall be considered assignments and shall require the prior written con­
- . 

sent of City to be effective. Said consent will not be unreasonably 

withheld. 

(1) The change in one or more general partners in a limited 'part­

nership, except by the death of a general partner and his replace~ent by 

a vote of the limited partners or by the remaining general partners; 

(2) The sale, assignment, or transfer of fifty percent (50~) or 

more of ~he steck in a corporation which owns or is the gener:' 

partner in a partnership which owns the leasehold. 

Neither this lease nor any interest therein shall be assignable 

or transferable in proceedings in attachment, garnishment or 

execution against Lessee, or in voluntary or involuntary procaedings 

in bankruptcy or insolvency or receivership taken by or against 

Lessee, or by any process of law inclUding proceedings under 
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Chapters X and XI of ~'e Bankruptcy Act . 

D. Successors 

Each and all of ~~e provisions, agr~ements, t~s, covenants 

and conditions herein contained to be performed, fulfilled, 

observed and kept by the Less~2 hereunder shall be binding u~o~ 

the heirs, execJtors, a~inis~ators, successors and assigns 

of ~'e Lessee, and all rights, privileses and benefits arising 
I • 

under ~,is lease in faver of the Lessee shall be available in 

favor to its hairS:;- executors, -administrator-s, succ~ssor-s and 

assigns, provided ~,at no assignment or slbletting by or th~ouSh 

Lessee in violation of the provisions of this leuse sMall vest 

any rights in any such assignee or subles~ee· 

21. LIENS
 

A~ least ten {LO} days prior- to com~ence~ent of construction,

:. 

Lessee sMall furniSh City with written notice of intention to 

co~:.ence constr~~tion so that City may pe~t upon pr~mises he~eby 

"ceoised a notice of nenrespensibility. 

22. WAIVER Of COrlDITIONS OR COVEiUNTS:
 

Any waiver by City of any br-each of anyone or- mo~~ of the
 

covenants, conditions, terms and agrep.rnents of ~,is lease
 

. shall net be construed to be a waiver of any subsa~uent or- other­

creach of the salT:e or of any other c:::venant, conditien, term or 

ag:",eeruent of ~~!.s lease, nor shall faillTe e:o the perot of City 

to require exact full and co~plete com~liance with any of the 

covenants, conditions, terms or a~:",eements of ~,is lease be- . 

cons~-ued as in any manner changing the terms hereof or esto~pir.S 

Ci ty frem en forcing ~'e full provisiens hereo r, ncr- shall the t~r'~S 

of this lease be changed or altered in any ~ar.ner whatsoever­

-32·
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other than by written alJreeoent of' City and Lessee. No delay, 

failure, or o~ission of City to re-enter the deQised premises 

or to exercise a~1 right, power, privilege or option, arising 

from any default, nOr any subsequent acc2::Jtance of rent then 

or thereafter accrued shall impair any such right, pcw2r~ privilege 

or option Or to be construed as a waiver of or acquieSCence in 

such default or as a relinquishment of any ~ight. n~a notice 

to Lessee shall be required to restere Or revive "ti~e of the 
_. _.. _.- ._-_. ­

essence~ after the waiver by City of any default.} r:o option, 

right, power, remedy, or privilege of City shall be construed 

as being exhausted by ~,e exercise thereof in one Or more instanCes. 

The rights, powers, options and remedies given City by this agree- _ 

ment shall be cumulative. 

23. PROPERTY TIlSURANCE .: 

rnrou~hout the term of this lea$e and durir~ Lessee's occupancy 

of the darnisad premises, Lessee, at its o~n cost a~d expense, : 

shall insure against loss of or da~~ge to all buildi~ss, structures, 

equip~ent and improvements ~'2reon, resulting froa- fire, lishtn~ng, 

vandalism, malicious mischief, and these risks ordinarily defined 

in "extended coverage"•. 

Su::h inst.:....ance shall be in an amount eClua!. to =.0% of the full 

replace~ent value of said buildings, str~ctures, equipment, and 

impreve~ents, and shall be placed and maintained uith such.in­

surance co~pany or companies and in such form as shall be satis­

factory to City-

All such insuranc: policies, along wi~, their enCOrS2Qents, shall 

name City as an additional insured; upon the occurrence of any loss tr 

proceeds of such insurance shall be held by City in trust for 

.
 



· ..-­

t.'"te named insxrsds as their interests appear. In the event of 

suc:h loss Lessee shall be obligated to rebuild or- reiJlace tha 
0. 

des~-oyed o~ dacaged buildings, structures, e~~ip~ent, and 

improvements to ~'"te full satisfaction of City. ~aid Obligation 

to rebuild or- replace is not depEnd~nt upen the existenc:~ of 

ins~-ance. City shall reimcu~se Lessee for said rebuilding 

or- r-eplac:e~ent out of and to the full extent of the proceeds of 

said insuranc:e as payments are required for said pur~cses· Any 

surplus o~ proceecrsfafcer-said rebuilding o~ re~lacement shall 

be distributed to the nar.~d insureds as their interests ap~e=r. 

Duplic:ate poliet or policies evidencing such insurance coverage, 

in such forc as. shall be acc=pta~le to City, ~hall be filed with 

City prior to ~'"t2 cc~~enceffient of construction of su~'"t im~reve~ents, 

and such policy or policies shall provide thdt sU~h insu.ance 

coverage will not be cancelled or reduced without at least thirty 

{3D} days pricr written notice to City. At least thi~ty {3Q} 

d~ys prior to ~'"te expiration of any such policy, a certificate 

showing that such insurance coverage has been renewed shall be 

filed with City. 

24. DJDEi1~JITY CLAUSE AND CASUALTY. INSURANCE: 

Lessee shall at all ti~es relieve, indemnify, protect and save 

harmless City and its Council, officers, a~ents, and employees 

frem any and all clai~s and liability, including e~penses in­

curred in def€nding against ~~e same, for the death of er inj~-y 

to persons or damage to property, including property own~d or 

controlled by or in the possession of City, of any of its offic2rs, 

a~ents,.or- ernployess, that may in whole o~ in part arise frc~ 

or be causee by {a} ~'e ope~aticn, ~aintenance, use, or occu~atic~ 

.. - -34­- -0 
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of ~,e hergin demised premises by Lessee, ib} the acts, omissions, 

or negligence of Lessee, its agents, officers, eAploy~es, or per-

mi:tees, or icl the failure of Lessee to observe or abide by any 

of ~~e terms and conditions of this lease or any a~plicable law, 

ordinance, rul~, or regulation; the oblisaticn of Lessee to so 

relieve, ineemnify, prot~ct, and save har~less City, and its 

Council, officers, and e~ployees, shall continue during ~1Y periods 

of occupan~J of or holding over by Lessee, its agents, officers, 

empioyees; or per~ttees beyond th~ e~~iration or other termination 

a f this lease-

Lessee shall maintain in full force and effect during the term 

of this lease, comprehensive general liability insu-ance ~ith 

a company au~~orized to engage in the ins~-ance busin~ss wi~,in 
• 

the State of California, with the following limi~ of liability: 

$ 300,Ooa.na--for death of or bodily injury to anyone 

person in anyone occurrence· 

1,OOa,OOO·OO---for dea~, of or bodily fnjury to tuo or more 

persons in any. one occurr€nce· 

5!J!J,aCO·OO-for damasg to or loss of property sus­

tained by anyone persen in any one oc~~ence· 

1,OOO,OOD.OO--for damage to or less of property sus­

tained by two or ~ore persons in any
 

one occ:ur:-2nce.
 

Lessee a~:-ees that City, its Council and members ~,erecf, and 

City's ane Co~cil's officer~, agents, and employees, shall 

be named as additional insured~ under such liability insu:-anC2 

policy or policies. 

A duplicat~ policy evidencing such insurance coverage shall be 
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filed with City wi~,in ten {1~} days or the exacution or this 

lease by Cit~ and prior to any entry upon the pre~ises herain 

demised, CInd said policy shall provide that such insuranca cov;rasa 
I 

~,all not be cancelled or redu~ed withcut at least ~,irty {30} 

days prior written notice to City- At 19ast thirty {30} days 

prior to the expiration of any su~, policy, a poli~1 shouing 

~,at such insuranca coverage has been renewed or extendad shall 

be filed with City. 

The amounts of casualty insurance by this ~ection required shall 

be subject to renegotiation at the same tioe and in the sa~e 

~~nner as the acounts of rent hareunder. 

25. WORKnEN' S COiiPEi~SATION INSURANCE 

Lessee shall maintain in force du-ing the t~r~ or ~,is lease,.in 

an amount and with coverage satisfactc~y to City,-~or~ken·s C~~-

pensation Insurance. A certification'evicencing su~, insu~anc= 

coverage shall be filed with City prio~ to ent~y u~cn ~;e p~~~ises 

herein demised. 

26. FAILURE TO PROCURE INSUR~NCE 

In case of failure on the part of Lessae to procure or renew t~e 

herein requirad insurance, City may, at its disc~etion, prcc~~e 

or rene~ such insu~ance and pay any anc all pre~iums in c=r.nacticr. 

there!Jith and all monies so paid by City shall be re~aic, by 

Lessee, to City upon demand. 

27. TAXES AND ASSESS~ENTS 

Lesse~ agre~s to ~ay before celinq~ency all lawful taxes, assess­

cents~ fees, or churges which at any ti~e may ce levied by the 

State, C=unty, City, or any tax cr assess~ent levying body U~C:1 
• 

any interest in this lease or any posse:sory right which Lessee 
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may have in or to the premises covered hereby or to the improve­

ments thereon by reason of its use or occu~ancy thereof or o~'er-

""ise,as well as all taxes, assessments, fees, and charges on 

goods, merchandise, fixtures, appliances, equipment, and prc~erty 

owned by it in, on, or about said pr~ises. 

28. ACCOUNT~!G AN~ RECORDS 

In or:er to determine the a~=~~t of and provice fer the pay~ent 

of the rental due hereuncer, Lessee shall at all ti~es during 

th5! term of this Teasc;-and for tloiel'Je ltonths therea-fter, kee;:), 

or cause to be ke~t, locally, to the satisfaction of City, t~~e, 

accurate, and co~~late reco~cs and d~u=le-entry books of ac~o~~t, 

such records to show all transactions relative to the conduct 

of operations, and to be'su;~o~ted by documents of original ,e~t~i 

such as, but without limit to, sales slips, Cush register ta~es, 

and purchase invoices-

All sales shall be recerded by r.teans of cash registoar"s which 

publicly dis~lay the amount of each sale and auto~atically issue 

a customer's recei~t or certifX ~,e a~ount r=corded on a sales 

slip- Said cash registers s~all in all cases have locked-in 

sales totals and transactien counters which are c=nstantly 

accu~ulatin9 and ~hich cannot, in either case, be res~t, and in 

addition thereto, a tape loca:ed within the register en which 

transaction nu~=e~s and sales details are imprintec. Seginnins 

and ending cash register readings sha11 be made a matter of 

daily record. 

No later ~~an the l~th da7 of each cale~car ccnth, Lessee shall 

render- to City a detailed st.ater::ent shOl.oling gross r-eceipts du.-ing 
-- . _.. - ..._--- ---- .. _. -- . 

~,e pr-ececing caler-dar mc~th, tos~t~er with the accunt payable 
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to City as elsewhere herein provided, and snaIl accompany sa~e 

with remittance of amount so shawn to b~ due" 

Books of account and records hereinabove required shall be ke~t 

or made available at the demised premises or at such other loca­

tions uS is asreeable to City, and City shall have the right at 

any and all reasonable times to exa~ine ar.d audit said beoks and 
-. 

records without res~-ic~ion for the purro~~ of deter~ining the 

accuracy ~ereof and of ~~e ~onthly state~ents of gross receipts 

derived rrom occ~pancy of ~,e deQised premises-

City may reGuir~ the installation of any additional accounting 

methods or machines which in its sale discretion it de~~s necessary­

29. ACCOUNTINGYEAR 

The term "accounting year" as used herein shall mean a period. of' 

twelve {12} consecutive calendar months, the rirst-accounting 

year commencing conc~-rently with the bC9i~ni~9 of ti"le ter~ of 

this lease and ending on the last day of the t~elf~, calendar" 

month following the beginr.ing of said term; ~,ereaf'ter the 
.	 . 

"accounting year" shall be each period of t~eve i12} consecutive 

calendar mont.'1s. 

30. COST Of AUDIT 

In ~,e event Lessee does net make available its original reco~cs 

and beoks or account at ~~e leased p~amises or within ~'e terri­

torial limits of the City of 8enicia, Lessee asre~s to pay all 

necessary expenses inc~-red by City in co~ducting any audit at 

the location ~here said reccrcs and ceaks of account are main­

tair:ec!. 

31. ENTRY 6'1' CITY . 

City and its duly authorizad representatives or agents may enter 
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u~on said de~ised premises at any and all reason~~le ti~es du~ing 

~'e term of this lease for the pur90se of deter~ining whether or 

not Lessee is complying with the terms and conditions hereor, o~ 

fer any other purpose incidental to tha rights of City­

32. RIGHT OF ENTRY AS AGEi·1T 

In any and all cases in which provision is made herein for termi­

nation of this lease, or for exercise by City of right of ent~y 

or re-entry ~~on the demised premises, or in case of aband=n~ent 

or vacation of the pr~e-s-by-(essee, Lessee hel"''aby irrevocably 

appoints City the agent of Lessee to enteru~cn the demised 

premises and ra~ove any and all persons and p~operty whatsoev~l'" 

situated upen t~~ demised pre~ises and place all or any portion 

of said propa-ty, exc~pt such prc?crty as may be fcrfeited to 

City, in storage for ~'a account of and at the ~pcn~e of l=ss~e. 

In such case City may relet the preMises u~on such t€r~s as City 

may deem fit,. and if a suffiden~ st.:.~ shall net be thus red!izs:h 

after paying the ex~anses of such reletting and collecting, to 

satisfy the rent and other sums herein reserved to be paid, 

Lessee as~es to pay any deficiency, and to pay ~;e expenses of 

such reletting and collecting-

Lessee hereby exern~ts and aSl"'ees to save har~less City from a~y 

cost, loss, or da~ase arising out of or caUSed by any such en:ry 

or re-entry upon tha cam~~2d premises and the removal of pa~s~ns 

and property and ste~ase of such property by City and its as=n~s. 

33. nAINTE:~JANCE Of PREMISE:S
 

Lessee shall give prompt notice to City of any fire or da~ag~
 

that may occur from any causa whatscevar .. ~essae shall, to th~
 

satisfaction of City, keep and maintain the leased premises a~d
 

-
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all i~rovernsnes of any kind which cay be erected, installed, Or 

made thereon by Lessee in socd and substantial repair and cc~­

dition, including painting, and shall make all necessary repairs 

and alteration thereto-

City· shall not at any time be re~uired to r.~ke any im~~ove~cnts 

or repairs whatsoever except that City cay at its sole dis~-etic~ 

do any necessary drecgins, filling, grucing, slope protecting, 

construction of seawalls, or repair of lJatar system, sel.Jer 

facilities, roads, or other City facilities in oreer to ~rotect 

~,e leased p~ecises or the adjoining pre~ises. 

Lessee expressly ag~ees to maintain the leasehold In a -safe, 

clean, wholesoce, and sanitary conditien, to the co~plet= satis­

faction of City and in co~plianc= with all applicable law-

Lessee fur~~er agrees to provide proper ccntainers for trash an= 

garbage and to ke~p the demised premises, both land and water 

areas ~,erecf, free and clear of rubbish and litter- City shall 

have L,e right to enter upon and inspect the said pre~ises at 

any time fer cleanliness and safety­

34. REPAIRS BY CIiY 

Lessee shall froc time to time make any and all necessary repairs 

to or replacgcent of any equipment, s~-ucture, st~uctures, or 

o~~er physical improvements, upon ~~e demised precises, in crc:r 

to co~ply wi~, any and all regulations, laws, or ordinances or 

L,e State of Califcrnia, Ceunty of Solano, City of Benicia, c~ 

other gcvernmental body, which may be applicable-

If Lessee fails to make any suc~ ~epairs or replacement as re­

quired, City cay notify Lessee or said darnult in writing, anc 

should Lessae fail to c~e said default and make said repairs o~ 
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replace~ents ~ithin a reasonable tim: as established by City, 

City may make repairs or re~lacements, and ~~e cost thereof, 

incl~ding, but not li~ited to, the cost of labor, materials, 

and equipment, shall be cha~ged agair,3t Lessee and shall be 

paid to City by Lessee· 

35. S?ECIAL SERVICES 

In addition to the rental charges as herein provided, Lessee 

shall pay all service charges for furnishing water, po~er, sewase 
- . 

disposal, light, telephone service, ga~bas~, and ~-ash collection, 

and all other utilities, to said pr~~ises~ 

36· SIGNS, AWUINGS, UTILITY LIN(S, AERIALS, AND ANTENNAE 

No sig~s or aunings shall be erected or maintained upon the 

demised premises {other than inside uny buildings constructed' 

by Lessee or sublessee}, except such signs as show the business 
. . 

or profession of Lessee or su~less=e- All such signs must be 

approved by City- All utility lines, end specifically the ones 

fe~ the utilities mentioned in Section 5, shall be undars~ound. 

Aerials and antennae shall conform to the minimu~ standards or 
ccnst~uction and architect~-al ~-e=tr.~nt ~entioned in Section 5, 

37. HAZARDOUS SUOSTAIJCES 

No gceds, merchandise, or material shall be kept, stc~ed, or sold 

in o~ on said de~ised premises ~hich are in any way explosive or 

hazardous; and no offensive o~ dannerous ~-ade, business, or-
occupation shall be carried on therein or the~eon, and nothing 

shall be dene on said premises, ~hich will cause an increase in 

the rate of or cause a suspension or cancellation or the insUl"'~nCQ 

upon said or other premises and the i~~rovementsthereon. 

r~o machinery or aj:)j:)arattJs shall be uSed or o~erated on said 
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leased premises which will in any way injure said premises, or 

i~provernents ~~ereon, or adjacent or other premises, or improve­

ments thereon; provided, ha~ever, that nothi~g in this ~ection 

contained shall preclude Lessee from bringing, kee~in9' or using 

on or acout said prgmises. such materials, su~~lies, equipment,' 

ar.d ma~~inery as are appropriate or c~starnary in carrying on its 

said business, or fro~ carrying on its bwsiness in all usual 

respects-
Open flame welding or burning, gasoli~e or other fuel storage 

is expressly prohibited wi~~out a written consent of City first 

had and obtained­

38. NUISANCE 

Lessee shall not pei~it t~e property here=y demised to be used 

for any unlawful purpose and shall not p~rform, p~rmit, or surrer 

any act of omission or com~ission upon or about said property of 

any buildings or construction thereon w~ich ~ould result in a 

nuisance or a violation of the laws and ordinances of ~,e United 

States, ~~te of California, Co~~ty ~f ~olano, or City of Seniclu, 

as the saoe may be new or hereafter in force and effect. 

39. RULES AND REGULATIONS 

Lessee shall abide by all ap~licable rules, resulatic~s, reso­

lutions, ordinances, and statutes of the County of Solano, the 

City of Benicia, and the Sta~e of California, or other govern­

cental bedy, ~here applicable, ras~ecting the use, operation, 

maintenance, repair,. or ir.:;:rcve~ent of ~,e leased premises and 

equipment, and shall pay for any and all licenses required in 

c~nnection with the use, cpe~ation, maintenance, repair, or 

improvement of the leased pra~ises-
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40. RESERVATIONS 

Lessee exp~essly ag~ees that this lease and all ri;hts hereunder 

shall be subject to all p~io~ exceptions~ ~e:ervations, leases, 

licenses, easements, and rights-of-uay of recc~d nou existing in, 

to~ over, or affecting the leased precises for any pW~Dose what­

soever­

41. EMI~lENT Doru\IN 

If the whole or any substantial part of the premises he~eby leased ­

shall ~e taken by any paramount pUblic autho~ity under the power 

of e~inent do~~in then the te~m of this lease shall cease as to 

th~ part so taken f~oo the day the possession of th~t part shall 

be t~ken for any public p~pose, and from that day lessee shall 

have the right ei ther to cancel this lease or to continue in the 

possession of ~,e remainder of the.p~~rnises under~the tere herein .. . 
provided~ except that ~,e s~~are foot rental shall be reduced in 

pro~crtion to the amc~~t of the premises taken. 

All damages awarded for such taking shall belong to and be the 

° " pr~perty of City; p~ovided, hcwever~ that City shall not be' 

entitled to any pc~tion of the award made fer loss of business 

installation C~ im~~ovements belongin~ to Lessee. 

42. QUIET 8JJOYME!lT 

Lessee, u?on perfc~~ing its cblisaticns he~eun=e~, shall have 

the quiet and undist~ced possession of t~.e de~lsed'pr'ernises 

~,~eug~out the te~~ cf this lease. 

43. TIIiE
 

ii~= is of ~,e essence of this leas~ and applies to all times,
 

rest~icticns, conditions, and limitations ccntained herein;
 

'S 
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successors, heirs, acninis~rato~s, or legal representatives,
 

as the case ~y be.
 

44. ATTORN~f~~ FEES
 

In L,e event of any action or suit upon this lease, the pre­

vailing party shall be entitled to receive reasonabl~ at~orneyPs
 

fees.
 

45. NONDISCRInn~AT!ON 

Lessee and his employees shall not dis~-i=inate because of race, 

religion, cblor o~ national origin against any person by refusing 

to furnish su~, person any facility, servic~ or privilege o(;er~d 

to or enjoyed by the general public, nor shall Lessee or his 

ei;~loyees publicize the facilities, sarvices cr privileges in 

any canner that would direc:ly or inferentially reflect upon or 

question the acceptc'Jbili ty of the patroncJge of any-.per'scn because 

of race, religion, color o~ national origin-

In ~~e perfor~ance of this cc~tract, Lessee will not discrim:nate 

asainst any em~loyee or applicant tor e~ploy~ent because of race, sex, 

...	 color, religion, ancastry or national origin. Lessee ~ill take 

affiroative action to insure that applic~~ts are ~played an= 

that e~ployeas are treated during e~ployment without regard to 

their raca, c~lor, religion, or national origin. Such action 

shall include but not be lihoited to the following: E=ploy~=n:, 

upgrading, demotion or transfer; rcc-uit~ent or recruit~ent 

advertising; layoff or ter~ination; rates of payor other ror~s 

of ca~~ensation; and selection for ~-ainin~ including appren~icQ-

ship . 

Lessee ~ill permit access to his records or e~ploycent, e~ploy-

ment advertisements, application (orms and other pertinent data 
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and records by the State of California, fair Eu.~layrnent Practices 

Cacmissian, or any ather agency of the State of California desig­
". 

.I 
3 nated by 1:."e City for the purpose of investi;ations to ascertai:1 

4 complianc~ wi~, the fair E~play~cnt Practices Commission section 

of th!s contract. 

G 46 • TRADE W.l'iU 

7 The nawe or names unc~r which Lesse~ shall elect to conduct or 

8 operat~ unc~r this lease shall be subject to ~~e a~proval of the 

9 City. lessee agrees to conduct su~., operations or bu~iness2S 

, only under such nC!l!1e or nar.:es so apl=:,ovcd. 

11 47. ])ISCHARGE: Of ur:SUITASLE Ei"'IPLOYEES 

12 City shall have the riaht to require the discharge by Lessee of 

I; any e~ployee of the Lesse~ whose concuct, in the opinion of 

'-Y' 
14 City, is detrimental to the public intarest. 

48. PROltOTIOr1 Of CITY A~D FACILmES: 

.: 

16 Lessee shall, in gcoc faith and with all rescnable diligence, 

17 use his best efforts, suitable advertisin~-and o~~er means, to 

18 promote the use of the facilities covered by this lease and to 

19 promote and aid the commerce of 1:."e Benicia Marina and the use 

of its facilities. 

21 49. COiKUR::£NCE 8Y STATE: 

22 It is uncerstcod that this contract is not binding on either 

23 LeS$5!S! or City c..,ti I approved by the State • 

24 . 
SO. CONfLICT Of D{j~RESTS 

. Lessee war~ants and covenMnts ~,at no official or ern?loyee of 

( 
. 

) 

2G 

21 

City or any business entity in which 

City is interested: 

an official or employee of 

28 {a} Has ceen employed or retained to solicit nid 

..-...... sr 
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in the procuring of this con~act; 

~o} ~il~ kr.o~ingly be e~ployed in ~,e performance 

of suc~ fac~ to City. 

In ~,a event City deter~ines ~'at such em~loy~ent of such official, 

e~ployee or business entity is not co~~atible with such official's 

or ecployee's dutie$ as an official or ew.~lnyp.e of City, Lessee -' ; 

upon request of City shall terminate s:Jch employment immediately. 

for knowing ~-e~ch or violation of trois paragraph, City shall have 

the right bo~, to annul this con~-act wi~,out liability and'in its 

discretion to recover ~~e full amount of such compensation paie to 

such official or business entity­

51. LESSE~'S WAIVER 

Lessea hereby ac~newledses that he has been advis?d that the d~wised 

preClses may consist of hydraulic dredge fill or other fill materials 

placed over lew-lying, marshy ground o~i~inally devoted to marginal 

uses inclUding, but not necEssarily li~ited to, asriculture and trash 

dumps-

Lessee acce~ts ~,e premises in their present condition notwith­

standing ~,e fact that ~,ere may be certain defects in the pre~ises. 

which may not be actually knot.:n to eit.~cr 9arty at the tir.:e of 

the execution of ~,is lease and Lessee hereby acxncu!e=ses ~,at 

he is farni!i~ wit~ the contEnts or any and all ~aps, 

pl~ns and soil reperts on file with City and relating to ~,e 

p~~ises hereby leas~d and has been afforded an opportunity of 

exa:ninin9 sar.:e-

Lessee acknoyledges ~~at ~~e condition of the land may cause 

additiona1 engine~ring or construction costs above' and beyond 
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those contecplated by either party to this laase at the time of 

the execution ~,ereef and Lessee agrees that it will make no 

demands upon City (e~ any construction, altarutions or any kind 

of labor that may be necessitated by said co~ditions or anyone 

of them. In additicil, Lessee hereby waives, withc~aws, releases 

and relinquishes any and all claims, suits, causes of action, 

rights of rescission, or cha~ses against City, its officers, 

agents or employees which Lessee now has o~ rnuy have or asserts 

in ~'e future which are based upon ar.y defects in the physical 

condition of the demised premises and the ~oil ~'er=cn and there­

under, regardless of whether or not said conditions were known 

at the time of the execution of this in~tr~ent. 

52. CITY'S PARTICIPATIOr~ IN PROCEEDS FROil SALE OR TRANSfER OF 

LESSEE'S INTeREST 

In aedi ticn to co:::plying wi th all other requirer::entS' inclUding these 

set forth in ~aragraph 20, the Lessee ma~.not by dir~ct or indirect 

voluntary act, assiSl" sell, or ~-ansfe.. fer censider'atlon, i ts inter=~ 

in this lease until it has entered into an as~ee~ent with the ~ity 

~roviding for pay~~nt to the City of an am=u~t of the considerati~n 

received therefrom in accordance with the followi~g formula: A 

~ercentase of the consideration received in ~,e ratio ~,at the Lessee': 

invest~ent bears to the City's inves~7.ent sh~ll be determined as of t~< 

data of the proposed assiG~~ent, sale, or transfer;' th~t ratio shall 

reduced to a percentage figure and the pe~cantas= applied to the 

consider'ation to be paid; the resulting figure is the Lessee's share 

of ~,e co~sideraticn and the balance shall be paid to the City. TI,e 

follo~ina exa~ple is fer the purpose of illustration: I( the Lessee 

proposes to sell its interest (01'" ~lr.,COD,nOn. at a time when its 
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investment is SZ,100,000 and the City's investment is S7.000,000, the 

agre~ment betwe~n the Lesse~ and the City shall provide that the Lesse~ 

will receive 30: of SlO,OOO,OOO or S3,OOO,000 (S2,100,OOO divided by 

7 =30% x SlO,OOO,OOO =S3,OOO,OOO dollars) the City will rec2ive 

S7,OOO,OOO. The intent of this section is to provide that the Lessee's 

share in. the sales pric2 for its interest will increase as its invest­

ment increases and the City·s interest will correspondingly decrease; ­

when the Lessee's inves~uent equals or exceeds the City's investment, ­

the City under this formula will no longer be entitled to share in the 

consideration which the Lessee receives upon an assignment, sales or 

transfer ~providing all other applicable terms of this lease are 

camp1 ied with) • 

For the purpose of applying this formula, the value of the investment 

of each party at the time of the proposed transfer-shall be established 

by ag~eement between the parties. In determining the value of the 

investment of Lessee for pur?oses of applying the fo~ula set forth 

in this section, there shall be excluded from the Lessee's inves~"ent 

the value of any investment in improvements contributed by any pe:.son 

other than Lessee. Value of investment of Lessee means only those 

sums invested directly by Lessee for its own account. This secti~n 

applies to any assignllient as that term is defined in Section 20 (c). 

If the parties are unable to agree upon the value of the investment 

of each, each party at its cost and by giving notice to the other 

party shall appoint a real estate appraiser with at least 5 years 

full-time appraisal experience to appraise and set the value of the 

investment of each party. If a party does not appoint an appraiser 

'within 10 days after the other party has given notice of the name of 

its appraiser, the single appraiser appointed shall be the sale 
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appraiser and shall establish the investment of each party.
 

Within 30 days after the selection of the second appraiser the blo
 

aporaisers shall establish the investment of each party. If the twa
 

appraisers are unable to agree within the stipulated period of ti~e
 

the ~~O appraisers opinions of the investment value of a carty shall be 

added together and the total divided by 2; the resulting quotient 

shall be the investment value of that party for the purpose of applying' 

the formula in this section. The investment of the other party for
 

the pu~ose of applying the formula shall be established in the. same
 

way. City and Lessee each shall provide the appraiser all reasonable
 

data requested.
 

53. LEASE OF FUEL OOCK ANO PAYHEi:T FOR COST 0F ntPROVEr·iE:~TS 

Lessee ag~er to lease demised premises consistin£ of the fuel dock
 

and Dump out station under all the same terms and conditions of this
 

Lease. The demised premises are hereby added to and ~erged with Lease
 

Parcel A and are subject to all terms and .cc~ditions of the Lease except 

minimum rent. Lessee agrees to pay the minimum square foot rental for
 

the land and wa;;r area in accorda~ce with the Lease ~& a perc:enta;;
 
---------------~~--

rental categcrJ of Fuel Sales at 2~ of aross receipts..--.- It-_......-­
Lessee agrees to pay to City at the time the lease is consumated the 

sum of One Hundred and Sixty Thousand Dollars (SlSO.OOO) for acquisition 

of all improvements on demised premises. The actual cost shall be ~ 
determined from records of payments made to contractorCs) by City and 

on file at City offices. 

Lessee understands that City1s request of said payment is to be used 

for construction of the marsh overlook pursuant to Section 57 (b) 

hereof. 

II 
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54. PAYMENT FOR COST OF MARINA RESTROOMS 

Lessee agrees. to pay to City at the time the lease is consumated the 

'---~~~~~~~~~i\':"i-:;:-:=­sum aT ~lXty ,nousano Dollars eSSO,OOO) for acquisition of the marina-
restrooms which were constructed' by the City on the demised premises.1III 
~._.._---'----." . .-." - _. - "- .- ... 

The actual. cost shall be. determi n~~ f~om _reco:~s_~-!._.payments made t__ 

contractor(s) by City and on file at City offices.
 

Lessee understands that City'S receipt of said payment is to be used '
 

for construction of the marsh overlook pursuant to Section 57 (b)
 

hereof.
 

55. PAYMENT FOR COST OF CONSTRUCTION OF PARKING LOTS
 

Lessee agrees to pay to City an amount of fifteen Thousand Dollars
 

($15,000) per year for ten years to offset cost of construction
 .. __-.-- .-.-_'0­
"> -~_.. 

of parking lot improvements on Lease Parcel A. The first annual 
--------------~_.­ -_._----­

payment shall be made to City on the first day of ~he Lease and 

thereafter on the anniversary date of the Lease until 10 annua1 pay­

me~ts of 515,000 each have been made. 

If Lessee, in installing leasehold improvements incurs extra costs 

which are solely attiibutable to ~he fact that the City had previously 

paved areas on Parcel A (i.e. costs attributable to removing pavement 

in order to install or relocate utility lines, which pavement would 

not have existed but for the action by the City), then the City agiees 

to reimburse Lessee for these costs. In no event shall the City's 

responsibility for reimbursement exceed Fifteen Thousand Dollars 

(S15,000) per year for a total of Seventy-Five Thousand Dollars· 

(S75,OOO). 

Lessee agrees to provide City with all data requested which 

re1ates in any way to its request. for reimbursement. 

If the parties are unable to agree upon the amount of the reimbursement 

l ..
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each party at its cost and by giving notice to the other party shall 

appoint a resistered civil engineer to determine the amount of the 

reimbursement. If a party does not appoint a registered civil 

engineer within 10 days after the other party has given notice of the 

name of its registered civil engineer. the single registered civil 

engineer appointed shall be the sole person to make the determination 

under this section. 

Within 30 days after selection of the second registered civil engineer. 

the two engi neers sha11 determi ne the amount of the reimbursement. .._-­

If they are unable to agree within this 30 day period, thei~'respective 

opinions shall be added together and the total divided by two. The 

resulting quotation shall be the amount of the reimbursement under 

this section. 

56. SALE OF CONDOMINIUM RESIDENTIAL UNITS 

Lessee agrees to pay City the sum of Two Thousand Five Hundred Dollars 

~~close of escrow at the time:.. ~f the .initial sale by 

Lessee of each condominium residential housing unit sold. Subsequent 

sales, assignments. transfers or other alienation of such condominium 

units shall not require any furth~r payment to CitY~fOr tho~e 
specified in Section 12. Any further sale or assignment of such 

condominium residential housing unit by the owner thereof, shall not 

require any further approvals Qf City and such sales are specifically 
.-~ ... _.--- ­exempt from the previsions of_Section ZOCC1_oL_thiLL.ease. ~!:,~/ .. :' 

Lessee further agrees to pay City seven percent of the gross re~~;p~~ 

.!:om groun~ ..!..e:.::n:.:t.:s_f:..:o~r.......::e::a.:c::.h ...:c:.:o::.:.n::d:..:::o::.::m~i.:,:n..:...:i u~m~r..::e::s~i ::;de::.:n..:...:t::..:i~a~l_u:.:n.:.:i:..::t:......:t~h.:-ro::.;u=-a tL.tb.e 

first ~O~r_Accounting years of th~.~ease. Commencing with the fifth-
accounting year and continuing through the sixtieth year Lessee will .- .,. 
pay Ci~ty twenty-five percent of the gross receipts fr~;-g~ound"rentals 
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for each condominium residential unit. Lessee further'agr;es' that 

ground rent Tor all condominium residential units shall average not 

less than One Thousand Eight Hundred Dollars (Sl.800.00) per year per 

unit. Gross receipts from ground rentals shall not include condominium 

association dues or any other similar charges . 
. ~-

Lessee further agrees to pay to City 50 percent of the gros~ rec::~ts 

.. from transfer fees from condominium sales. 
....... ---' ,.. - "­

The City recognizes that the passage of time determines the term 

of tne ground leases for each condominium unit and that, depe~ding 

upon the length of the ground lease term, the marketability and 

value of the condominium unit may be affected. However, there are 

many considerations which preclude the City from making a commi~7.~n~ 

to exte~d the ground lease of a condominium unit and nothing in 

this section is intended to bind or .commit the C~ty to a lease 

beyond the term of this lease. Nevertheless the City recognizes 

that financial, planning and land use considerations existing when 

this lease expires may make it desirable to continue those areas 

devoted to condominium units. ,Without being 1egally bound to do so, 

City agrees that it will consider extensions of the ground lease for 

each condominium unit upon such terms and conditions as the City at 

that time considers to be in the public interest and consistent wit~ 

ordinances and policies of the City. 

57.	 OFF-SITE IMPROVE~ENTS 

(a)	 Streets 

1) Lessee sha1l construct to City design standards each 

of the fcllowing streets: 

a) The one-half of East 6 Stre~t between First and 

Second Streets. 
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b)	 The one-half of Second Street between East B Street 

and East E Street excluding that portion of Second Street 

in front of the Yacht Club property. 

c)	 The one-half of Fifth Street between East E Street
.4 ... __ •	 •• • -_•••-

and the.south bound~ry of the marina project. 

Z) Lessee shall be responsible for the engineering and ... 

redesign of the realignment of E Street as specified in Exhibit--' A. 

The work shall be dane in the time and manner directed by the City. 

Lessee shall post a band or ather security accaptable to the 

City as to both form and amount to guarantee against defects 

in workmanship and materials for a period one (l) year from 

the date of City·s acceptance. 

(a)	 Marsh Overlook 

1) City shall design and construct the_marsh overlook 

designated on the south boundary of Lease Parcel A and in 

the same approximate configuration as shown on the Benicia 

Marina Master Plan and in accordance-with approval by Bay 

Conservation and Oevelopment Commission and 

with the design approved by the City. 
.
 

2) City shall use the funds received by the City
 

under Sections 53 and 54 for the design and construction
 

of the marsh overlook.
 

58. FACILITIES FOR WATER-ORIENTED YOurn ACTIVITIES 

Lessee has agreed to provide a water berthing area, land and building 

(if appropriate), access and parking for a water-oriented youth 

activity an the leased p~emises at Benicia Marina. 

S9. NON-DISTURBANCE ANO ATTORNMENT 

A.	 In the event Lessee shall sublease the entire demised premises 

-53­
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to any sublessee who is approved by L~ssor in accordance with the tenns 

and provisions of this Lease ("initial sublessee"), and thereafter 

-3 such sublessee shall make or enter into subsequent subleases of portions 

4 of the demised premises in accordance with the terms of this lease. 

~ Lessor covenants and agrees that in the event of a default by Lessee 

IS or the initial sublessee, Lessor shall nevertheless recognize such 

7 subsequent sublessees and shall not disturb any such sublessee's 

8 possession thereunder so long as such sublessee shall not be in 

9 default under its sublease, that such sublessee will attorn to 

10 Lessor hereunder, and that such sublessee will pay rent to Lessor 

11 from the date of attornment, and that Lessor shall not be responsible 

12 to such sublessee under the sublease except for obligations accruing 

13 subsequent to the dat2 of such attornment. 

( 
~. B. In the event of a sale of, any condominiu~ unit by Lessee, 
~-

or the initial sublessee in accordance with the provisions of paragraph 

16 56 hereof, and in the event of a default hereunder by Lessee, 0: the 
-

17. initial sublessee, Lessor covenants and agre2s that Lessor shall 

IS nevertheless recognize the validity of any lien on the sublease 

19 estate of such subsequent sublessee which has be~n created, in geed 

20 faith, in connection with the financing of such condominium unit by 

21 the owner ther-eof and no default hereunder- by Lessee or the initial· 

22 sublessee shall in any way affect the quiet enjoyment of such condomini~ 

23 unit by such purchaser or assignee or transferee thereof. 

24 50. INCORPORATION OF EXHIBITS 

.2~ The exhibits attached hereto, consisting of Exhibits A through H. 

26 inclusive, are incorporated herein by reference as though fully set 

,­
-' forth hereat and the terms thereof are made binding upon the 

29 part; es. 

.. _" .......-- . ­ _..--......,. 
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IN WITIJESS t:lHEREOf, City has, by order of its Council, caused 

this lease to pe subscri~ed by its Mayor and attested by the 

Clerk thereof, and the Lesse~ has executed the same the day 

and year first hereinabove written. 

LESSOR: CITY OF BENICIA
 

Mayor 

hPPROVED AS TO FORM: 


