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LEASE

THIS Lig¥c made and entered into this _. day

of » 198 _, by THE CITY OF BENICIA,

hereinafter called "City", and O1d Capitol Marina, Limited,
hgreinafter called "Lessee", WITNESSETH:

That in consideration of the terms, conditions, and covenants
herein contained, to be kept and performed by tﬁe parties hersto
and the strict, prompt, and punctual performance of each of the
térms, conditions, and covenants by Lassee on his/her part agreed
to be kept-and performed, City by these presents does lease and
demisa unto LeéEeéT‘and't@ﬁfee by thesa presents does lease, hiré,
and take from City the following described parcel or parcels of
1and'or water, consisting of a total of 1,625,833 square feet

and situated in the BENICIA MARINA OF THE CITY OF BENICIA, State
of California, more particularly, described as follows, to-wit

in Exhibit A attached herets and made a part hereof} Said
described parcel or parcels of land or water referred to hereafter
as demised premises.

TO HAVE AND TO HOLD said leasad premises for the term of this
lease and upon tarms and conditions as follows:

1. DEFINITION dF TERMS .

Tne following words have in this lease the significance.attached
to them in this paragraph, unless otherwise apparant from the
context: "Council” means the City Council of the City of -
Benicia. "City" means the CITY OF 8ENICIA. The words

"SHALL" and “"WILL" are mandatory aﬁd the word "MAY" fs
permissive.

The word “SZCTION" means a secfion of this lease.

The word "PROPERTY" includas both real and personal property.

-1- |
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The word "SUBLESSEE" includes licensee, permites, concessionaire,
assignee or trans¥eree of or from Lesses with respect to any interest i
in this property demisad under this lease except as follaows:
Sublessee does not include a party to a transéction, and sublease
does not include a transaction, between the Les#ee (014 Capital Marina,
Ltd.) and an initial third party financial institution licensed and
regulated by state or federal law, or both, regularly engaged in the

state in the savings and loan or banking business in which the initial

third party financial TAStTtution meets tha following criteria:

<i?;) The transaction betwean the Lessee and the financial institution

is authorized by law.

(b) The initial financial institution will provide 100 peréenf of
the funding for the development which the Lessee is obligated to

complete.

(c) The Lessee-ramains the prime obligor under the lease and the '
‘financial institution aérees to comply with all of the terms of )
the Tease except as exprassly provided otherwise, jointly and

severally along with the lessee.

(d) The City has approved the initi§1 financial institution and the
terms of the transaction and detarmined that Section 52 and the agreamen-
required thereby were not intended to épply to the transaction and thaf
the applicaticn of Section 52 to the initial financial institution is.
waived. In such advent, any investment of such initial financial insti-
.ution shall bg deasmed an investment of Lessese for pﬁrposes of Section
§2. Words and phrasaes contained herein shall be construed according

to the contaxt and the approvea usage of the American 1angdage;

but technical words and phrases, and such others as have acquired

a peculiar and appropriate meaning by law, or are defined in the

-2-
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precading paragraph of this section, are to be construed according
to such technical, peculiar, and appropriate meaning or definition.
Words used in this lease in the present tense include the future
as well as tha prasent; words used in the masculine gender include
the feminine and the neuter and the neuter includes the hascuT{ne
énd feminine, and singular number includes the plural and tha

plural the singular; the ward “Person” includes a corporation

as well as a matural person. ——-—---;-‘////t1._. -
. i
2. TERM : ' , /

The term of this lTease shall be __sixty (60) / years, commencing

upon the -2 day of . ,19 .-, and ending

upon the : day of . /// » 20 - - , unless

g

sooner terminatad.

3. PURPOSE OR USE OF PROPERTY
The leasad premises shall be usad only and exclusively for

Marina (Wet Boat Berthinag), Dry Boat Storage and Launching, Boat

Renair, Bait and Tackle, Chandlery, Restaurahté, Residential, Motel,

0ffices. General Commercial, and other usaes as detzrmined by City

and such other relatad usas and purposes incidential thereto as
are specifically approved and for no other purposes whatsoever
without the writtan approval of City; the uses and purposes above
Tistad Are set forth to define the maximum contemplated sccpe

of permissible useas and purpcses, and their enumeration is not
intended to be authorization for any specific usa or purposa.

It is also expressly understoad that the uses of said premises
which are pérmitted hersinabove do not include the following:

Uses which are inconsistent with the General Plan as determined

by the City.
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There shall be no actual construction upon said premises excepi
that required by Sections 5 and 8 thereof, and except that
additional construction allowed upon approval of City pursuant

to Section 7 hereof. . . -

Lassee shall conférm to and abide by all ruf;s and regqulations
relating to the operations herein agthorized and shall be subject
at all times to applicable rules, -regulations, resolutions,
ordinancas, and statutas of thé City of Benicia, State of
California, the Federal Government, and all other governmental
agencies where applicable; and where permits are required for such -
oparations the séme must be first had and obtained from the .
regulatory body.having Jurisdiction thersof before such operation
is uhdertaken.'- N ]

4. PROMOTION OF COMMERCE, NAVIGATION AND FISHEBY

Lassee acknowledges that the primary purposé of this lease is

the convenience, accommodation and prcmotion of commercs, navi-

gation and fishery in the BENICIA MARINA for the benefit of the

public without discrimination as to raca ar religion, and the

immediatz object is the development and realization-of the greatasst

possible revenue therefrom. It is agreed that said immediats ob-
Jject and primary purpose are consistant and compatible. Accordingly,
Lessee covenants and agress that he/she will operata said premiseas
fully and continuously to accommodats the needs and requirements of

persons engaged in commercez, navigation, and fishery in or from the

- S e Cia e o L - -4 - -
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Benicia Marina,;~and the City mayobtain maximum revenue therefrom.

5. REQUIRED CONSTRUCTION SCHEDULE

Lessee expressly covenants and agrees within sixty (60)

days after execution of this Leasa, Lessee shall in good faith
commencs construction of the improvements described therein, and

shall diligently prosecutas such construction and shall completa

the same not later than __ See Exhibit B, provided that any delay

in construction due to—fire, earthquake, war, Tabor dispute, ar other
event reasonably beyond control of Lessee shall extend the time in
which said construction must be completed by the length of time of
such delay as datermined by City. The cogt of said construction-

shall not be less than § See Exhibit B . Lessee agreas to keaan

City apprised of the work to the end that City may provide timely

o

inspection to assure proper safeguar&ing of such.Eity-owned
improvemants occurring on or near the premises as seawalls, under-
ground conduits, utility lines and the like.

In the event that any City-owned improvements may be damaged as

a result of said construction, Lasses agrees to repair such damage
immediataly at no cost to City, or, in the event Lessae does not so*
repair said damage immediately and to City's satisfaction, City may
entsr upon the premisas to make such repairs, the cost of which
shall be paid by Lessee immediatzly upon demand.

Lessae agrees that one of the ultimatz purposas of this leass is to
provide completad improvements so that the demisad premises may be
usad by the public at the earliest possible date. Thersfaras, it

is understood and agreed that this 1ea§e and any and all rights that
Lesseas, his/her heirs, assignees, and successors may have in and to

said lease and the leasehold estate created thereby shall automatically

e DI
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and without prior notice terminate and be null and vaid and be of ng
further force and e?feﬁt on and after expiration 60 days after
execution of Teasa, unless Lesses has commenced construction as
provided for in this Sectien.

By mutual agresment between the City and Lessee, the time limit sat
forth in the first paragraph of this Section may be extended. Such :.

extension may be granted only for good and sufficient reason and at _

the sole discretion f_ihe City; and any request for such an ex-

tension by Lessee may be denied by City for any reason whatsoever,

without recourse.

. If the lease is terminatad under the provisions of this paragraph,

Lessee shall immediately remove any property that he/she may have
placed on the demisad pramises and i Lessae fai1i.tc remove any
such property within thirty (30) days aftsr such E;rmination;-tit1e
thersto shall autamatically vest in City. In addition, Lessse

shall pay any and all rents due up untiI-ﬁhe time oT any tarmiﬁation
under tha provisions of this Secpion. City shall refund to Lassaa -
any excass monies that it may have on denosit and which belong éd
Lessee.

The rights and remedies of City contained in this Section are
supplemental to and in addition to the rights and remedies df City

contained in Sections 19 and 20 of this lease. Lessas agress that

’nothing contained in this Section shall preclude City from utilizing

the remedies contained in Sections 19 and 20 cf the lease or any
other rights and remedies available to City under this 1e$se in lieu
of exercising the rights and remedias pravidad in this section and
caﬁ@erse1y the utilization by City of the remedies contained in

Sections 19 and 20 shall not preclude City from utilizing the ramadies
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granted by this Section. It is reiteratad that any termination of
this lease under the provisions of this Section shall be an automatic
termination occurring by reason of the failure of Lessee to comply

with the conditions set forth in this Section.

=6 < ERENTAESSECORITYEDEPQSI T

City hereby acknowledges receipt from Lessee of the sum of Seventy-

-

Three Thousand - Seven Hundred Thirty Six and 25/100

.'.__Ibis sum, which is an amount equal to i
three (3) months minimum rental, shall be retained by City as a
sacurity deposit to cover delinquent rent and any other financial
obligations of the Lessee under this Tease, and shall be so applied
at the discretion of the City.

In the event all or any part of said sum so deposited is applied

;gainst any rent or other financia1.ob1igatio?s of Lassae due and
unpaid, tha Lesse= sha11 immediataly reimburss the City an amount
equal to that portion of the security deppsit applied by the City
so that at all times during the 1ife of this lease said full security
depasit shall be maintained with City. Failure to maintain the -
full amount of security shall constituts an event of default as
provided for in Section 19. Upon forfeiture or tarmination of
this leasa, any portion oF said deposit due the Lessae shall be
returned.

-At any tim= subsequent to the first three (3) years of the term
of this leasa, Lessee may, with approval of City, substitute for
said cash security deposit a corporate surety bond issued by a
sursty company licensed to transact business in the Stats of
California, or such other bond or written undertaking satisfactory

to City, in an amount equal to said deposit.

< v————




S -1 7. ADDITIONAL CONSTRUCTION ’
(‘ ) 2 Lessae may, at.its own expensa, make or construct, or cause to be J
- 3 _made or constructed, improvemgnts other than those required by !
4 Sections 5 and 8, provided such proposed improvements, additions, %
5 altsrations, repairs, or changes are within the scope of permisséb]e %
6 usas set forth in Section 3, and further provided that each specific i
7 propos;d‘improvement, adﬂitipn, alteration, repair, or change must s E
_..8 first have the written approval of City. City may refuse permission l
9 for the construction of any praposad additional improvement, addi- o
10 tion, alteration, repair, or change, and its decision will be final.
11 8. LANDSCAPING
12 Lesses shall, at its own cost and expense and to the satisfaction of
, . 15 City, install and maintain landscaping uoon the demised premisas.
{t__ | 14 T—Qenerﬂ layout of proposea landscaping shall bg’ submitted as part T r
15 of the plans and specifications for all proposad improvements of the
16 sita. This will include the landscaping of 9]1 arsas between any-
17 street and sat-bdack lines and such areas as are necassary to create
18 ~a pleasing development of the projéct as a whole. All landscaping. . %
19 plans and layocuts must have the approval of-the City. ;
20 | 9.TPERFORMANCE AND SURETY BONDS 3
.2 " Lessae shall, at its own cost and expense, furnish City three (3) \
22 sanarata corporata suraty bonds (or other financial instrument or i
23 device satisfactory to City), in all respects satistactory to the ;
24 City as follows: E
25 (a) Upon exacution of this lease, and prior to commencement of A
14 26 construction, Lessae shall furnish a corporats sursty performance
(~ 27 . bond, issued by a sursty company licensed to transact business
28 in the State of California (or other financial instrument or device

RS ey o -

L e —pome me - -m-




—_——— 3

10

11

12

g 13
15

16

18
19
20
21
22
23
24
25
s 2

28

® —@

satisfactory to City), in the amount equal to the total estimated
cost of the construction required of Lessee pursuant to Sections §
and 8, as ;aid estimatad cost may be determined by City, said bond
and said company to be in all respects, including amount thereof,
satisfactory ta City, naming Lessee as principal and said company

as surety, and City as obligse, to assure full and satisTactory per-

formance by Lassee of Lassee's obligation contained in Sections § h

and 8 to build, construct and install improvements and landscaping
upon the demised prémiées. J - ‘ .
(b) Before beginning any construction hereunder, Lessee shall
furnish a corporate surety bend, issued by a-surety company licensad
to transact business in the State of California (or other financial

" instrument or device satisfactory to City), with Lessee as principal,

and said company as surety, and City as obligee, in"a sum not less than : -

fifty percent (50%) of the aforesaid tatal estimatad cost of con-
tamplatad construction, guaranteeing payment for all matasrials,
provisions, provender, supplies, and equipment used in, upon, for
“or about the performancz of said construction work or for labor | .
done thereon of any kind whatsoever and protecting City from any
and all liability, lass, or damages arising from failure to make
such payment.
In the event that Lessz2 employs a licansed contractor for the
construction hereinbefore required and obtains from said con-
tractor or contractaors similar bond or bonds in 1like amount, in
all respects satisfactory to City, City, upon application by Lessee
and upcn the naming of City as an additional obliges under such

bond or bonds, will release Lessee from and consent to the can-

cellation of the surety bond or bonds originally furnished by Lessee.

i —— . ..
B b St aa
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(c) Lessee shall furnish a corporate surety bond (or other financia}

instrument or.device satisfactory ta City), in the amount of One

Hundred Thousand and 00/100 ' Dollars ($100,000.00),
guaranteeing the removal of all debris or submerged crafi emanating
from the premisas herein demisad, whether on said premises or
elsewhere, which may obstruct traffic or interfere in any way with

the propér usa of the navigable waters of Benicia Marina, guaran-
teeing the removal, prior tp the expiration or other tarmination -
of this lease, of all mooring, anchorage, and slip facilities,.
pilings and floats in the water area, and all improvements on-the
back-land owned, operated, or maintained by Lessee, and guarantaseing
the leaving of the ground in a level and usable condition and the re-
moval of all facilities not Hesighated by City to be left in place;
City shall give Lessee thirty (30) days written notica for the per-
formance of.any of the guarantaes herainabove providad for.

10. GROSS RECEIPTS

Within fiftaan (15) days after the c}ose.of‘éach calendar quarter of

. the term of this lease, Lessee shall render to the City in a form

satisfactory to the City an account of its business transactions

during the precading quartar satting forth in particular its gross
racaipts, as defined in this saction, for said quarter. Lessae

shall keep true and accurate books and records showing all its business
transactions, and the City shall have the right through its represanta-
tives, and at all reascnable timas, to inspect such books and records,
including Stata of Califaornia sales tax return records, and Lessas here-
by agress that all such rzcords and instruments ars available te the
City, and that it shall make the same ‘available to the City.

The term “gross receipts” as usad in this lease is defined to be all
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money+ cash. rec2ipts. assets. property. or other things of valua.
including. but not limited to. gross charges. sales. rentils. fees.
aﬁd ccmmissichs ﬁade o~ earned. and all cross sums reczived or sarned
by Lessz2. his assignees. sublesses. permittess. - licensaes. or cen-
cessicnaires. whether collected or dccruad. from any business. usa
or occupaticna or any cortination theresf. originating. transactads,

or perforzeds in whole cr in part. on the premisss. including but

the sale of goods. wares. or merchandisas (ess sales and excise taxes

applicable thereto. required to e collected by Lessee. his assicnees,

not limited to. rentals the rendition or sugplying of services. and

sublessees. licensees. and permittees in connectlcn with the rendering

or supplying of servicas cor gecds. wares. or merchandisa.

There shall be no deducticn from gross reczipts for any cverhead
e ————— ) T ——
or cost or expanse of cparaticn. such as» but without limitatien

e

to salaries.wages: cost of gocds. interest. debt amcrtization.

discount. collecticna credit card and bad datt charges. insurances

< and uaxes> except as specifically provicdad for herein.

~——

~————

T——

N .
Gross raceipts shall include the amcunt of any manufacturer’s cr

importer's excise tax includzd in the prices sf any preperty or
matsrial sold- even though the manufacturer or imperter is also the
retailer thereof. and it is immatarial whether the amcunt of such

excisa tax is stated as a saparate charge.(gbnss_zgs3;2£§;—-

hewaver, shall not include {a} Fadzral. State. Municipal or other

taxes collectad from the censumar {regardless of whethar the

amsunt therecf is statad to tha2 consumer as a separata charge} ard

paid per1cd1cally by Lessee tz a governmental agency» acccrpanled

by a tax return or statament. But the amount of such taxes “shall

be shcun on the bocks and recards elseuhere herein required to

P
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- be maintained. <{b} Payments from sub-lessses for maintenance of
- Smmcn usa areas.
_ ; _ 11 ,_&ngﬁ_ﬂmﬁ ‘AND HOLDING RENTALS
) Lessae ‘shall pay to éity a minimum annual rent;l in twelve Lers
5 - equsl montAly iAstallmentS: Said installments shall be due and
y payable in advance upon the first day of each calendsr months
; startiné with the calendar month next succseding the date of the
g end of the kst year after execution of this lease. -
9 The aforesaid annual minimal rental for the whole of the pramises -
10 herein demisad shall be five and 1/10ths cents (S .051) per
11 square foot of water area and twenty six and 9/10ths cents
12 ($ .269) per square foot of land area, but not to excesd the total of
13 Two Hundred Ninety Ffour Thoﬁsand Nine Hundred Forty Five and 0Q/1GQ
14 dollars @9_4-,945 ' : - -
15 Prior to the start of minimum annual rentalnayments as in this
16 saction above providad for. Lassee shall pay to City each menth
17 in advance a "holding rental”™ consisting.o% cne-third of the
18 ~- contemplatad total monthly installment-of square fecot rental,
19 starting on the execution of this leasa and continuing for the
20 1st twelve {13} months of the term set forth in Section 2.
21 If Lessee fails to commenca canstruction of improvemants at the time
22 acread upon in Saction 5+ and centinues in such failure for ten {10}
23 days. said "holding rantal”™ shall increase to one-hzlf of tha said
24 tatal monthly installment of sguare fcob rental. payable
5 monthly in advanca starting onm the first day of the calendar month
26 next succzeding the tanth calsndar day of said failure. Tha detarmine-
2 tion as to whether Lessee has fsiled to commence construction shall
23 be made by City~ and the City’s decisicn shall be final. If Lessee’s

|

et -12-
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' . said failure to commence construction cocntinues for 3 period of thirty
(f T , oo calendar gays; tha full total monthly installment of square feat
3 rental shall be due and payable each month in advance thereaftar start-
4 ing on the first day of the calendar manth next succeeding tha end of
s said thirty-day period. In the event that said business shall open
6 fer business en a day other than the first day of a calendar month,
2 Lesse2e shall pay to tha City a proratad portion of the minimum manithly
8 rental for that month. In the event that Lassae is deliquent for a _
T 9 period of thirty {30 days %rom tﬂe.dua date or morz in paying to the
10 City eny rental or other sum payable to the_City pursuant to this
11 acreamant. Lessas shall pay to the City intarest therecn at tha rata
12 of cne per cant {1%Y per month from the date such sum was duzs and
13 payable until paid. The rate of intares: charged hereunder shall be
‘EA’ 14 subject ta changa avery ten {10} years ory in any-casa, whenaver the
- 15 Buréau of Lakor Statistics Consumar Pricz Index increases by 50%
16 cver the indax lavel at the start of the leas2. or pricr changa of
17 interst ratez. which came later.
18 _ 12. PERCENTAGE RENTALS
19 Tha squera fcot rental agreed upgen in Saction 1l.1s a minimua rentals
20 payakle in lawful money of tha Unitad Statss. The money recalved
21 . as sguara feckt rental for any calendsr quarter shall be applied to
22 the payment of tha percantagz rental feor said calendsr quartar as
23 providad in this Section 12.. Uithin fifteen {15F days aftar the
24 closa of each and evary calendar quarter of the tarm herccf. Lessas
3 shall pay to City a sum in lika money. less the amcunt of the.anmual -
y 26 rent installment previously peid for said calendar quarter undar
(¢¥: 7 Section 11, equal to the total of the follauing for said previcus
28 calendar month as follows:

- P
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Category Percentage of Gross
. Receipts as Rent

Boat Berths {slips} « - -« « « . « . . . .20
Dry Boat Storage - « « « = . ¢« ¢ . . .. - 10
Boalk Rant3l « = « ¢ « o o o o o o o « - 2
Boat Sales - ‘ )

Gross S3AL1eS ¢ = « ¢+ o @ e o e e e o .

COmmISSIONS « = ¢ o o o o o o o o
Chandlary « « o o « =« « ¢ o « o o o .
Sport Fishing - Commissions « . . - . . .
Commercial - Retall Sales - « . « . . . .
O0FfiC2 o o o o ¢ o o o e o o o o o = = o o
Motel ROOMS « ¢ o o 2 o ¢ ¢ o o o o o o o @
ARartanants « o o ¢ ¢ ¢ o e ¢ o o o e o o @
RasStaurants « « ¢ o« = ¢ o o ¢ o = o = o &

* Focd {Including Rastaurant and Ber Combination}

i~

NME N0 N~ O

{ist Nillicn}
{0ver 1 NMillic
Beverage - « = - « -« c ¢ - o . .. .. -
Coffeea SNOP « + o « o o o o =« o o o = »
Teke~0ut « ¢« = ¢ ¢ o ¢ =« . & « e o o =
Bait and Tackle « « = o o o « = o o a = o «
Pay Telephong « « o ¢« « « ¢ ¢ o ¢ = ¢ o o &
fMarine Insurance - Commissions « « « - - .
Equipment Rental - - « « =« « -« o &« ¢ o . .
Vending Machines - Commissicns - « « « - . .
Miscellaneaus S3leS ¢ ¢« ¢ o ¢ ¢« ¢ o o o o &
Boat R203ir « o o o ¢ o ¢ e e o o o o = = &
Fual+ Lubricants and Serv1c= Sales - - . - .

mt.uru

e
UL OWLWn

Lesscr may require that any business activity allowsd by this lease
{or any revisions thereof} not subject to percantaca rentals. be made
subject to percsntaca rentals by acdition of percentag: rental
categeries.

Jransfer Feas of Concdominium bnlt

Concc.-.:.nzur: GFROMME Nen: 1Ls: Four .Yearsy ——> "\7'—"'
{Sth throucgh kOth Year?

xRates to each individual restaurant.
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If the percantage of gross racaipts agreed to be paid by Lessae

for any calendar year excaeds the sum of the Square Foot Rental.,

but is less than the total of quarterly payments actually mace by
the Lesseé for said.calendar year. Lessee shall be allcued credit
fEilEEE_EfE\Sf;ffif_ffiffdar year for the difference betusen tha
percentage agreed to be paid and said total of payments actually
made- |

If any items. services. goods or facilities to be provided by -
Lessae or its suhlesses; assignees. licensees~ concessionaires
cr permittees. without the usual chargaes therefor accqrding’to
the price list or.schadula providad for in Secticn 1S+ or if
said usual charge be not collectad in full. the proper amount
thereof shall nevertheless ke includad in the gross receipts .
reportad by Laessee and its suslessees. assigrness.tlicensees. ?..
concessicnaires, aé; permittzes. and the applicable per:entaée

thereof paid to City.

In the event that Lessee is dslinguent for a period of thirty {33
days féom the due date or mcra in paying to the City any rental, or
other sum payable to the (ity pursuant to this égreementa Lesses
shall pay to the (ity interest therecn at the.rata of one per cznt
{17} ger month frem the data such sum was duz and payable until
paid- The rate of interest charged harsunder shall be subject ta
change every tan {10} years cr. in any case- whenever the Bureau
of Labor Statistics' Censumer Price Index increases by 50% aver
the indax level at the start of the leasea or prior change cf
interest rate, which came later.

13. RESNT REMEGOTIATION AMD APPRAISAL

The sguare fcot and percentace rentals hereinabove provided for shall
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assly to and te in effect for the first 10 years of the term heraaf.

A. Revisicn of Minimum Annual Rental

Effective tha end of the 9th accounting years minimum annual
rental specified in Secticn 11 containad herein shall be automatically
adjusted to equal the amount requirad of the City tao service debt ablj-
gations to the Statz2 of California Boating and Watarways Revolving Fund,
but not less than Three Hundred Seventy Four Thousand Dellars ($374,000).

F3 \3/7,U0

———— ——
Effective the 20th accounting year and every 10th accountin

yesr thereaftér«_tha minimus annual rantal specified in Section 11 -—-
contained kerein shall be automatically adjusted to equal 757 of tha
avaraga annual rent paid by Lessae to Lessor {including percantagz
antals} for the precading 10 accounting years.
Notwithstanding the“precading paragraphs the minimum rental ungs
this leasa shall never be lcwer than-that established for the first -
full year aftar completion of all improvemants required hereéofcre-

B. Ravisicn of Fercantac2 Rantals

Any of the percantagas in Secticn iﬁ, gxcept for transfer
fees of corncdeminium units and condominium ground rent. ccntaingd.herei:
or any percantagas which mey be established fer other business. shall
be subject ts revisicn to be effective at the beginniﬁg of the 25th-
accounting year and every l0th accounting year of the leass tarn thefe
afters upon written demand of lessor made one hundred eighty {123} day
pricr to the bagirning of the accounting year within which tha ravisic
shall become effective. Any revisicn in percentage rental rataes deter
mired after the bagirning of an acccunting year within which such
revision is effactive shall be retroactive ta the beginning thareof.
The lesscr ard lessee have b3 days after less=e receives

said wuritten demend in which to anree on the adjustment of perceontage
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rentals. if any. If the parties'agree.cn the adjustment of parcentana
rentals. they shall immediataly execute an amendment tg this leasa
stéting tﬁe ﬁ;u percantags rentals.

If the parties are unable to agree on a fair percentage rental

within said bO days. then within 13 days. each party at its cost and
by giving notica to the cothar party shall appoint a real estata
appraissr with at least § vears full time apnpraisal exgeriance to
appraisa and sat tha fair percsntagz rental- If a party dees not
apgoint an appraisar within 10 days aftar the cther party has given )
natice of the na&e of its eppraiser. the single appraisar appointed
Shall be tha sole agpraiser and shall sst ﬁhe fair percentags rental.
Within 30 days after the salaction of the second appraiszar. the

tuo appraisers shall set th2 fair perceontage rental. If ths tuo
appraisaers are unable - to agraz on the fair percentage rantsl within
the stipulated peégéd of time. the two appraiser'$ coinions of fair‘ .
percantace rental shall be addad togather and their total divicad by
twos the resulting quotient shall be the fair percantaga rental.
The agpraisar or agpraisers shall determine said percentaga rantal.
assuming that lesszz. its acznts. sublesseas. licansszs. and con-
cessicnaires are reascnably conducting cperaticns upen the demised
pramisas. Said apgraiser cr appraisars shall censider cnly the fair
percentace rental to be paid for tha naxt succeeding __ 10  year
period during the lease tarm and shell not teke ints account any past
occurrences. breaches. dafeults or claims of lesscr cr lessae. one
against the other. C(ity and Lessae each shall provide the apgraisars
any and all reascnstly available data requestad.

Fair percentage rental. as that phrases is usad herein. shall be

the highest price estimated in terms of percentage of gross sales

17
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which the Demised Pramises would bring if offered for leasa in the
open market uncer csﬁditions existing as o% the date of valuaticn
for the uses. businesses. activities and cperations conductad cn
the Demisad Premisas-by Lessae. its agents., sublessaes. licensaes
or concassicnaires. with a reasonable time allowed in which ta find
a lessee renting with a knouledge of all thz uses and purposas far
which éhe Demised Premises are being usad or are authcrized ta ke
used. the Lessor being ui;ling to leas2 but under no particular cr _
urgent necassity fcr so doing nor obligated tc lease. and tha Lesses
being ready. uillingw and able to leasz but under no parti&ular cr
urgant nacassity for so doing. This dafini;icn of "fair percantage
rental” prestpposas that both the Lessor and the Lessee ars familiar

with the property. its adsptabilities. and its uses-

14. STANDARD OF SERVICE: CONTROL OF RATES AND CHARGES

Lessee shall furnishs maintain and operate said tusiness in a manner

_ accaptable to the City and shall furnish and maintain a standard of

sarvica at least equal tg that aof similaé businressas providing
similar services and facilities in the San Francisco Bay Area during
the entire time of this lezsa. The (ity shall have access to and the
ight to inspect all schedulss of ratas cr pricas for all kaoats.
incidental equipment. othar marchandises and sarvices perfcrred cr
provicded upcn the cdemisad premises. whether the same are supplied by
Lassee or by its sublessaes. assigneas. ccrcassionairas. parmitteess
or licensess.
Said prices shall te fair and reascnsbla. bassd ugon the folloving |
tus {2 ccnsiderations:

First. that the property herein demised is intanded to sarve a puslic

usa and to provice neeced facilities tg the public at fair and reascr
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able costiy sacond. that Lessae is entitled to a fair and reasorehle
return uwon his investment pursuant to this leass.

In the event that City notifies Less=e that any of said prices are
not fair and reasonable. Lessea shall have the richt to confer with
City and to justify said pricas. If. aftar reasonable confersnce and
consultationa City shall determine that any of said prices arz nct
fair ana reascnable. the sama shall bes modified by Lassaz cr its - -
sublessaess assignaes. ccncassionairas. parmittees. or licensees. as
directed- | T
Lessze shall kaep said business opan for szrvices during

such hours of each cay as business conditiops shall warrant. the

City expressly resarving and retainins the richt ta approve and
specify the minimum hours during which said facilities shall ha keot
oper for business and the services thareof shall té macdz availakle -
te the public. |

Lessee shail at all times cduring normal business hours retain.

unen the denmisad prenisas a quelified and-campetant erscn or

perscns to act as managar or manassrs of the activities conducted

by Lessae thereon. Lessee shall desicnatz an individuel who shall -
in tha absance of Less=2e. be aufhorized ta represant and act fer
Lessee in all matters pertaining to this leasa and Lessas’s operaticns
harounrcer.

The Lessz2a covenants and agrees. at his own ceost and expenses

during the entire term heresf. to ksep and maintain all of the

demisad premisss in good order and rezair and in cl2an. presant-

ables and tenantable cenditicnas injury thareta cr destruction

thereof by fire. earthquakes act of Ged o- other causa beycnd

the ccntrol of Lessae exceptad. Lescee hereby expressly
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waives the right to make such repairs at the expanse of the City
and the benefit of the provisicns of Secticns 194 and 1942 of
tha Civil Coc2 of the States of California relating thereta.

15. MONTH 71O HOHfﬁ TENANCY

If Lessae holds over after the expiration of this leasa for any
c3use. such holding aver shall be dsamed to be a tenancy from
month to month only. at the same rental per month and upon tha
same terms. conditicns. restrictions and provisicas as hereain
ccntained. ) T
Such holding cver shall include any time employed by Le;see.to

remova machinas. anpliancas and other eguipment during the thirty-
day period hereinafter providad for such removal.
16. DISPOSITION OF INSTALLATIONS OR IFPROVEFENTS .
Title to all structures. buildings. or improvemanis contructad

by Lessae uncn the damﬁsad premisesa and all 3ltarstionss additionsa
or batterments thareta. shall remain in Lessee until termination

of this Ieasé% and vpon sugh tar:inaticn-q whether by expiration
of tha tarm hareof. cancallaticn for jocd causa. forfeiture. or
ctharwisa: title to said structures. buildingss improvementss.

and all alterations. additicns. or betterments therets. and all
improvemants made to or upon said premisas. shall. at the opticn

of City~ vest in City without compenseticn therefor éo Less=22,

and said structures, buildings. and improvements shall remain

uccn and be surrenderad with the premisas as part therzsof.

Nothing contained herein shall ke construed to deny or abraocstea

the right of Less2e tc recsive any and all proceads which are

attributable to the taking in eminent domain of business installa-

tions. impraovements. structures. docks and buildings belonging
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to Lessze immediately prior to

the taking possassion bty the

condamning authority said rights are set forth in Section 42

of said lease.

However. in the event of termination or exgiraticn of this leasea

the City may. upon written notices regquire the Lessee to remave,

at the sole cost and expense of Lessee. and not later than ninety

{0t days after the tarmination or expiration of this lease. all

structuraes. buildings. docks and improvements of any kind whatso-

evar placed or maintained on said gremises. whether below. on or

abova the ground by Lassas cr others. including. but not limited

tos wharvesa piers. docks. slips. piling. concrets foundaticns,

structures and buildingsy and

Lessee st3ll. upon expiration

or terminaticn of this leasa~ immediately restore. and cuit. and

peacafully surrendzsr pessassion of. said premises_to City in at

least as gocd and usable conZition. acceptakle to the City. as

the seme were in at the timz= o

f first occupatiocn therecf by

Lesse2e or others. ordirary wzar and taar- ekce;teda and shall.

in any event. leava the surface g¢f the grcund in 3 level, craded

cenditiona with no excavations

1 h01251 hallowsa hills. or humes

Should Lessae fail to so remcve said structures, buildings.

decks end improvements and res

tora said premises. City may s=211.

remove or damolish the same. in event cof which sale. removel or

cdemolition Lessee shall reiph

thereof in excess of any consi

urse City for any cost or expans

Caraticn received by City as a

result of such sale. removal. or demolition-

Within thirty {30F days aftar
leasa+ Lessee shall remove at

appliances or fixturas as ara

expiration or termination of this

1ts cost and expense such machinery.

not firzly aff‘"ad to sald struchturesa
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buildings. cdocks and improvemants; should Lessee fail to so remgove
said appliances or fixtures within said period. Lessee shall losa
all right- title and intares: in and therato. and City may elect
to keep the samz upon the pramisas or to sall. removes or damolish
tha same. in the event of sales removal or demolition Lessas

shall reimbursa City for any cost or expense thereof in excass

of any censideration received by City as a result of said salea
remcval or demalition-

Title to all utility lines. switchbeoards. transfcrmer vaults

and all ather servica facilities constructad or installed by
Less22 upon the demisad premisas shall vest in City upon con-
struction or installatien. Notuithstandiﬁé the foregoing sen-
tances such utility lines, switchboards. transformer vsults and
all other sarvice facilities. shall be‘maintained, repaired.

and replacad. if ne&essarya by Lessaz. B

17. PLACE OF PAYFENT AND FILIHG

All rentals shall be paid to and all statements and reports

harein required shall be filed with City

Chacks. drafts. any mcney ordar§ shall be made payable to the
City of Benicia-

18. SERVICZ OF URITTEN NOTICT OR PROCESS

I7 Lessaz is not a residant of the Stats of Califcrnia. cr is

an asscciatien or partnership without a member or partner resident

it TN

of said states or is a for2ign corpaoration. Lessae shall file uith
City a designaticn of a natural person residing in Solano Countys
State of Califernia. giving his name. residence. and business

address. as the agent of Lessz2e for the sarvice of written notice

or for sarvicz of procass in any court action between Lesses
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and City. arising out of cr based upon this leasas and the delivery

to such agent of wuritten notice or a ccpy of any process in any

such action shall constituts valid service ugen Lesses.

If for any reason servicz2 of such written notice or of such
process upon such agent is not possibles then Lessze may be
personally served with such written notica or procass autside

of the State of California and such service shall constitute vali
sarvice upon Lassee;
is amenable to~such pracsss and submits to the jurisdictica of the

court so acquired. and waives any anzd all ckiection and prctast

thereto.

Uritten notice shall be deemad sufficient if said notice is
depcsited in the Unitad Statss meil. postage prepaid. addressad
to Lessee at the pramises sbove described or to §ych cther address
that Lessee may in Qriting file with Citys providad. howevers
that nothing herein containsd shall pracluda or render inogarative

servics of such notice ugen the Lessee in the mannar prescritad

a® w

by lau-

A-

19, T DEFATLT S FORECLOSURE S ECRFELTURE TAND TCANCELLATION ~==:

* T R 2D e g

Events of Default

The following are dzsmsd to be "events of cdefault™:
1> The f;ilure of Lassees ta pay the rentals
dua. cr meka any othar payments required under -this
lease. within ten {10} days after writtan nctica
from City that said paymants are due ard owing-
{3> The failura of Lessae to keepn. perforas
and chsarve any and all prcmises. covenants. cocn-

ditions. and agreements set forth in this lease

and it is furthar expressly agreed that Lassee
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within thirty-five {Bé} days aftar writtan notice
of dafault thereof from Citys provided. housvers
that where fulfillment of any such promises.
covenants. conditicns. or agreements requires
activity over a pericd of time. and Lessse has
_ccmcenczd to perfora whataver may be required

to cure tha particuler default, City will not

. exercise any remady available to it hereunder

so long as Lessese diligently continués to puﬁﬁue
the performanca of uwnataver may be reguired to

cura tha dafault in a manner satisfactory to

City. City's detarmineticn shall not be arbitrary.

{3¥ The atandomment. vacaticn. or discon- .
—— —\.
tinuance of the damissd premisas. or any “sub-

S— » —————

stantial porticn thareofs or 3 pericd of thirty-

-y

-

five {35F cdays at any time aftar written

- - e ma e B ve e mewt S mminems S

notica frcem City calling attenticn to such
abandonmant. exc2pt when preventesd by fire
earthguake. strikas. or other similar conditicns

————
beyend Lessase’s centrol.

£

i e et e —ah o o Ao b T

B- Rights of Encumtrancz Holders

Any trustee. beneficlary. mortgages. cr lendar under a dead cf
trust, mortcages or similar instrument thereirafter
referred ta indivicually and collectively as an "encuambranca
holder™} ta which City has given its consernt pursuant to'Sectién
20 shall have the right at any time during the term of its encum-
brances and while this lease is in full force and effect. ta do

any act or thing reguired tc Leassae in crder ta prevent a for-
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feiture of Lessee’s rights herzunders and all such acts or thing
sc dene shall pravent a forfeiture of Lessee's rights hersundar
as if done by Lessaa.

An encumSranca heclcder shall have all the riqhts with respect ta
the demisad premisas as sat forth in tha daed of trust. mortgage.
or ather ;ending instrument consanted to by the City as provided
in Section 20, including the right to commence an acticn against

the Lessee for the appcintment of a receziver and to obtain pas-

session of the demised premisés uncer and in accorcance with the
terns.of said d=ad of trust. mortgage. or other lending instrument.
City shall not exercisa any remady availabla upon the occurrence
of an "avent aof dafsult”™ unless it shall first have given urittan
notice of such default to each and evary encumbrance holder as
provided heraiﬁ- Such notice shall be sant by registared mail
simultaneously uitﬁ.fha nctice or noticas to Lessee rafaerred to
in Subsection A akcva. tc each such encgmbrance heclder addressad

as shoun on the deed of trust: mortgags. or security instrusznt.

“or as City shall otherwisa be instructad by such encusbrancs

halder- An encumtrance halder shall have the richt and the
pouwer to cure tha event of dafault specified in such notice in
the manner dascribed belcw. If such evsnt or events of cdafzult
are sc curad, this leasa shall remain in full force ancd effect.
Said event cr events cf default may B2 cured by an encumtrance
holder in the following marnar:

{1} If the event of default be in the payment of

rental, taxes. insurance premiums. utility charges

cr any other sum of money. an encuébraAée holder

may pay the same to City or cther payee within
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thirty-five {35F days after mailing of the afore-
said notice of def;ult to the encumbrance holder.
If, aft;r any such payment by an encumbrance
holders the Lessae pays the same or any part
thareof to City. City shall promptly refund said
payment to such encumkranca holder.

{2} If the event of default cannat be cured by

the payment of money as afaoresaid. the default

- shall be cured: ’ .-

{ar If an encumbrance holder cures,
><femedies and corrects the dafault in a
liz.manner satisfactory to City within thirty-
L \Tive £35} days aftar mailing of the afore-
said noticez of defaults prqvidedu hQUEY?P1
if curing-éf such dzfault requires actigity
over a period of time. such dafault may ke
cured if within thirty-five {Eﬁi-days
an encumtrance holdar commancas and there-
after diligently continues to perFoEm
whataver may be required to cure the

\
particular default in a manner~ satisfactory to

Citys or

{8} If during said thirty-five {35} days .
tha encusbranca holdar nctifies City of
its intent to commence foreclosures. and
within sixty {k0} days after the mailing
of said nctica of dafault, said encum-

brance holder. {1} actually ccmmencas

-26-
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foreclosure proceedings and prosecutes

the same thareaftar with reasonable dili-
genc2+ said sixty {L0} day period shall be
extanded by the time necassary to complata
such foreclosure proceedingsy or
- {2F If said encumbrances holcder is pre-
vented from cchmancing foreclosure by

_any order~ judgment. or decrea of any

court or regqulatcry body of competant

jur i ictions and said encumbrancs holder
diligently seeks releasz f{rom or reversal
of said ardar. judgment or decres said
sixty {kCX day period shall ke extengsd
by tha time necassary to cbtain the releéée
frcm or raversal of said o~der. judgment
or daecres and thereafter to completz such
foreclaosure proceedinos- Within thirty-
five {35F days af; ar such foreclosure
sale and the vesting of title free of
redempticn in the purchasers thereaftsr
{whether cr not such purchasar is the
encumtrance holder}. said purchasar
shalla>as 3 cordition to the completion

of such transiers cure: remedys or
cerrect the defaults cor commence and
thereaftar dlllgently pursua the per-
formance of the thing or werk reguired

to te done to curae. correct. and remedy
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said default in a manner satisfactary

to City. If said event of default is then

. L e—
impossible to cure. s3ald trans-’

A —

feree shall not be obligatad to cure

such event of daf;uft-.

C. Forfaitura and Cancallation

Ié an event or events of default have occurrad and have not baen
cured by Lessae or an encumbranca helder uncder the pravisicns
and within the™time 1imifs sat forth above. then the City. at
its option. may sand 3 notice of forfaiture by registered mail
to Lassz= and to each and every such encurkrance holder. Such
notice of forfeiture shall specify the date upon uhich this leasa
shall ba forfeitaed and cancelled in its entirety uithout any ,
furthar action of the City. Upon such terninationa ali rights
of Lessze or of an} encurbranca helder to nossession of the
pramzises shall terainate. and Lessae or any eﬂcu:branca tholdar
shell surrendar possassion thereof immeéiétely- Upon exerciss
of such right by City. Lessaze hereby grants City licemsa to
enter upon tha demisad premisas. and tzke possassion tharesf,

irncluging all improvemants. equipment and inventery.

D. Other Rights and Ramediess

Nothing in this leasa is intended to nor does it exclude other
rights and remadias availahls to the parties at law ar in equity
winich ara not specifically set forth herein.
20. SUBLEASES; ASSIGNMENTS, TRUST DEED BENEFICIARIES,

MORTGAGES AND SUCCEZSSQRS
A. Subleasas

Tha tarm "sublease" as used in this Section shall include any
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leasa, license, permit, concassion or other intarest in the
demisad premiges which is conveyed by Lessee to a third party.
However, the transaction referrad to in the definition of sub-
lessee (Section 1, page 2) is not a subleasa for the purposes aof
this section. .

(1). Commarcial Subleases

Commercial sublease as used in this subsection shall mean any
activity conducted on the leasshold by the subTe§§§e which
generates gross receipts as defined in Section 10 hersof. At
least thirty (30) days prior to the effective date of any com-
mercial sublease of the demised premisas or of any amendment or
assignment of an existing commercial sublezse, Lessee shall sub-

k
mit a copy of the sublezse, amendment or assignment to City for

approval. To the exts actical, City shall approve or dis-

approve s31d proposad sublease, amendment or assignment within
— -~

thirty (30) days of recsipt thereof. Said action shail not be

arbitrarily withheld by the City.

In no event, however, shall any such subleases, amendment or assignment

be made or become effective without the prior approval of City. Each

o — . —

S— -

such sublease shall specifically provide that the sublessee shall

comply with all the tarms, covenants and conditions of this leasa.

Tha gross reczipts of any sublessee under any such sublezse shall

be includsd within the definition of "gross recaipis" as set forth

in Section 10.

(2) Noncemmercial Sublezses

Lessee may, without prior approval of City, sublesase portions of the
demised premises faor a period not to exczed one year for personal,

noncommercial uses, including but not Timited to boat sTips and
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dry boat storage facilities and apartments. Lessae may, without
prior approval of City, sell condominium residential units in
accordance with Section 55 of this lease.

B. Encumbrancas

Lessee may, with the prior written consant of the City and subjeci
to any specific conditions imposed by City, give, assign, transfer,
mortgage, hypothecate, grant control of, or encumber all or a

specific portion of Lessee's intarest under this lease and the

leasehold estate, or on the security of a specific portion of the
leasehold estata. One (1).ccpy of any and all security devices
or instruments as finally executed and recorded by the parties
shall be filed with City not latar than saven (7) days after the
effective data thereof.
Notwithstanding the provisions of the foregoing paragrapgn, the
written consant of the City shall not be required in the casa of:
(1) A transfer of this lease at a foreclosure sale of trust

or at a judicial foreclosura.

= (2) A subsaguent transfer of 'the lease by an encumbrance holdar

or any other person who was a purchaser at such foreclosure sale, pro-
vided the transfarese expressly agreas in writing to_assume and to

perform all of the obligations under this leasa.

In the event of such a trans¥er, the encumbrance haolder or any such pur-

chasaer shall forthwith give notica to City in writing of any such transfar

saetting forth the name and address of the transferee and the effective

i

1

date of such transfar, together with a copy of the document by which such

transfer was made. Any transfaree under the provisicns of subparagraph

(1) of this paragraph shall be 1iable to perform the full obligations of

the Lessae under this leasa until a subsaquent transfer of the lease

[

=
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but not theregfter. Any subsequent transferaze under the provisions of
subparagraph (2) of this paragraph shall be liable to perform the full
obligations of the Lessas under this leass and as a condition %o the
completion of such transfer must cure, remedy, or carrect any event of
default existing at the time of such transfer in a manner satisfactory
to City.

C. Assignments )
Excent as provided With Trespact to the definition of sublessae, (Section
1, page 2), Lessee shall not, without the prior written consent of City,
either directly or indirectly give, assign, hypothecatz, encumber,
transfer, or grant control of this lease or any intarest, right or
privilege therein, or sublet the whole or any portion of the demised
pramises, or licensa the use of the same in whole or in part. In
addition, for purposas of this provision, the follo;ing acts of Lassae )

shall be considarad assignments and shall require the prior writtan con-

sent of City to be effective. Said consent will naot be unreasonéb]y

withheld.

(1) The change in one or more general partner; in a limitad part-
nership, exc2pt by the death of a general partner and his replacament by
a vote of the limitad partners or by the remaining general partners;

(2) The sale, assignment, or transfer of fifty percent (S503) or
more of the stock in a corporation which owns or is the genaral
partner in a partnership which owns the leasehold.

Neither this leasa nor any intsrest thersin shall be assignabla

or transferable in procesdings in attachment, garnishment oE
exscution against Lessze, or in voluntary or involuntary procz2edings
in bankruptcy or insolvency or receivership taken by or against

Lessee, or by any procass of law including proceedings under
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Chapters X and XI of the Bankruptcy Act.

D. Successors

Each and all of the provisions. agreements. terms. covenants
and conditicns herein contained to be performed. fulfilleda
cbsarved and kapt by the Lesse2 hereunder shall be binding upen
the heirs. executors. administrators. successors and assigns

of the Lassae~ and all rights. privileqgas and benefits arising
undar this leasz in faver of the Lessae shall be available in
favar to its hairs. executors. administrators. successars and
assigns. provided that no assignment or subletting by or throuch
Lessee in viclation of the provisions cf this leass shall vest
any rights in any such assignes or sublessze.

21. LIENS

At least ten {10} days prior to commencsment of constructiona
Leésee shall furniéh City with written notice of intenpicn to

ccmmanca construction so that City may pest upcn premisas haraby

"daaisad a neticz of nenraspensibility-

22. WAIVER OF CO!DITIONS OR COVENANTS
Any waiver by City of any brzach of any one or mere of the

ccvenants. cenditionss terms and agreements of this leasa

"shall rnct ke consitrued to bz a waiver of any subsagquent or other

breach of the sam2 or éf any other ccvenant. conditicrn. ters or
agresmant of this leasz. nor shall failuras cn the part of City

to reguire exact full and complete complisnce with any of tha
covenants, conditicns. tarms or agreemants of this leasa be
construed as in any manner changing the terms hereof or estopping
City frcm enforcing the full provisicns hereof. ncr shall the terss

of this leasz te chanced or altered in any marnner whatsocever

N v P
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other than by written agreement of City and Lessee- Mo delay,
failure. or c?ission of City to re-entar the demised premiﬁes

or to exercisa any right. powers privilece or aptiona arising

from any default. nor any subsequent accestance of rent then

or thereafter accrued shall impair amy such right. powars privilece
or option or to be construed as a waiver of or acquiescance in

such default cr as a relinquishment of any right. o notice -
to Lessse shall be required to restore or revive "time of tha -
essance” ‘Bftaﬁ—fﬁzfuéfcg;_EQ EiE; of any default.-} Mo optiona
right. pcuers remedy. or privilege of (ity shall be construed

as being exhaustad by the exercisa thereof in one or more instances-
The rights. powers. options and remedies given City by this agree-
ment shall be cumulative. )

23. PROPERTY INSURANCE : -

Thréughcut the tera Ef this lease and during Lessze's ogcupancy

of the damisad premises. Lassse. at its own cost and expensas |
shall insure against loss of or damage ﬁo éll buildings. structuress
equipaent and imprgvements thareon. resulting from fire. licktning.
vandalism+ malicicus mischief. and theosa risks ordinarily defined
in "extznded c<overaga".. |

Suzh insuranca shall be in an amount equal to S0% of the full
replacemant value of said buildings. structures. eguipment. and
imprcvenants. and shall be placed and maintaiﬁéd with such_in-
surancz company or compganies and in such form as shall be satis-
factory to City.

All such insurance policiess along with their encorsemants. shall
nsme City as an additicnal insureds upen the occurrence of any loss th

orcceeds of such insurance shall be held by City in trust for

. N /




] 3
: e °
< 1 the named insureds as their interestsappear. In the event of
LT such loss Lessee shall be obligated to rebuild or replace tha
g _ .3 destroyed or damaged buildings. structures. eguipment. and
4 impreovements to the full satisfaction of City. Said obligatiaon
5 to rebuild or replace is not dependent upca the existence of
6 insurance. d{ity shall reimturse Lessee for said rebuilding
7 " or replacement out of and to the full extent of the procaeds af
8 said insuranca as payments are require¢ for said purposes- Any )
) 9 surplus or proééadE'aftEr‘éaid rebuilding or replacament shall )
10 be distributad to the named insureds as their interests agpear.
11 Duplicate policy or policies evidencing such insuranca coveragas
12 in such form aes shall be accsptable to Citys chall be filed with
13 City prior to tha ccmmancament of construction of such improvemsntsa
\;'. 14 and such policy er policies shall provida that such insurancs
).. 15 covarage will not te cancelled or reduced without at least thirty '
16 {30} cays pricr writtan notice to City. At least thirty {30}
17 deys pricr to the expirstion of any suéﬁ—éolicya a certificate
18 | showing that such insuranca coverage has baan rengued shall be
19 filed with City.
20 24. INDEMMITY CLAUSE AND CASUALTY INSURAMCE
21 Lessez shall at all time; relieve. indemnify. péctect and save
22 harmless City and its Council. officars. agents. and emplaoyees
23 frem any and all cleims and liability. including expenses in-
24 curred in defending acainst the sames for tha desth of cr injury
25 ts persans or damage to property. including property owned or
' 26 controlled by or in the possession of City. of any of its officars.,
(ﬁ ' 27 agants. or employess. that may in whole or in part arise fro=
‘) 28 er be csusad by {a} the operaticm. maintazmance. usa. or occuzaticn
e . . -34-

S— p— .
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of the herein demised premisas by Lessze. {8} the acts. omissicns.

or negligence_of Lessee. its agents. officers. employees. or per-
mittees. or {ck the failure of Lessee to cbsarve or abide by any
oé the teras and conditions of this leasa or any agplicable lauw.
ordinance2. rule. or requlationy the obliraticﬁ of Lessae ta so
relieve. indemnifys protect. and save haraless (itys and its
Councils officars. and emplcyees. shall continue during any pericds
of cccupancy of or holding over by Lessse. its agents. officers.
empioyees: or permittess beyond the expiration or other termination
of this leasa.
Lessae shall maintain in full force and effect during tha term
of this lease. comprezhensive general lisbility insurance with
a company authorized ta enéage in the insurance business uith}n
the State of California. with the follcwing 1imi;§ of liability:
% 300.000.00--For daath of or bodilv injury ts any one
perscn in any one cccurrenca.
1.033.C000.00—For daath of or boaily—fnjury to two or more
parsons in any.oné occurrenca.
SDUaEéD-DU-Fcr damage to or lass of property sué-
tained by any one perscn in any one cccurrenca.
1,003.CC0.00-—For cdamaces to or lcss qf property sus-
tained by tuo cr more perscns in any
ong occurranca.
Lessee agrees that City. its Council and members therecf. and
City's and Council's officers. agents. and employees. shall
be named as acdditioral insureds under such liability insuranca
policy or policies.

A duplicate policy evidencing such insurance coverage shall ke
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filed with City within ten {10} days of the exacution of this

lease by City and pricr to any entry upon the premises herain
demisad. and said pelicy shall provide that such insuranca covaraga
shall not be cancelled or raduced uikhcut at least thirty {30
days prior written notica to City. At lgast thirty {30} days
prior to the expiration of any such policys a policy shouwing

that suéh insuranca coverage has been raneued or extendad shall

be filed with City.

- ——

The amounts of casualty insurané; by this Section required shall
Sa subject to renegotiation at the samz time and in the sane
manner as the amounts of rent hareunder.

25. WORKMEN'S COMFENSATION INSURANCE

Lessae shall maintain in férca during the term of this leasa2..in
an amount and with coverage satisfactory ta (ity.-Uorkaen's Cam-
peﬁsaticn Insurance. A cartification evidencing such insuranca
coverage shall be filad with City price to entry ugcn the preaises
herein demisad. -

26. FAILURE TO PROCURE INSURANCE

In case of failure on the part of Lessae tc p;ccure or renay tha
herein requirad insurance. City may. at its disgretion. procur-a
or renew such insurancs and pay any ancd all premiums in conmnacticn
thereuith and all monies sapaid by City shall ba repaid. by
Lessees to City upon demand.

27. TAXES AND ASSESSHENTS

Lessa2e agrees to pay bafora dalinguency all lauful taxes. assass-
ments: fzess or chargas which at any time may te levied by tha
Statas Caunty~ City. or any tax cr assassment lewying body ugcn

any intarest in this leas2 or any possessory right which Lessae
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may have in or ta tha premises coverad hercby or to the improve-
ments thereaon by reason of its us2 or occugancy therecf or othzr-
wise. as wall as all taxes. assassmenis. fees. and charges an
gocdss merchandise. fixtures. appliancss. equipment. and property
ouned by it in. on. or about s3id preaisas.
28. ACCOUNTIMSG AND RECORDS
In ordar to datarmine the amcunt of and provide for tha payment
of tha rental due hereunder. Lessaz shall at all times during
the term of this Teasess—and for twalve months thersafter. kasp.
or causa to be kept. locally. to the satisfaction of City. true.
accuratas and completa records and cdautle-entry books of account.
such records to shcw all transactions relative to the conduct
of operations~ and to be sugportad by documents of original entry

such as. but without limit to. sales slips. cash registar tages.

and purchasa invoices-
All sales shall be reccrded by means of cash registers which
publicly display the amcunt of each sale and automatically issua
a custemer's rscaist or cartify the amount racorded cn 3 salss
slip. Said cash registers shall in 31l casas héve lockad-in
sales totals and transacticn counters which are constantly
accumulating and which carnat. in either case. be resst. and in
additicn therata. a tape located within tha registar en uwhich
transacticn numZers and salas details are imprinted. Beginning
and ending cash ragistar readings shall be made a matter of

daily reccrd.

No latsr than the 15th day of each calendar menth. Lessee shall

‘.————‘—“\\
render to City a detailed statement shouing gross receipts during

JE—— Y TS R e

the praceding calencar month. togesthar with the amcunt payable
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ta City as elsawhere herein providad. and shall accocmpany sane
with remittance of amount so shown ta be due.
Bocks of account and records hereinabove required shall be kept

or madz available at the demisad pramisas or at such octher laoca-

tions as is agraeable to City. and City shall have the right at
N—

any and 2ll reasonable times to examine and audit said bcoks and

records without restricticn for the purpose of determining the o

T —

accuracy thereof qgg of the monthly statemants of gross recaipts

darived f{rom occupancy of tha demisad premises-

City may require tha installation of any additional accounting
methods or machines which in its sole discretion it deems necessary-
29. ACCOUNTING YEAR

The term "accounting year™ as usad herein shall mesn e pericd of
tuslve {12} consecutive calandar months. the first accounting
year commencing ccnc;rrently with the beginning of the tera of
this leasa and ending on the last day of the twalfth calandar -
month follcwing the beginning of said tarms thareaftar the
Taccounting year™ shall ba zach ﬁeéicd of tuwsve {12F consacutive
calendsr months.

30. COST OF AUDIT

In the event Lessae dcas nct make available its eoriginal 5ecards
and becoks of account at tha leased prsmisas cr within the tarri-
torial limits cf the City of Benicia. Lessae agreesltc pay all
necassary expensas incurrad by City in corducting any audit at
tSe locatica whare said recerds and beoks of account are main-
tained.

31. ENTRY BY CITY .

City and its duly autherizad resresentatives or agents may entar
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upcn said demisad premises at any and all reasonable times during
the tarm of this lease for the purgesa of determining whethar ar

not Lessee is complying with the terms and conditions heresf. o~
for any other purpose incidental to the rights of City-

32. RIGHT OF ENTRY AS AGEMT

In any and all casas in which provision is made herein fcr tarmi-
naticen cf this lease. or for exercisa by City of right of entry

or re—entry vpon the demisad premisas. or in casa of aband:amant

~ — —

or vacaticon of the pr:;IEEs by Lessa2. Lessee heraby irrevoczshly
appoints City the acent of Less2z to enter upcn the demised
premisas and remove eny and all persons and property whatsoesvar
situatad upcn the damisad premisas and place all or any perticn
of said property: excapt Such precperty as may be forfaited to
Citys in storage for tha account of and at the expensa of Lessaa.
In such casa City Ea; relat the preaisas upon sﬁch tarms as City
may cdeem fit. and if a sufficient suzm shall nct ba thus realizsd.
after paying tha exgansas of such rele_-1ng and collecti g to
satisfy the rent and othar sums herein resarved to ba paida
Lessee agrees to pay any daficisncys and to pay the expensas of
such reletting snd ¢ollecting.
Lessas hereby exemgts and agrees to save harmless City from any
ost. less. aor damage arising out of or causad by any such entry
or re-entry upcn the damisad premises and thé removal of parsans
and prcperty'and stcraéa of such property by City and its acants.
33. MAINTENAMCE OF PREMISES
Lessae shall give prompt notice t5 City of any fire or damage

that may occur from any causz2 whatscever. . Lessae shall. to ths

satisfaction of City. keep and maintain the leased premises and
arm——— —
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all improvements of any kind which may be erected. installed. or
made thereon‘by Lessee in gocd and substantial repair and con-
ditions including painting. and shall make all necassary repairs

and alteration therstg-

City- shall not at any time ba requirad to make any improvemants

or repalrs whatscever excapt that City may at its sole discraticn

do any'necassary dradgings filling. grading. slcpe prctacting.
constructicn of sea walls. or repair of wster system. Seuar
facilities. roads. or gther City facilities in order to protact - --
the leased premises or the adjoining premises-

Lessee expressly acrees to maintain the leaszhold in a safa.
clean. wholesoma. and sanitary conditicn. to the cocmplets satis-
faction of City and in ccmblianca with all appliczble law-

Lessee further agress to prcvides praper ccntaineg; for trash and
gafbage and to keep the damised premisas. bBoth land and watar
areas therecf+ free and claar of rutbish and litter. City shall
have the right to entar ugon and inspect the said premises af
any time for cleanlinass and safaty.

34. REPAIRS BY CI7Y

Lass=e shall fron time to time maka any and all necassary repairs
to or replacement of any equirment. structures structures. or
other physical improvements. upcn the damised premisas. in crdzr
to comply with any ancd ell regulationsa.lausa cr.ordinences of
the State of Califcrnia. County of Solana. City of Benicia. cr
other governmental bedy. which may be applicable.

Ir Lesseé fails to make any such repairs or replacament as re-
Guired. City may nctify Lessae of sald default in writing. end

should Lessee fail to cure said defasult and make said resairs cr
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replacements within a reascnatle tima as established by City,
City may maké repairs or replacements. and the cost thereof,
including, but not limitad tos the cost of labor. materials,
and equipment. shall be charcged against yessee and sﬁall be
paid to City by Lessee.

35. SPECTAL SERVICES

In addition to the rental cherges as her2in provided. Lessee

shall pay all service charges faor furnishing water, power. sewage

disgosals light,'telephone servica+ garbages and trash collection.
arnd all othar utilitie;s to said prezises:

36. SIGHSs AUMINGS. UTILITY LINES, AERTALS~ AMD ARTENHAE

No signs or awnings shall ba erectad or maintained upcn the
demisad premisas {other than inside any buildings constructed

by Lessa2 or sublesses}. except such signs as show the busines;
or profession of Le;s;e ar sublesss2. All such signs must ke
approved by City. All utility lines. and specifically the cnes
for the utilities menticned in Saction 5. shall be undarground.
Aerials and antannae shall conferm to the minimum standards of
censtruction and architectural treatment mentioned in Secticn S.
37. HAZARDOUS SUSSTANCES

No gccds. merchandise. or material shall be kept. stered. or sald
in or on said demisad premisas which are in any way explosive or
hezardsus: end ro offensive or dangerous trades Susinessa or
occupaticn shall te carried on therein cor theresn. and nothing
skall be done on said premises. which will caus2 an increase in
the rats of or causa a suspension cr canczllation of the insurance
upén said or other premises and the improvements thereon.

No machinery or apparatus shall be usad or operated on said
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lessad premisas which will in any way injure said premises. or
irgroverants theraon. or adjécant ¢r other premisas. cr improve-
mants theragni provideda hcuaver1.that nathing in this Section
contained shall preclude Lessee from bringing. keszpings or using
on or atout said premisas such matarials. suprlies. eguipment.’
arc macﬁinery 3s are agpprogriate or custamary in carrying on its
said businesss or fraom carrying on its business in all usual

resgcects-

Open flame welding or burning. gascline or other fual storage -

is exprassly prohibited without a writtan consent of City first
had and obtained.

38. NUISANCE

Lessae shall not permit thé.;.oparty herzty demisad to be usad
for any unlauwful purposa and shall not performs permits aor suf fer
any act of cmission or commission upon or abcut said propertQ ar

any buildings or constructicn thareon which would result in a

nuisancs or a violation of th2 laws and ordinancas of the United

" States. Stata of California. County of Solanc. or City of Beniclaa

as the sane may be ncw ar harzaftar in force and effect.

39. RULES AMD REGULATIONS

Lessae shall abide by all asplicable rules. regulaticns. reso-
lutions. crdinances. and statutas of the County of Solancs the
City of Benicia. and the Stats of Califernia~ cr cther govern-
maﬁtal bedy. where agplicsble. raspacting the uss. oparation.
maintenance. repairs or imgrovement of the leasad premises and
esuipments and shall pay for any and all licanses required in
connecticn with the usa. cperation, maintenancz. repair. or

improvement of the leasad premiseas.
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40. RESERVATIONS

Lassee expressly agrees that this lease and all rights hareunder
shall be subject to all prior excaptions: resarvations. leases.
licanses{ easaments. and rights-of-way of reccrd nou existing inﬁ-
to. qver. or affacting the leasad pranises for any purpose what-
scavar.

41. EMIMNENT DOMAIN ' -

If the whole or any substaptial part of the premisas hareby leasad -
shall be taken by any paréﬁount public authority'undsr &he pouer- T
of eminent domain then the term of this leasa shall cease a; ts

‘the part so taken from the day the possession.of that paert shall

be taken for any pudlic purpsosas and from that day Lessea shall

hava the right either tc canc2lthis lease or to continua in the
possassion of the remainder of the premises under~the tera herein -
provided. excapt tha£ the sguare foot rental shall be reduced in

przoc-tion to the amcunt of tha premisas taken-

All damaces awarded for such taking shall belcng to and ba the

" proparty of Citys provided. houevar. that City shall not be

entitled to any perticn of the award made for loss of businass
installation cr imcrovements belonging to Lessae.

42. QUIET ENJOYMENT

Lessees upon parferning its cbligaticns hzraunders shall have
the quiet and undisturted psossassion of the Gemisad premises
thrcuchout tha term of this lease.

43. TIRE

Tims is of the essanca of this leasz and applies to all timesa

res=ricticns. concditions. ard limitations ccntained herelns

- this ‘lease shall'bind Lessze and its sublessees. .3ssigns:»
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Successcrs. heirs. administrators. or legal represantativess

as the case r=ay be.

44. ATTORNEY'S FEES

In the event of any action cr suit upcn this leasz. the pre-
vailing party shall be entitled ta receive reasonable aticrney’s
fees.

45. NOMDISCRIMINATION

Lessee and his emplcyess shall not discriminatea becausa of racaa
religion. color or naticnal crigin against any perscn by refusihg T
to furnish such person any facility. sarvice or privilegs of farad

to or enjoyed by the general guklic. nor shall Lessze or his

ercloyees publicize the facilitiess sarvices eor privileges in

any manner that would direci-y or inferentially reflect upon or
guastion the acceptability of the patronage of any-perscn becausa

of races relicicn, color o~ naticnal origin.

In the performance of this centract. Lessee will not discriminata

against any emgloyee or apglicant for emplcoyment because of races

A

v
{

-

. colers religicn. ancastry or rnatlonal origin. Lessas will take

affirmative acticn to insurz that applicants are esployed and

that empleyess are treated during employment withcut regard to
their racz. calers religion. cr national origin. Such acticn
shall include but not ke lirited to tha following: Esployment.
usgrading, demsticn cor transfery recrultment or recruitzent
advertisingiy layefi or tarmination’ ratas of pay or other foras
of compensaticns and salection for trainina including apprantice-
shig.

Lessee will pe;yit access to his records of employcent. erploy-

ment advertisements. applicaticn forms ard other pertinent cata
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and recards by the State of Califernia~ Fair Employment Practicas
Commissiona or any ather acency of the State of Califcrnia desig-~
nated by the City for the purpcsa of.investigations ta ascertain
cﬁmpliance with the Fair Emplpyment Practices Commissicn section

of this contract.

46. TRADE MAMCS

The name cr namas under which Lessae shall elect to conduct or -
oparatza undar this leasa shall be subject to the approval aof tha

City. Lessae agrees to ccr:lduct such cperaticns or businessas -
only under such name or names sSo apgroved.

47. DISCHARGE OF UNSUITASLE EMPLOYEES

City shall have the right to require tha discharge by Lessee of

any employee of the Lessae whosa conduct. in the opinion af

City~ is datrimental to the public intarest.
48. PROMOTION OF CITY AND FACILITIES -
Lessae shall. in gead faith and with all rescnable dilicence,

use his best efforts. suitable advertising and cother means. to

_ promcte the usz of the facilities covered by this laase and to

promote and aid the commercz2 of the Benicia Marina and the usz

of 1its facilities.

43. CONCURRENCE BY STATZ

t is undarstcod that this contract is not binding on either
Lessoe cr ity until approved by the Stata.
50. CONFLICT OF INTZRESTS
Lessee warrants and covenants that no official or employee of
City cr any business entity in which an cfficial or employee of
City is interested:

{a} Has teen employed cr retained to snlicit aid
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in the procuring of this contracts

B Will knowingly be employed in the performance

of this contract without the immediate divulgencea

of such fect to City.
In tha event City determinas that such emnlgyment of such official,
erployee or business entity is not comgatible with such of ficial's
cr empléyee's duties as an official or emplayes of City~ Lessae h
upcn requast of City shall terminate such employment immediataly.
For kncwing breach or viciation of this paracraph. City shall have --
the right both to annul this contract without liability and in its
discretion to recaver the full amount of such compensation paid to
such official or business'entity.
51. LESSES’S WAIVER '
Lessae hereby acknculedges that he has been adviszd that the damised
prémises may ccnsis% of hydraulic dre&ga fill or other fill matarials
placsd over lcw-lying. marshy ground or?ginally davotsd to marginal
usas including. but not necsssarily limited to. agriculture aﬁd trash
dumps- . .
Lessae accapts the premises in their presaent conditicn notwith-
standing the fact that there may be certain defects in the premises.
which may not be actually kncun to either party at the tima of
the executicn of this leasa and Lessae hereby ackncuwledges that
ha is familiar with the contsnts of any and all maps. enginesring
plans and ssil reperts on file with City and relating to the
prezisas hereby leasad and has been afforded an opportunity of

exanining sama.

Lessee acknowledges that the conditicn of the land may c3use

additional engineering ar construction costs above and beyond
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thosa contamplated by either party to this lease at the time of
the execution therecf and Lessae agrees that it will make no
demands upor City fcr any construction. altarations or any kind
of labor‘that may be necessitatad by said conditions or any cne
of them- In additicit. Lessa=2 hersby waives. withdraus. releasas
and relinquishes any and all claims. suits. causes of actions
rights éf rescission. or charges against City. its officars.
agents or employees which Less22 now has or may have or asserts
in the future which are basad upon ary defects in the physical =~ "7 °
condition of the demisad premisas and the soil thereon and there-
unders regardless of whether or not said conditions were knoun

at the time of the execution of this instrument.

52, CITY'S PARTICIPATION IN PROCEEDS FROM SALE OR TRAMSFER OF

LESSEZ'S INTCREST o = -~ -
In additicn ts complying with all other requirements including thasa

sat forth in Paragraph 20, the Lessee may not by dirsct or indirect

voluntary act. assign.+ sall. or transfer for considarationa its interes

in this leasa until it has entared into an agresment with the City
providing for payment to the City of ar amcunt of the consideration
recaived theresfrom in accordance with the following formula: A
percentage of the ccnsidaration received in the ratic that the Lesseé':
investment besrs to the City's investment shall be determined as of t-:
date of the proposad assignment. sale. or transfary that ratio shall .
reduced to a percentagz figure and the parcentaca applied to the
consiceration to be paids the resulting figure is the Lessae’s sharc
of the ccnsideraticn and the balance shall be peid to the City. The
follouing example is fcor the purpasa of illusiraticn: If the Lessze

proposes to sell its interest for 310.0010.M00. at a time when its
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jnvestment is $Z,100,000 and the City's investment is $7,000,000, the
agreement between the Lessae and the City shall provide that the Lasseaa
will recaive 30% of $10,000,000 or $3,000,000 (52,100,000 divided by

7 = 30% x $10,000,000 = $3,000,000 dollars) the City will recaive
$7,000,000. Tha intant of this section is to provide that the tessee's
share in the sales price for its intarest will increase as its invest-
ment increases and the City's interest will correspondingly decreasa; -
when the Lesses's investment equals or exceeds the City's investment,
the City under this formula will no longer be entitled to share in the—_
consideration which the Lessas receives upom an assignment, sale, or
transfer (providing all other applicable terms of this leasa are
complied with).

For the purpecsa of applying this formula, the value of the investment
of each party at the time of the proposad transter shall be established
by agreasment between the parties. In determining the value of the
investment of Lessae for purposas of applymng the faormula set farth

in this saction, there shall be excluded from the Lessae's investment
the value of any investment in improvements contributad by any persan
other than Lassee. Valua of investment of Lassee meins only thossz

sums investad directly by Lessee for its own account. This sactian
applies to any assignment as that term is defined in Section 20 (c).

IT the parties are unable to agree upon the value of the investment

of each, each party at its cost and by giving notice to the other
party shall appeint a real estata appraisar with at least 5 years
full-time appraisal experience to appraisae and set the value of the

investment of each party. If a party does not appoint an appraiser

‘within 10 days after the other party has given noticz of the name of

its appraiser, the single appraiser agpointad shall be the sole
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appraiser and shall establish the investment of each party.

Within 30 days aftar the selection of the second appraiser the two

aporaisers shall establish the investment of each party. If the two

appraisers are unable to agree within the stipulated period of time

the two appraisers opinions of the investiment value of a party shé]l be
addad together and the total divided by 2; the resulting quotient

shall be the investment value of that party for the purpose of app1yin§f
the formula in this section. The investment of the other party for
the purnose of applying the formula shall be estab1ished'in the same
way. City and Lessee each shall provide the appraiser all reasonable
data requested. -

53. LEASz OF FUEL DQCKX AND PAYMENT FO@ COST OF IMPROVEMERTS

Lessae agrees tg lease demised premisas consisting of the fuel dock
and oump out station under all the same terms and conditions of this E
Lease. The demisad premises are hereby added to and merged with Laase

Parcel A and are subject to all terms and conditions of the Lease except

minimum rent. Lessae agrees to pay the minimum square foot rental for

—

- . * . I
the land and water area in accardance with the Lease eigra percentaza

rental category of Fuel Sales at 2% of gross recesipts.

—
- e

Lesses agrses to pay to City at the time the lease is consumatad the

sum of One Hundred and Sixty Thousand Dollars ($160,00Q) for acquisitioﬁ 3
of all improvements on demised premises. The actual cost shall be ’
determined from records of pavments made to contracter(s) by City and

on file at City offices.

Lessae understands that City's request of said payment is to be usad

for construction of the marsh overlock pursuant to Section 57 (b)

hereof.

//
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54. PAYMENT FOR COST OF MARINA RESTRQOMS

Lesses agrees. to pay to City at the time the lease is consumated the
sum oT Sixty inousand Dallars (560 000) for acquisition of the marina

restrooms which were cons t.ructed by the C1t/ on the m“premses -

. m— - o e o — —— -

The actual cast shal] be det=rm1ned from records of payments made t

contractor(s) by City and on file at City offices.

Lesses dnderstands that City's receipt of said payment is to be used -
for construction of the marsh overlock pursuant to Sectien 57 (b)

hereaf. _ : Coreme -
§3. PAYMENT FOR COST QF CONSTRUCTION QF PARKING LQTS

Lessee agrees to pay to City an amount of Fiftaen Thousand Dollars

(S15,000) per year for tan years to offset cost of construction

- S =ty ¢ —

~ =

of parking lot improvements on Leasa Parcel A. The first annual
il - A

payment shall be made to City on the first day of the Lesase and

thereafter on the anniversary datz of the Leasa until 10 annual pay-
ments of S$15,000 each have been made.

If Lessae, in installing leasehold improﬁéments incurs extra co;ts
which are solely attributable to the fact that the City had pr=v1ousTy
paved areas on Parcal A (i.s. costs attr ou;able to removing pavement
in order to install or relocates utility lines, which pavement would
not have existad but for the action by the City), then the City agrses
to reimburse Lassee for these costs. In no event shall the City's
responsibility for reimbursement exceed Fifteen Thousand Dollars
($15,000) per year for a total of Seventy-Five Thousand Dollars.
($75,000).

Lessae agrees to provide City with all data requestad which

relatas in any way to its request for raimbursement.

If the parties are unable to agree upon the amount of the reimbursement

-50-
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each party at its cost and by giving notice to the other party shall
appoint a registered civil engineer to detarmine the amount of the
reimbursement. If a party does not appoint a registered civil

engineaer within 10 days after the other party has given notice of the
name of it; registered civil enginear, the single registered civil
engineer appointad shall be the scle persaon to make the determinatiaon
under this section. _
Within 30 days aftar salection of the second registarad civil engineer,
the two engineers shall detsrmine the amount of the reimbursement. ——-
If they are unable to agres within this 30 day period, their respective
opinions shall be added together and the total divided by two. The
resulting quotation shall be the amount of the reimbursement under

this saction.

S6. SALE OF CONDOMINIUM RESIDENTIAL UNITS

Lassee agrees to pay City the sum of Two Thousand Five Hundred Dollars

($2,500.00Y at close of escrow at the time of the initial sale by
S —— :

Lessee of each condcminium residential housing unit sold. Subs;quent
sales, assignments, transfers or other alienation of such condominium
units shall not require any further payment to City(excapt)for those
specifiad in Section 12. Any further sale or assignment of such

condominium rasidential housing unit by the owner theraof, shall not
\.

EESEiIE-EEZ—fE:EEE:_Epprova1s Qf City and such sales are specificzlly

e —————————

exempt fraom the prcvisiaons of Section 20(C ),pi_ith_Leasa. ,|_éf;x

-

Lessee further agrzes to pay City seven percant of the gross regasiots

from ground rents for each condominium residential unit through tha
m——— T —

first four accounting years of the Lease. Commencing with the fif:

account1ng year and continuing through the sixtieth year Lessee will

< —

pay Cltj twenty-five percant of the gross rec=1pts frcm ground ‘rentals

-51-
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("f‘j\-,,fi’ 1 for each condcminium residential unit. Lessae further'agﬁéés.that
2 ground rent for all condcminium residential units shall average not
"3 less than One Thousand Eight Hundred DOollars (S1,800.00) per year per
4 unit. Gross receipts from ground rentals shall not include condeminium
b association dues or any other similar charges.
- Ji—::i L;;;ée.further agrees to pay to City 850 percant of the‘gross reczizzs
- 7 “\fTEE Eransfer f?g§_from condominium sales.
—_— .. a The City recognizes that the passage of time determines the term )
9 of the ground leasas for each condominium unit and that, defending :
10 upon the length of the ground lease tarm, the marketability and
Il value of the condominium unit may be affectad. However, there are
12 many considerations which preclude the City from making a commiimant
13 to extand the ground 1easé ot a condominium unit and nothing in
- 14 this section is intended to bind or commit the City ta a leasa
is beyond the term of this leasea. Nevertheless the City recognizes T
16 that financial, planning and Tand use considarations existing whan
) o this lease expires may make it desirable to continue those araas
18 devotaed to condeminium units. Without being 1egaTIy bound to do so,
19 City agraes that it will consider extensions of the ground lezss for
20 each condsminium unit upon such tsrms and conditions as the City at
21 that time considers to be in the public intarest and consistant witﬁ
22 ordinancas and policies of the City.
23 §7. OQOFF-SITZ IMPROVEMENTS
24 (a) Streests
25 1) Lesses shall construct to City design standards each
P 26 of the fellowing sireects:
(-- .27 a) The one-half of East B Street between First and
28 Second Streets,
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b) The one-half of Second Street betweéen East B Streat
and East E Street excluding that portion of Secand Streat
in front of the Yacht Club property.

c¢) The one-half of

———

Fifth Street between East € Street

B K

and the south bound;ry'of the marina project.

2) Lessee shall be responsible for the enginesring and

redesign of the realignment of E Street as specified in Exhibit A.

“—

The work shall be done in the time and mannar directad by the City.

Lessae shall post a bond or other security accaptable to the
City as to both form and amount to guarantae against defects
in workmanship and materials for a pefiod one (1) year from
the data of City's acceptance.
(a) Marsh Qverlook

1) City shall design and construct the_marsh overlook
designatad on the south boundary of Lease ParéaT A and in
the same approximata configuration as shown an the Benicia
Marina Master Plan and in accordancs with approval by Bay
Consarvation and Oevelopment Ccmmission and in accordan
with the design approved by the City.

2) City shall use the funds recaived b§ the City
under Sections 53 and 54 for the design and construction
of the marsh overlook.

FACILITIES FOR WATER-QORIENTED YOUTH ACTIVITIES

Lessee has agreed to provide a water berthing area, land and building

(if appropriatz), access and parking for a watsr-arientsd youth

activity on the leased pramises at Benicia Marina.

83.

NON-DISTURSANCE AND ATTORNMENT

A. In the event Lessae shall sublease the entire demised premises

-53-
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to any sublessee wha is adproved by Lessor in accﬁrdance with the terms
and provisions of this Lease ("initial sublessee"), and thereafter

such sublessee shall make or enter inte subsequent subleases of partions
of the demised premises in accardancz with the terms aof this lease,
Lassor covenants and agrees that in the event of a default by Lesseas
or the initial subTessea, Lessor shall nevertheless recognize such
subsequént sublesseas and shall not disgurb any such sublessee’s -
possassion thereunder so Tong as such sublesses shall not be in -
default under its sublease, that such sublessee will attorn to
Lessor hersunder, and that such sublessee will pay rent to Léssor
from the dats of attornment, and that Lassor shall not be responsible
to such sublessee under the ;hblease excant for obligatians accruing
subsagquent to the dats of sﬁch attornment.

B. In the event o7 a sale of any condaminium unit by Lessee,
or"the initial sublesses in accordanca with the provisions of baragraph
58 hereof, and in the event aof a default_feraunder by Lesses, or the
initial sublessae, Lassor covenants and adrees that Lessor shall
neverthelass racagnize the validity of any l1ien on the subleass .
estata of such subsaquent sublessee which has besn creataed, in gecod
faith, in connection with the financing of such condominium unit by
the owner thereof and no default heraunder by Lesses or the initial-
sublassee shall in any way affect the quiet enjoyment of such condomini:

unit by such purchasar or assignee or transferee thersof.

60. INCORPORATICN QF EXHIBITS

The exhibits attached hereta, consisting of Exhibits A through H,
inclusive, aras incorporatad herein by reference as thaough fully set
forth hersat and the terms thereof are made binding upon the

parties.

-54-
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IN WITNESS WHEREOF. City has. by order of its Council, -causad‘
this lease to be subscribed by its Mayor and attested by the

C1grk thereof, and the Lessee has executed the same the day

and year first hereinabave written. _
Datedr__é //0 ~ 19 2.
2t 5.3
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